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ALLAHABAD 

SERIES. 


1 All 117 Ref 42 All 575. 18 

ALJ 789. 

688 Foil 57 I C 252. 

751 Dist 38 M L J 5S : 11 

L W 38. 

2 All 780 Ref 18 A L J 905. 
828 Ref 18 A L J 905 

3 All 66 Ref 42 All 200. 

4 All 81 Foil 1 PLT 75. 

85 Ref 1 Lah 1052. Diss 55 

I C 509 

134 Ref 42 All 200. 

“296 Foil 55 I. C. 28. 

423 Ref 11 L W 593. 

482 Rel’ 2 Lah L J 13. 

5 All 318 Ret 1920 Pat 285 
509 Foil 43 Mad 46-} : 38 

M L J. 29: 1920 M. W. X. 
253 . 55 I C 576. 

577 Ref IS A L j 905. 

6-All 1 Ref 43 Mad 253. 

269 foil 47 Cal 446. 

431 Foil 1920 Pat 33 

7 All 102 Foil 47 Cal 446. 

178 Ref 2 Lah L J 4?7. 

184 D ; st 42 All 264 : 18 A 

L J 116. 

■ 385 Ref 24CWN 501. 

482 Ref 1 Lah 109. 

523 Dist 55 I C 883. 

* 899 Dist 56 I C 7. 

8 All 111 Ref 24 CW N 288 

* 315 Ref 18 A L J 83S. 

—519 Ref 24 C W N 283. 

9 All 46 Ref 5 P L J 390. 

85 Ref 5 P L J 61. 

403 Ref 1920 Pat 67 : 5 P 

L J 120. 

——493 Ref iPLT 49. 

523 Foil 2 LD L J 348. 


666 Ref 1 P L T 34 9 Diss 

IPLT 346. 


10 All 115 Ref 18ALJS57 
133 Foil 561 C 4 89 

289 Ret 1 Lah 229. 

289 Ref 2 1 C W-X 501 Lah 

L 4 112 2. 

570 Ref 42 All 544 . IS A 

L J 691. 

11 All 16 Foil 43 Madras 
363 ; 1920 M W X 245. 

47 Ref and Disc 11 L XV 

487. 

100 Foil 55 I C 420 : 2 

Lah L j 5-23. 

— — 423 Ret 2 Lah L ] 160. 

438 Ref 42 All :75 : IS A 

L ] 789. 

12 All 1 Ref 24 C W X 501 
387 (P C } Ref and dist 18 

A L J 47 S. 

440 Ref 42 All 570 

461 Relied IPLT 262. 

——494 Ret 1 Lah 317. 

13 All 94 disapproved 1 Lah 
234 


277 Ref 42 All 195. 

3S3 Ref IS A L J 905. 

15 All 35 foil 1 Lah 124. 

210 Foil 11 L W 368. 

16 All 23 Ref 1 Lah 187. 

88 Not toll. IS A L J 112. 

Ref 42 All 257. 

286 Ret 1920 Pat 17. 

17 All 53 foil 1920 M WN 

247. 

77 Not' foil (1920) M W X 

26. 

125 Ref 55 I C 698 : 2 

Lah L ] 689. 

213 Ref 1920 Pat 75 : appl 

1 P L T 562 toll IPLT 
33. 


— — 238 Ref 1 Lah 187. 

18 All 42 Ref 1920 M W X 

198 

78 Ref 1 PL T 241 appr 

:PL] 430 : 

—146 Ref 1 P L T 335, 

176 appr 42 All 36S : 18 A 

L J 532: 58 M L J 521 : 22 
Bom L R 598 : 56 I C 306, 

221 foil IPLT 346. 

332 Rei 5 P L j 256 : 1 P 

L T 159. 

19 All 111 Rei IPLT 200 1 
466 Over ruled 22 Bom L 

R 698. 

545 Foil 18 A L J 860. 

20 All 133 Apprf PLJ430 
IPLT 241. 

166 Ref 42 All 401 : 18 A 

L J 411. 

171 Rei IS A L ] 877, 

362 Rei 5 P L J 508. 

21 All 71 Ref 42 All 109. 

99 Foil 4 f Bom 185. 

170 Dis: 28 M L j 419. 

283 Ref 2 Lah L J 60. 

-441 Applied 42 All 268: 

18 A L J 220. 

22 All 55 Foil 55 I C 990. 
149 Ret 44 Bom 710; 11 

L W 352. 

216 Foil 2 Lah L J 82, 

224 Foil 56 I C 115 

284 Foil 43 Mad 372 : 3S 

M L ] 239: 55 I C 666. Ret 
42 All 544 : 18 A L ] 691. 

326 Foil 55 I C 28. Dist 1 

PLT 541. 

404 Foil 42 All 519. 


23 AIL 175 Ref 2 Lah L J 
353 Foil 24 C W W 1024. 

291 Foil IS A L J 928. 

313 Dist 55 I C 452. 

338 Ret 1920 Pat 259, 

341 Ref 1920 Pat 250, 
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355 Re'* lb A L T 1T5. 

442 Ref :PLj 52; Exol 

1PLT:'6 

472 Dis: 1 Lab 173 

502 Foil : P L J 37 1 Kef 

1 P L T 90, 

24 All 157 Foil 2 Lab LJ 


L I KG: 


1Q0 Foil 33 1 C 3: 

381 Receded ; P 

1 P L T 393 

459 Ret 5 P L j ' 

— 483 Ret 12 All P 
L J 307 


25 All 214 PL. 3- I C 39 v. 
618 Re. and Ksc 11 L 

W JS7. 

631 Rei 2 Lab L j 737 

26 All 25 dist 42 All 319 ; 

lb A L J 62 S 

28 Foil 38 II L T ?.4 i 

156 Foil 42 All 06 1 

lb A L J 6 \ 2 . 

178 Ref 1PLT 203. 

313 Ret 43 All 273 : 12 A j 

L J 7S9 ! 

334 Ref 5 P L J 131.1 Pat ! 

L T 102, ’ 

490 Ref 5 F L J 21 : ! P j 

L T 246. I 

559 Ref 1 Lab 102. ; 

27 All 97 Ref 47 Cal 416. i 

258 Ref 1930 Pat 232. | 

293 Ret is A L I 334 : 

305 Ref i P L T -7a. 

313 Kef PRO Pat 2:0 I 

334 Dist 42 All :6 1 ; Expl ; 

: P L J 39 ; 

447 Foil 1 Lab 234 : 

526 Ref 72 All 23 7 13 A ; 

L j 241. I 

670 Dist 7 2 All 702 13 A ! 

L J 413. j 

2S All 78 Ref 31 C L 1 298. | 

207 Ref 2 Lah L J 79. i 

273 Ret 43 AIL ;S ! 

310 Foil. 2 Lah L j 486. i 

328 Ref 2 P L I 1-0. 

— — 340 Foil 1 P L T 392 

342 Foil 1 Lab 802 I 

418 Ref 47 Cal 44n. j 

466 Ref and Pise 11 L \V j 

4S7. 

563 Re f U All 200 

585 Foil :f> I C 97, : 

— ‘627 Cited with nop: oval 2 : 
Lah L. J - 

722 Foil JlIC i‘4-b 1 

704 (F Bj Ret 18 A L J I 

373 ‘ : 

——778 Ref 47 Cal 746. j 

28 All 85 Disc I C IQS 1 


R. ; 11 L W 12: 1 

176 Foil ih 1 C 12 7 

; 184 Rei 3 Lah 137. 

i 210 Re: J Lab 146. 

■ — * — 212 FA: -A iKrnn L K 73b 
284 FK:i -‘-3 3 la;. 6:2 : 38 

M - 1 e-:o 

290 not fell -A Mad SOS 

Pis: in I C - 'Lb 

343 Foil 73 All 268 

354 at :<M Not Fell 24 I 

C 146. 

369 P’st 42 AU 279. 

3S5 Re. 21 C L j 272. 

434 Apor 2 P L J 430. : 

495 Foil MICK, 

• 30 All 60 Foil 42 All 382 

i 72 Rot foil 1 Lah 137. 

1 30 Ref 42 All 64 

143 Kef IS All L j 8;S 

156 Ref 5 P L J laO j 

197 Foil 26 I C SI 

31 All 56 Re 2 47 Cal 115. 

82 Foil 1 Lab 134. 

176 Ref 42 All 20 ; 2 P L 

JN20. 

367 Relied on 2 Lah L J j 

99 

373 Foil 12 All 279. 

448 Re. 42 All 146. 

477 Re: 31 C L J 22. j 

572 Foil 43 Mad SOS 

572 Foil 1920 M \V X 1 J j 

32 All S3 Fell :7 I C 22 Dist : , 

zd I C 69S . Ucf 2 Lab L j 

Ob'L ; 

206 D st IS A b j s"7 

225 Foil 2 Lab L 1 673 i 

247 FollKIC M . 27 I C ! 

287 Rot 1 Lah 27. 

351 Discu 5* I C 371 

557 Foil (1920) M W N i 

26 ' I 

623 Applied 42 All 702. | 

33 All 36 Ret 42 all 222 

327 Discussed 72 all 347. ! 

337 Ret and dist IS A L j J 

478. • I 

356 Ref IS A L ] S77 : 2 1 

Lah L J 523 

368 Ref 41 Cal -M6 : 24 C ; 

W X 269. 

391 Ref 42 All 174. ! 

—393 Ref 1 Lab 105 

475 dist IS A L j 377. i 

479 Foil 2 Lab LJ 2S7. ; 

544 Re: IS A L j 877 i 

544 Re i 42 All 390, 

637 Ret 1 Lab ;L 

677 Foil 26 I C 129. ; 

728 Dist IS A L J S77. 

760 Re; 2 Lah L I 757. ! 

771 Ret 42 All 24K ! ■ 


34 All 4 roll 1920 Pdi IS. 
32 Dist IS A L J 92: , 

■ —-49 Dist IS A L J 749. 

! 93 Rei 27 C W N 201. 

i 126 Ref IPLT 209. 

. 1S4 loll 7 3 hi 296 ; 28 M 

L, J. 92, 

, 186 Rei 42 Ail 7. 

: 207 Foil 1220 Pat 33 

213 Ref 44 Bom 742 

I 393 Re; 1920 Pat 2-;: 1 P 

: L T 331 . 

: 426 Foil 44 Bom S2. 

487 Ret 1 P L T 200. 

, 490 Re; 42 All 39. 

I 592 d’st IS A L J 786. 

■ -596 Ref 42 All 181 

: 628 Foil 42 All 336. 

| 35 All 29 Ref 1 P L X -00. 

j 741 Ref 42 All 549. 

! 178 Foil PLT 416. 

204 Rei ed on 2 Lah L J 1 

257 Ref 47 Cal 476. 

331 Dist 1 Lah 363 

331 Dist 2 Lah L J 249: 

368 Foil 42 All 362. 

! 419 Ret IS A L J 905. 

; 476 Foil 22 Bom L R S1L 

j 582 Foil 18 AL J S26. 

: 36 All 21 Ref 42 All 579. 

j 33 Disc 72 All zS 

i 58 Foil 72 All 77 

J 139 Rei 72 All 720. 

| 155 Foil 42 All 337, 

! 176 D S3 45 Mad 6-, 

j 264 D st 57 1 C 51 S 

! 325 Foil 1 Lab 220. 

1 383 RK 1920 Pat 261 

529 Ret IS A L J 90-. 

37 All 49 42 I A 22 d‘st 12 
AU 4 37. 

115 Foil 2 Lah L J 23; . * 

129 Foil J Lah 28a. 

162 Foil d7 I C :7S 

179 at 1S5 dist 55 I C SIS. 

252 Relied on 2 Lah L J 

63. 

283 Ref 42 All 12. 

344 Ref 1920 Pat 205. 

355 Foil 1 PL T ID. 

535 Rei 1920 Pat 209. 

604 Ref 39 M L J 417. 

628 Foil 1 P L T 349. 

38 All 138 Foil 55 I C 750. 

150 Ret 42 All 177, 

169 Ref 5 P L J 135. 

243 Exp IS A L J 928. 

366 Ref IS A L J 877. 

3SO Ref 42 All 1S5. 

438 Ref 42 All 549. 

474 Rot foil 42 AU 249. 

540 Ref 42 All 575 : 2 Lah ' 
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L I 160, 

_ — 570 Raf -i «■ Bom 710 
D'scussscd 4 8 

2H. 

627 Foil 1 Lab ' 229 . 

39 All 36 Fell 82 All 563. 

-101 Re: 42 All 105 

— —109 Rel.ed on 30 ML] 
463 ! 

. H4 Ref IS A L J 906. : 

_ -171 Foil :SM L J 33S : ■ 

1 Lab 013 

225 Dist 65 I C 363, ; 

241 Relied on 30 ML] j63 , 

437 Foil and Ex pi j P L J j 

1 FJ _ i 

469 Exd IS A L J 033 . : 

500 Ref 1PLT 535 ; 

40 All 58 Foil 1 Lt.1i 281. 

39 Ref 44 Bora 5S2, 1 

122 Ret If L W 59 ; 

135 Ret 2 LPi L J 287. ' 

147 Foil 55 I C 990. 

171 Foil 56 1 C 823; 

D T oil . Ref 1 P L T 

177 Ret 4 2 All OF 

198 t) : st 42 All US * 

1920 Pai 229 

271 Ref 42 All 257. 

284 Foil r> P L J 6L 

— • — 325 Foil 1PLT 55 0. 

407 Ret *!5 I A ISO 

Cal 416. 

407 Foil 42 All 364. 

—525 Ref 42 All 195. 
—590 Ref 42 All 18. 


: 4 A L J 34 List 55 1 C 193. 

! 94 Foil 66 1 O 129. 

Mad ! 155 Dis, :6 I C 290. 

. 407 Foil 56 I C Li. 


1 P 


foil 


> J7 


5 A L J 57 Rot 42 AU 17 5 
200 foil i<3 I C si. 

6 A. L J 434 Rot 17 Ail HO. 
45 X Foil IS A L J 628. 

7 A L J 11 Bis: 55 I C 693 : 

Foil 57 I C 52. 

; __ — X03 Rot toll IS A L ] d74 
I ——257 F° L 01 I C It 9. 

349 Foil 56 I C SI ; 

709 L sc 51 I C 07 1 

— — 720 O' st ib A L J 67 2 
— —879 Ret IS A L ] 51 o 

8 A L J 27 Ref 42 AU 1S1 

826 Ret 1 Laa 57 

707 Const 55 I C 345. 

723 Foil 56 I C 129 

1829 Foil 55 I C 517. 

; 9 A li J 33 Foil 551 C 377. 

I 10 A Ii J 112 Ref 42 All cO. 

l 252 Appr IS A L 7 2S7 . 

i —259 Dist 55 I C 36. 
j —351 Appr 18 A L J 678. 

h 1 A li J 11 Rot Foil IS A I 
I J 7cS. 

| 33 1 Foil 1PLT 44o. 

I 380 Ref 42 All 195. 


41 All 15 Ref 2 Lab L J 419. 
22 B ; st 55 I C 51! 

28 Ref 42 AU S3 

37 Dist 42 All 412. 

226 Ref 42 All S3. 

—235 R^ 5 P L J HO. 1920 
Pat 67. 

— L-270 Ref 42 All 91. 

—316 Ret 42 All 414 
—399 Foil 22 Bom L R 113. 
— — 571 Ad pled 5 P L J 287. 
—602 Foil 55 I C 733. 
„_gQ2 Doubted and d st 42 j 
All 409 

42 All 152 Ref 24 C W X 
1057. 

ALL law journal. 

2 A L J 126 Foil 2 Lan L ] 

578. 

276 D'st 42 All 564. 

397 D'stlS A L J 612. 

3 A L 3.439 Foil IS AL J 

860. 

5Q4 Foil 55 I C 646. 

641 List 42 All 264. 

710 Foil 56 X C 97. 


12 A L J 374 List. 54 I C 

SIS. 

465 Diss 19:0 Pat 224. 

,757 Re. 18 A L J 6U. 

774 Foil 55 I C 66 ; 55 I C 

Ml 

998 List IS A L I S77. 

! 13 A LJ79 Foil 42 All 227. 

I qx Foil 42 AU 45. 

j —179 B st 56 I C 313. 

I 14 A L J 41 Foil 55 I C 450. 
—185 D‘St lb I C 371. 

I 2S1 Ref 42 AU S3 

1 310 Foil 55 1 C :d. 

I — 4S1 Ref IS A L ] 73. 

S 554 Ret 42 AU 9$. 

650 Ref 18 A L ] 060. 

! 077 Rot app IS A L J 660. 

902 Appr 18 A L ] 677. 

—1189 Ret & D.st IS A L ] 
478. 

15 A L J 24 Ref t2 All IS. 
——76 D'st cd I C 80 3. 

313 Ref IS A L ] 476. 

319 Ret 42 All 91. 

.A or? Pvnl T C 820. 


I _ — 097 Disc 54 I C 154. 

! 16 A L J 64 Foil 55 I C 05 q. 

j 201 Ret R A L J 112. 

245 Foil 56 I C 32 5. 

; 007 Foil 55 1 C 969. 

j 800 Foil cc I C 234. 

! 871 List c5 I C 511. 

17 A L J 34 toll 55 I 0 US ; 
c6 I C 391 

88 Foil 55 I C 431 

167 Rei 13 A L j 435. 

207 D*«s IS A L ] 628. 

33 O Ret 42 All c75. 

405 Appl 5c I C 486 

405 Ret IS A L ] 8 St. 

432 Ret 18 A L J 221. 

— '-522 D-st 55 I C 271. 
____g47 Ret IS A L J 476. 

7X8 Doubted and d'st 18 

A L J LSI foil CD I C 7 HR 

18 A L J 69 toll 57 1 C 578. 
741 Ref 47 Cal 446. 

ALL. WEEKLY IS OTES 

(1881) A W if 159 d'st 42 
All 169 

303 Ret 42 All 8-? 5. 

(1890) A W N 3 Re! 42 AU 
414. 

(1891) AWN 149 Foil I P 
LT -HU. 

(1893) A W N 51 Foil 1 p 
L T 241. 

(1898) A W N 186 Kef s ‘- 

All -101. 

(1899) A W N 203 Poll 42 
‘AU 579 

208 Poll IS A L J. H2S. 

(1902) AWN 59 Ref 2 Lali 
L J 79. 

(1903) A W N 1 Poll 5 P L 

J ioO. 

i (1903) A W N 1 Foil 1 P L 
| T 24 1 

(19071 AWN 155 P-ei 42 
All 109 

BOMBAY SEBIES 

1 Bom 164 Dist 44 Bom 454 : 

22 Bom L R 214. 

X77 Foil M Mad 464, 



CASES FOLLOWED OVERRULED, ETC. 


4 

2 Bom. 61 Ref 24 C w x 7 ox. j 

3 Bom 221 Ret 41 .V! 1 .'70. 
437 D’sfc 2L-ihL JuS. 

5 Bom 48 Ret' and Foil IS A 

L I 70S. 

S5 Dist 31 C L ] 122 

232 Ref IS A L J S77. 

6 Bom 42 Dist 1 Lab '117. 

804 Ref 2 Lah L j 49A 

7 Bom 213 Ret 1 Lai 137. 
262 Appr 7-0 M L j 

264 Foil 47 "Mad 71 j. 

310 Rei 1 Rah 12 i. 

8 Bom 14 Ret 4 2 All 1. 

615 RR M L I R5 

9 Bom 63 Ref 71 C L J 2L 

131 Aoor 7 P L j 721 

358 Foil IS A L j 7. U 

422 Foil 47 Mad 747, 

516 Foil 7 P L J 7, I. 

10 B-m 101 R'-f 31 C T. ] 

2 JS. 

239 Rei 1920 Pat 2SA 

256 Ref 42 All 204 

512 Ret 1 P L T 2S2. 

528 Rot Foil 74 I C 146 

11 Bom 433 Foil 2 Lao L J 
417. 

13 Bom 389 Rei 1920 Pat 42. 

14 Bom 260 Dist 77 I C 6S7, 
267 Rei 11 L W 24S. 

— — 279 Over Ruled 22 Born 
L R 680. 

-279 Over Ruled 44 Bom 

7 42. 

15 Bom 110 Ref 44 Bom 70S. 

155 Ref 1 P L T 407. 

438 D -st 77 I C 472. 

452 Biss 47 Cal 438. 

—536 Rot toll 1920 Pat 40. 

16 Bom 347 Foil 77 I C 272. : 

652 Rei 24 C W X S60 

676 Ref 7 P L j 472. 

705 Appl 7 P L J 427. 

—712 Foil 2 Lah L J 778. 

17 Bom 41 Rei 7 P L j 275. 

417 Rei 1920 M \V X 198. 

520 Foil 77 I C 671. 

18 Bom 175 Rei -17 Cal 446. 
—294 Ret : 71 C L J 22/. 

315 Foil 42 All 749. 

368 Not foil 24 C W X 

302. 


—396 Ref 1 Lah 124. j 

608 Fell 2 Lah L J 77S. ! 

19 Bom 20S Ref 1 Rah 1S7. I 

420 Dist 44 Bom 607. 

557 poll 22 Bom L R SOS. ; 

—557 Ret 44 Bom 720 i 

660 D'st 2 Lah L j OS \ 

668 Re: 7 P L j 7-21 | 

20 Bom 169 D ss 1 P L T j 

446 | 

—193 Foil 22 Pom L R 106. ; 

21 Bom 91 Ref 24 CWX j 

1077 ! 

' 257 Ref 2 Lah L ] 4 77 j 

' 287 Re- 2 La t L J 400 . j 

: 335 Rei e.. On 2 L an L J I 

■ 7 V 9 Re f 7 P L J 4 7 2 j 

22 Bom 315 Rehod 1 PL T! 

797 j 

315 Reviewed 7 P L J j 

740 i 

513 Foil 7 PL j 371 

' 52S Rei 43 Mad 140, 

j 7!5 k ci 24 C W X 4 1. 

' S12 Ref 1 Lah i 16 

: 23 Bom 137 Foil 7-: I C 337 

! 257 Foil 77 I C 272. 

■ 442 Relied 1 P L T 202 . 

24 Bom 77 Rei 47 Cal 446. 
170 Rei 74 1 C 6 


1 25 Bom 162 Foil 76 T. C, 966 

, 332 Foil 1020 M WX 171. 

337 Ret 31 CL J 482. 44 

Bom 742. 

' 26 Bom 109 Ref 7 P L J 379. 

I X46 Rei 1 Lah 77. 

| 150 Foil 2 Lah L J 707 ; 1 

PLT 73. Rei onlFLT 
1 346 

, 208 Ref 42 All 109. 

! 500 Foil 77 I C 470. Ref 2 \ 

: Lah L J 160. 

562 Rei 42 All 390. 

641 Ref 44 Bom 636. 

730 Ret 1 Lah 77. 

! 27 Bom 157 Foil. 76 I C 129, 

1 292 Roll 7 P L j 171. 

! 357 Ret 2 Lab L J 2S3. 

| 500 Rei 1 Lah 66 

; 28 Bom 20 Rei 2-* C W X 
; 206. 

1 226 Ref 42 All 307. 

; 244 Rei 42 Ail 197. 

I — 1 —314 Rebed on 2 Lah L J | 
• 7. ) 

| 644 Foil 5 P L J 107. t 


29 Bom 259 Ref 24 C WX 

2SS. 

449 Foil 7 P L J 11. 

30 Bom 49 Foil 7 P L j 11. 

109 Foil 76 I C 957. 

—119 Belied on 44 Bom 

710. 

——152 Rei & Dist 11 L W 
790. 

167 Rei 11 L W 793. 

'229 Appr 39 M L J 166. 

290 Foil 44 Bom 267. 

603 D : ss 3S M L J 201. 

31 Bom 15 (F B) 24 C W N 
747. 

73 Appr 5 P L j 397 

165 Ret 2 Lah L J 6S9. 

—236 D ss 8 Bom L R 977 : 
22 Bum L R 842. 

331 Rei 42 All 48. 11 L 

\Y 287 

462 Foil 9 Bom L R 72S : 

22 Bom L R 113. 

604 Foil 1920 M W X T 791 . 

32 Bom 111 (F B) Rei 24 C 
W X 701. 

184 Ref 1920 Pat 207. 

599 Appr 7 P L j 717. 

302 Dist 44 Bom 2/2. 

33 Bom 44 Foil 44 Bom 407. 
311 Rei -±7 Cal 446. 

364 Rer 11 L W 793. 

469 Rei 2 Lah L J 283. 

483 Ret 24 C W X 184. 

— • — 658 Diss 38 M L J 92 ; 75 
I C 717. 

664 Ref 42 All 195. 

34 Bom 72 E*pl HR IV 35. 

139 Rei 1 Lah 109. 

316 Rei 24 C W X 7S3. 

321 Foil 44 Bom 1S5. 

i 618 Rei 24 C W X 1S4. - 

35 Bom 163 Foil 1 P L T 

153. 

261 Dist 4 4 Bom 798. 

302 Ret 1 Lah 357, 

—452 Dist 44 Bom 372. 

36 Bom 42 D : st 75 I C 363. 

58 Ret 5 P L J 390. 

156 Diss 47 cal 515. 

373 Diss 55 I C 646. 

383 Ref 2 Lah L J 60. 

* 533 Relied on 39 ML] 

IS 3. 

550 Rll 77 I C 38. 


37 Bom 18 Ref 1 Lab 146. 

3 40 Foil 76 I C 129. 

675 Foil 43 mad 903 39 

M L J 490. 

38 Bom 32 Foil 1PLT 416. 
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CASES FOLLOWED OVERRULED, ETC. 


94 Ref 44 Bom 74 2 0 

309 Dist 2 Lab. L j 242 

4X0 Foil 42 All 79. 

39 Bom 52 X4ei 11 LW 248. 

191 & 204 Rot 4 7 Cal 6 

—245 Foil 5 P L J 410. 

386 Foil 47 Cal 887. 

580 Ret 2 Lab L J 457. 

537 D st 44 Bom 372 

604 D : st 44 Bom 2S8.<- 

40 Bom 200 Appr 5 PL] 
321. 

270 D ; st 55 I C 371. 

301 Foil 57 I C 637. 

__557 Ref' 42 All 7. 

41 Bom 300 Ref 5 PL J 151 
384 Dist 44 Bom 405. 

42 Born 5 Diss 48 Mad 002. i 
626 Ref 4 t Bom 742 

668 D‘st 33 M L J 145. 

43 Bom 66 Ret 2 Lab L ] 60 

484 D’st 44 Bom 605. 

300 Rot 1020 Pat 205. 

400 Foil 1 P L X 331. 

— — 778 Dist 55 I C 871. 


BOMBAY LAW 
REPORTER 


1 Bom h R 849 . Relied 54 j 

I C 6. | 

2 Bom L R 864 Foil 56 l C j 

966 . | 

3 Bom Xi R 144 Foil 56 I C | 

129 . 

713 Dist 55 I C 452. 

4 Rom L E 11 Ref IS A L ] 

• 905 . 

160 Ref 1920 M W N 52S. 

173 Foil 55 I C 450. 

— —543 Foil 55 I C 371 

SOI Rei 24 C W N 1057. 

393 Ret 47 cal 88. 

—968 Foil 56 I C 129. 

5 Bom L R 174 Ref 24 C W 

N 1057. 

225 Ret 24 C WN 1057. 

309 Ref 1920 Pat 42. 

6 Bom X. R 392 Appr IS A 

L ] 455. 

—403 Rel 5 PL ] 510. 

7 Bom Xi R 642 Foil 56 I C. 

957. 

811 Ref 1 P L T 444, 

8 Bom li R 433 Ref 44 Bern 

272, 


433 Ref 2 Lab L J 32 

439 Foil 56 I C 97. | 

8X3 Expl 22 Bom L R 780 • 

9 Bomli E 9 Dist r>r. I C 198. j 
—122 Ret 1920 Pat 289. j 

356 Foil 1PLT 241. 

730 Foil 5 P L j 480. 

10 Bom L E 201 Eel II P j 

LT 241 ■ 

201 Ref .I P L ] 430. j 

657 Ref C W X m. j 

11 Bom L B 380 Doubted; 

lvPO M W N 490. 

1074 Diss 55 I C 517 

— —1087 Ret 24 C WN 1057. 

12 Bom L R 402 Foil 57 I 
C 252 

402 Foil 56 I C 31. 

—508 D sous 54 I C 871. 
948 Consi 55 I C 7S. 

13 Bom L S 909 Dist 55 X 
C 863. 

14 Bom L E 5 Foil 55 I C 

877. 

X15 Diss 55 I C 616. 

733 Foil 55 I C 38. 

340 Foil 56 I C 129 

1034 Relied 44 Bom 2 31 

22 Bom L R 86 
1034 D st 55 I C SO. 


15 Bom L R 307 Foil 22 

Bom L R 166 

445 Foil 54 X C 131. 

535 Rot toll 5 P L J 164. 

16 Bom L R 400 Expl and 
toll 65 I C oil. 55 I C t>G. 

803 Ref 24 C W N 545. 

Comm 22 Bom L R 780. 

17 Bom X R 630 Dist 22 
Bom L R 124 

1006 Foil 22 Bom L R 82, 

1087 Foil 57 X C 687 

1134 Over Ruled 22 Bom 

L RsiSQ 44 Bom 

1137 Over Ruled 44 Bom 

742. 

1137 Over Ruled 22 Bora 

L R 6S0 

18 Bom Xi R 172 Dist 55 X C 
371. 

i 093 Over Ruled 22 Bom 

L R 69S. 

19 Bom Xi R 498 Expl .>;> 
X C 320. 

498 Ref. 22 Bom L R 102. 

'751 2*2 Bom L R 498. 

Discu 54 X C 154, 


20 Bom X R 524 Foil 56 I C 
826 . 

703 Comm 22 Bora L R 

10b 

; 798 roll 55 I C 969. 22 

j Bora LR 55 4 

1 -826 D : st 22 Bom L R 790, 

! — . — .337; Foil 22 Bom L R 665. 

! — . — '047 Exo! 22 Bom L R 

! ' 

| —1022 Foil 55 I C 2Hi. 

! 21 Bom LR 238 Foil 56 I 

! c .;yi. 

238 Foil 55 I C 88 

496 DL, 55 I C 871. 

547 Foil 54 [ C 22 

605 A up! X C ! .!0 

640 Foil 22 Boat L K 79. 

BOMBAY HIGH 
COUET KEPOETS, 

5 Bom HCE42 Relied on 
4 1 Bom 496. 

7 Bom HORiCJ 153 

Rebed on 2 Lai L. 570. 

9 Bom SCR 429 Kef 1 

P L T. 190. 

10 Bom H C E 391 Ref 42 

All 277. 

391 Ref 18 A L J 241. 

471 Full *22 Bom L K 27.*. 

471 Foil 14 Bom 287. 

11 Bom HCE90 Ref Zi C 

W N 501. 


CALCUTTA SEEIES, 

1 Cal 104 Ref 17 Cal SS. 

184 Foil 1 P h T 561. 

207 Ret 24 C W N 501. 

34 C L J 402 

2 Cal 130 Ret 88 M L J 146 
—272 Consi 55 X C 977. 

3 Cal 198 Foil 1 P L T 511. 
544 Rot Foil li L W 477 

4 Cal 172 Foil 47 Cal 547. 
— 4S3 Ret 24 C W N 501 
—683 Ret 39 M L J 492. 

r 744 Foil 57 I C 252. 

__^83X Diss 22 Bom L R 

69 8. 

5 Cal 7 Rei IS A L j S57. 

X48 Ref and Foil IS A L ] 

503. 

148 Foil 1 P L T 511. 

707 Appr 5 P L ] 550. 

L — 72Q Cist IS A L J 872. 
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CASES FOLLOWED OVERRULED, ETC, 


844 Ref I Lah 357. 

855 Ref 5 PL J 120. 

6 Cal 22 RM 2 P L j 472 : 

119 iroll and Cons 29 M 1C 

]4I7. 

513 Di."s II L AY 63 

855 Re! C C AV X :G1 

887 Poll 1 Lah 7-44. 

762 Foil L Lah XI. 

835 Foil 1PLT 501. :SS. ’ 

7 Cal 107 Ref II L AY 222 

107 roll 2 Lah L j 99 

258 Reded 1 P L T ■ 

202 


141 Re, 5 P L J 6 

348 Ref 1920 pat 229 

365 Ret J 7 Cal 227 

631 Foil 2 Lah L J :U‘h 

856 Fall I P L T GO:. 

757 Re. 5 p L j 117 

768 Ret 5 P L j CO. 

— — -839 Rei 2 Can L J 701. 

15 Cal 152 ckst 2 Lah L j ;>i 

353 Ret 24 C AY X 6.D. 

— — 492 Das: 1 i L AY PC. 

• 521 Ref 1 La a 77. 

608 Poll 21 CLJ 122 

867 Rei i 1 L \\ 02 

70S Poll :4 I C 294. 


703 Ref 21 C L j 29$. 

8 Cal 51 Dist 2i C L j 282. 

51 AoplCd IP LT 704 

121 Rei 1020 Pa: 21. 

131 Rei 0 P L J 1 2j 

708 Dhsi I Lah 249 

869 Ref 12 AH 140, 

9 Cal 93 Espl 1920 MW 7 

524. 

255 Full 12 Mad $45. 

*90 Foil 1 Lab 192. 

439 D:s: 24 I C CC. 

505 Re: 11 L \V 2X1, 4: 

Cal 2<$0. 


16 Cal.98 Poll 39 M L j 4 12. 

1 682 ] la I A 107 Ret 31 

* C L J 9a 

— —730 Poll .07 I C 190. 

1 794 Relied on on M I. J 

; 1st'. 

| 17 Cal 260 Rei 1 Lah:,:. 

; 20S Re: 42 Ail 146. 

301 DR: 11 L \\ 460 

, 329 Rei 7 2 AH 2 A 

J 329 Ret PS A L j PS7. 

; “488 Rei 2 PL] $7. 

j 474 Ret 47 Cal 337 

1 842 Rei 24 C AV X f>* 1 1 


526 Dis: 75 I C 2S0 

619 Ret 47 Cal 227, 

744 Foil 1920 Pat 24;. 

961 D st 29 M L J 445. 

661 Ref 1 P L T 582, 

lOCal 265 Overruled 4; 
Cal 300 

541 Foil 2 Lah LJ 104. 

- — 1 — 557 Consi ;t 1 C 977 

688 Ref 24 C AY X 79- 

* 1035 Ref 47 Cal 446 : 3* 

M L J 445. 

1035 Appl 1920 AI AY A 

524 1 P L T G82. 


i 6SO Foil 5 P L J 294 

j 704 Rei 1/20 Pat 17. 

! 849 Foil G P L J 460. 

! 18 Cal 10 (P. C ; Foil II L 
AV 606. 

j 104 Dist 42 All 364. 

: 157 Foil 1 P L T G 11 

! — • — 165 dist GG I C 969. 

f 188 Ret 47 Cal 446. 

! 290 Rei 24 C AV N 2SS. 

i 311 Rei GPL] 237. 

! 363 Rei 47 Cal 300. 

469 appr 5 P L J 

j 500 Ret 1 Lau is 7 


1102 Comm 29 AI L J 101 


620 Foil 38 AI L j 360 

639 Rei. 38 AI L J 271. 


11 Cal 6 Foil G6 I C S4S 

143 Diss 1920 Pat 220 1 

160 Foil 2$ M L J ISO. I 

301 Dist 54 I C 235 , ! 

-359 Foil 31 CL] 272 47 ! 

Cai 22 L I 

762 Foil 5 PL] 246. j 

12 Cal 197 Foil 2 Lah LJSlo! 
271 Foil 2 Lah L j 310. j 

13 Cal 62 Ref 5 P K J 244. i 

104 Ref 5 P LJ 472. 

——170 Ref Hi CLJ 29$. ! 

221 Ref 42 Alad GL 

225 Ref 24 C AV X 2SA ' 

14 Cal 67 (F B) Ref 24 C AV ! 

XS13. 1 


19 Cal 4 Rei 21 Cr L J 98. 

65 Rei 24 C AY X 626. 

253 Rei 19eu Pat 2/7. 

253 Foil GPL] GOO. 

253 Apphed 1 P L T 395. 

loll ; 2 Lah. L j 144. 

311 Rei 1 P L T 209. 

463 Appr 1 Lah 222 

507 Foil 11 L AY 246 ; 5.5 

I C 436. 

— — 6S3 Considered and appli- 
ed 43 Mad 107 not ioH 1 P 
L T 159. 

883 Appl 34 I C 209 not 

foil 0 P L f 70 

699 Ref 47 Cal 337. 

703 Foil 47 Cal 337. 


: 20 Cal 86 Ref 47 Cal 337. 

! 285 Ref 5 P L ] 4:6 

| 319 Ref 88 AI L J 157. 

i 328 Rei S P L J 120. 

! 353 Rei 47 Cal 190 

! ——409 Rei 31 C L J 52 

5 20 Foil 31 CLJ 369. 

; 533 Rei 42 All G96, 

. 649 Foil 39 AI L J 522. 

I 654 Rei 42 All 294. 

: ?08 dist 1 P L T 184. 

j S43 Foil 1 Lah 124. 

21 Cal 279 Rei 24 C. AV. N. 
$60. 

' 279 Ref Dist 1 Lah 173. 

328 Foil 5L C L ] 20. 

I 473 D ss 1 Lah 348 Ref 2 

i Lah L J 32 

; 490 i? 0 L 1 Lah 107. 

! 612 Rei 1920 Pat 209. 

j 979 Foil 1 P LT MS. 

: 22 Cal 164 Appr GPL] 
j 430, 

: 324 Ref 1 I/ah 173, 

! 445 Rei 42 All 152. 

: 506 Re: 2 Lah L J 13. 

1 817 Red 1 P L T 2S2. 

; 820 Ret 24 C AV X 184. 

! 809 Rei 47 Cal 446 E>;pl 

| 43 AI 13 G 

| 924 Rei 1 Lah 1S7. 

| 23 Gal 1 Rei 1 Lah 173 

117 Appr G P L J 553. 

179 Rei 1PLT 221, 

347 Ref 47 Cal 190, 

361 Foil 31 C L ] 20. 

427 Rei 1 P L T 22 1. 

514 Aopr 47 Cal 3:4. 

0C4 Rex 1 P L T 582. 

— —621 Ref 11 L AV 331, 

775 Foil 43 Alad 185. 

-829 Relied on 2 Lah L ] 99 

Rei 42 All 39. 

851 Ref 1PLT 203. 

— ' — 980 Not loll 0 P L ] 510. 

24 Cal 20 Dist 56 I C 595. 
—143 Foil 5 P L ] 502. 

183 Rei 1920 Pat 235. 

355 Re: 24 C AY X SIS. 

418 Ref 1 Lah 64, 

-* — 440 Rei 5 P L ] 563. 

~ —494 Rei 43 Alad 34-1 . 

1 725 Foil 2 Lah L J 473. 

j 751 Appr 47 Cal 354. 

I 786 Rei 47 Cal 6. 

I 825 Rei 24 C AV X 1057. 

! 25 Cal 9 Foil G5 I C 745. 

1 109 Foil 5 P L J 472. 

| 210 Foil 43 Alad 849. 

275 Foil 1 P L T :64. 

315 F lex 11 L AV 63. 

565 Ref 24 C AV X T 44. 

616 Foil 11 L AV 596. 



CASES FOLLOWED OVERRULED, ETC. / 


-662, 691 Ref 17 Cal 8 $. > 
-736 Ret 17 Cal 46 i ■ 

-824: Ref 1 Lah 17 ‘44 C | 
W V 860. 


-726 Full i I‘ 4T : ■: 
-779 Foil 192u M VX 
-87 1 Rei IPL T 1M. 


S33 Ret 47 Cal 337. ; 

844 Foil 2 Lah I- J 5 ■' 0 j 0 

Rel on 2 Lali L -T 107 If 

g70 Rel 17 Cal :F!7 Foil j _ 

5P L J 6,3. 

917 Rel 24 C W N 1022. j _ 

26 Cal 109 Ref 21 C W N 41 

114 Foil 26 I C 460. 

——184 Ref 1 P L T 221. 

349 poll 56 I C 129. 

——398 Ref 47 Cal 6. 

593 Foil f 2 I C 4 44 IMu 

MW X 2 IS. 

607 Foil 31 C L j 5 : 31 C 

L J 379. 

617 Rel 1 P L T 27. 

625 Ryl’ecUon 5 PL J 10-1. 

950 Ref 31 CL] 468. I _ 

955 Foil 31 C L J 81S. ] 

27 Cal 1 Ref 1920 Pat 18 1 j - 

139 Foil 4 7 Cal 164 j - 

295 Appr f> P L J 480. 

—308 Ref 47 Cal 887. 

370 Consi 55 I C :U5. j - 

417 Rel 54 I C 896. 

473 Rei 5 P L J S3 : 1920 | . 

Pat 4°. I 


,0 Cal 155 Foil 37 Cal 428 
— 257 Rei 1220 M W X 19S* 

265 Rei 5 P L ] -Vi 

— 291 Ref 11 L V 22 7 

3S4 Foil 2 Lah L J 660 

532 AoDr 47 Cal 300 . 24 

C \V X 4. 

—539 Ret 11 L V6 236 
— 576 Foil 13 Mad 22U. 

— 617 D’ss 5 P L J 27U. 
—923 Foil 1 P L T 346 
—999 Ret 47 Cal oS3. 

— 95 Foil 42 All ecu. 

—480 Not loll 5 P L J 70. 
—487 Foil 1 Lah 225 
—503 Rel’ed on 2 Lah L J 
44 . 

—643 Ref (F. 13.) 84 C V X 
44. 

—688 List 47 Cal 115. 

-757 Rei 24 C W X 98. 
—863 Ref 47 Cal 446. 

—960 Rehed upon 1 P L T 
192. 

—970 Reled upon 1 P L T 
192. 

—993 Diss 1920 Pat 53. 


762 Ref 5 P L J 120, 

814 Foil 81 C L ] 818. 

849 Foil 1920 Pat 120. 

— — 892 Comm 17 Cd 18$. 

921 Foil 5 P L J 17. 

996 Ref 17 Cal 83. 

1004 Ref All 275 

1023 Dis Appr 2 Lah 

J5i. 

28 Cal 164 Foil 1PLT 258. 
—238 Rei 11 L W 88. 
——251 Foil 55 I C 98. 

— — 256 Ref 47 Cal 129 

353 Foil 1 P L T 471 

571 Foil 2 Lah L } 408. 

652 Foil 1PLT 298. 

689 Foil 47 Cal 46 Ref 

5 P<L } 480. 

738 Ref 11 L W 176. 

29 Cal 68 Foil 47 Cal 115 
154 Ref 29 I A 9 : 47 Cal 

448 

208 Rel fed on 5 P L J 

104. 

355 Ref 2 Lah L J 689 . 

Dist 55 I C 698. 

383 Rel on 88 M L J 28. 

433 Ref 29 I A S2 : 81 C L 

JCC. 

470 Ref. 1PLT75 

53.8, Foil 1 PLT 205. 

664= Ref 29 I A U2 ■ 42 All 

- 153. 


32 Cal 22 Foil 1930 M W N 

149 

62 Foil 1620 Pat 88 

296 List i Lah e7 Ret 

i‘)2u Pat 91. 

339 Foil 48 Mad 279 : 8$ 

M L j 539. 

386 Foil r> PL] 3o2. 

444 Ret 42 All 14c. 

473 Rel 2 Lah L j 13. 

——908 Relied upon 1 PLT 
402 

953 Foil 47 Cal 887. 

1036 Comm 47 Cal 564. 

33 Cal 30 Rel 1PLT 188. 
68 Foil 31 CL] 188. 482: 

47 Cal 488. 

203 Foil 31 C L ] 259. 

295 Dist 1920 Pat 127. 

—352 Rei 24 C W X 723. 

410 Ret 31 CL] 375. 

—531 Rei 24 C W X 117. 

613 Foil 44 Bom 2 28. 

7S9 Foil 1 P L T 12$ Ret 

2 Lah L] 457 

812 Ret H L W 391. 

—927 Appr 1 Lah 339. 

1047 Ref 1 Lah 837 

1158 Ref 42 All 89. 

1237 Ref 42 All 02:>. 

1256 Foil 1 P L T 481. 


. 34 Cal 51 Ref 21 C W X 115 
70 Foil 56 I C 37. 

97 Ret 2 Lah L J 2m8. 

: 101 Rei 1 4 13 2$5 ; 1 2 All 

| 9$ . 2 Lah L j 2$i. 

; £09 Ref 1PLT 134. 

j 1S4 Ret A P L ] 120, 

i — —199 Foil 1 P L T 5{K, 

! 305 Foil 48 Mad 798. 

i 491 Dist 1 Lah 57. 

, — —551 Rei a P L ] 28. 

| 6S9 Ret 2+ C W X 117, 

‘ — — 69S Foil 50 I C 281. 

; 706 Appr 5 P L ] 847. 

; 878 Const 54 I C 8 M2. 

j 386 Ret i P L T -116, 

| 954 Ret 1020 Pat 17. 

j 1020 Rei 24 C W X 44. 

| 35 Cal 1 Ref 8IC L ] 510. 

! 56 Foil 42 All 862. 

61 Ret 47 Cal 377 Foil 51 

C L ] 98 ; lo20 Pat 254. 

202 Dist 39 ML] 350. 

202 Ret 5 P L ] 594 ; 

540. 

209 Ref and Disc 11 L W 

487. 

226 Ref 51 C L J 37. 

243 Foil 1920 M W N 

398. 

294 Dist 1 Lah 317. 

320 Ret 5 P L J 239. 

388 Ref 42 All 596. 

551 Ret 2 Lah L J 459. 

568 Rei 1920 Pat 35. 

621 Ref 24 C W X 639. 

756 Rel 18 A L ] 350 foil 

5 P L J 147. 

807 Ref 24 CW X 1064. 

i — — 845 Foil 55 I C 215. 

! —859 D’st 1920 Pat 120. 

S 877 D ss 45 Mad 155. 

! 8 9 6^ Rei 47 Cal $8, 

: 990 Foil 2 Lah L J 242. 

j 1104 Dist 1920 Pat 129. 

1108 Rei 1 P L T 127. 

36 Cal 130 Rei 1 P L T 296. 

130 Apor 5 P L ] 415. 

193 Ret 24 C Yv X 633 ; 

728. 

197 Rel 1 Lah 153. 

i 233 Rei 42 All 9$. 

i 3S5 Dist 1PLT 31 S. 

1 573 Rei 34 C W X 501. 

i 590 Dist 3$ M h ] 49. 

j 745 Foil 43 Mad 503. 

i 762 Foil 2 Lah L J o75, 

768 Foil 5 P L J 4o0. 

975 Rei 51 C L j 87. 

1003 Ret 38 M L ] 19$. 

37 Cal 13 Ref 5PLJ 23. 

30 Rei 1 P L T 27. 

46 Dist 54 I C 3 L9. 

57 Rei 5 P L J 814. 

-X-67 Ref 18 A L ] 90$, 
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CASES FOLLOWED OVERRULED, ETC. 


107 Re. f !/ Cal 3c 7. 

179 Re-" 47 Cal r.92 

197 Foil 2L Boro L K 74 •>. . 

214 Re* eu on 2 LTi.i l. J j 

-31. 

221 Ref 38 M L J 111 

236 Cons* j 3* I C o~ts. 

461 Foil 81 CLi; ; 

551 Ref FCO Pot 140 

559 Foil I PIT 235. ; 

578 Foil 5 P L ! 34-4 

626 Ref -7 Col 183 

—642 Ref 1 ‘>20 Pat 20 ? 

723 Fell 47 Cal "5 : I I' L 

T 474, 

—760 Appr 24 C YV X 252. ! 

796 Ret 1 Lab R7 ; I 1 CO . 

Pat 10’ c i 

80S A par 47 Cai -rNf. i 

3S Gal 1 Ret 34 C YV X Mn,s : 
— • — 53 Applied 5 P L ] 847 . 

gg Foil 5 P L J 47 

230 Rot foil 1 Lab 352. ; 

335 Ret BOO Pat IS?. i 

339 Ref \ I L YY 5c 

342 Foil 5 P L I 37n. i 

387 Foil 5PLj 2 b < : 

475 Foil ( 1920 ) M \V X , 

26. 

537 Ref 17 Cal 337. 

* 039 Ref 17 Cal Ho. ; 

882 Ret 1 Lab 1 to, 

39 Cal 141 Foil 1PLT 501. I 
—150 Ref 24 C YV X lu75. ; 
— — 232 Foil 38 M L j 77. ; 

241 Foil F CO Pat 502. j 

4 X 8 Ref 5 P L J lu4 

527 Ref 47 Cal -LB, | 

66 3 Ref 31 C L J ! 

696 Foil 47 Cal 955:5 P L J ! 

5d3. I 

766 Robed iPLT CO. j 

774 Ref 2 Lab L J 415. J 

862 Ref I'CO Pat 100. 

953 iPst 47 Cal 597. 

981 Ret 47 Cal 397. | 

1029 Disi 42 All To, | 


40 Cal 21 Disl and comm 1 j 
PIT 219 i 

— ““21 Ref 5 P L J 353. i 

29 Ref 24 C W N 1022. j 

89 Ref 39 I A 22s ; 47 Cal i 

446. ; 

173 Ref 47 Cal 44o, : 

477, 500 Relied on 47 j 

Cai 438 Foil 5 PL ] 23. 1 

537 Ref 42 All 195. 

598 Ref II L IV 115. 

—-■’-619 Ref 47 Cal 515. 
—-716 Foil 1920 M W N 
198. 


41 Cal 97 PXol and ;oll 55 I 
C 5! 1. 

446 Foil 51 C L j 33. 

— “576 Fo^ 43 Mad hi*. 
—--590 Kel 11 L\Y 10>. 

727 Ref FCO pat 2oL 

743 Foil I P L T 221 Ref ■ 

IPLT 241 

743 Ref 5 P L ] 4 Hu. 

344 Ret IPLT I2i. 

926 Foil 43 Alad 78 * - 89 ; 

3d L 1 S') 

972 Ret R, 2d L j 251 : 

972 Foil 55 I C ow 

972 Rel’ed on 2 Lab L j . 

13h, 

972 Ref 81 C L J 272. 


42 Cal 1 Appr 5 P L ] 415 ! 

72 Dist 43 Mad 57. 

72 Ret 29 C YV X 728. ! 

116 Foil 5 P L] If *4. > 

172 Ref 24 C \Y X 818. ; 

225 Foil 92 All 515. 

305 Not toll 5 P L J 205. [ 

— —346 Foil 5 P L J 5o8 ! 

— —370 Reviewed 5 P L J 540 j 

370 Ref 5 P L ] 3< >4, 

422 Ref FCO Pat 24. j 

489 applied 1 P L T 198 ; 

229 Ref 11 L \Y 25o. 

550 Appr 31 C L J 495. j 

582 Foil 5 P L J 2 o5 

801 Ref 18 A L ] 877. ; 

830 Ref 47 Cal 5t»8 f 

876 Ref IPLT 285 : 5-In. 1 

888 Dist 55 I C 520 ! 

957 Foil 24 C \V X 501. j 

1140 Re: 24 C YV X 1082. | 

— —1179 AppFed 39 31 L J j 
529. ! 


43 Cal 574 Ref 2 Lab L J i 
18 . ; 

660 Ref and Disc 11 L W , 

487. ! 

707 Appr 48 Alad 253 Ref j 

IPLT lHo, 

790 Ref 5 PLJ 328. i 

857 Ref 47 Cal 611 app 1 j 

Lab 848. - 

— —944 Dist 55 I C 371. ! 

1031 Dist ISA L] 503. ! 

1128 Foil 1820 31 YV X ‘ 

398. 

44 Cal 109 Ref 51 C L J 485. i 

130 Ref 1920 Pat 52. I 

186 Re: 5 P L J 521. I 

477 Foil 31 C L 3 802 : 24 ! 

C W X 501. | 

— —524 Foil 12 All 58, 

585 Foil 5 P L J 563 : 47 ! 

Cal 95. ! 


639 Dist 55 I C 198. 

639 Ref 11 L W 122. 

804 Ret 47 Cal 611. 

876 Ref -R 3Iad 140. 

929 Foil 5 P L J 14 d. 

954 Dist 43 Alad 57. 

1002 Ret 5 P L J 135. 

45 Cal 60 Ref 47 Cal 568, 

87 Foil IPLT 474. 

87 Foil 5 P L J 563. 

94 Rel 11 L YV 140. 

320 Ret 44 Bom 710. 

320 Ref 11 L W 352. 

469 Appr 24 C W X 10o4. 

793 Foil 1 Lab 284. 

816 Ref 11 L YV 33. 

878 Foil 55 I C 234. 


46 Cal 70 Ref 31 C L j 579. 

211 Foil 55 I C 450. 

236 Comm 47 Cal 354. 

390 Ref 24 C W X 809. 

398 Foil 1920 M IV X 209 

566 Foil 55 I C 431. 

663 Appr 55 I C 436. 

670 Foil 11 L \V 537. 

807 Foil IPLT 446. 

47 Cal 95 Foil 5 P L J 273. 

95 Ret 1 P L T 560. 

139 Foil 4/ Cal 133. 

2SO D’st 24 C W X 874. 

370 Dist 42 All 519. 

377 Foil 1920 Pat 250. 


CALCUTTA 
WEEKLY NOTES 


1CWN 449 Foil 55 I C 
745, 

458 Dist 11 L YV loo. 

493 Ret 1 P L T 75. 

2 C W N 383 Dist 5(> I C 7. 
—680 Ret 24 C YV X 1022. 
750 Ref 39 M L J 243. 


30 W N 13 Dist IPLT 

25 u. 

17 Foil 1 P LT346. 

—151 Ref 24 C YV N 85. 

190 Foil 56 I C 129. 

207 Ref 5 P L J 521. J 

277 Ref 1 P LT 19. 

375 Foil 1 Lab 344. 

4CWN 107 Rel on 54 I C 
390. 

* 239 Dist 5 P L J 76. 

351 Consi 55 I C 345. 

- — 426 Foil IPLT 591, 



CASES FOLLOWED OVERRULED, ETC. 


9 


469 Cons 5c I C 5 1-5. 

5 C W H 56 Ref 1 P L T ; 

101 Foil POO Pat >5 

223 Ref 5 P L J <!' 

330 Foil IP LT Ml 51 

C L J 505. 

497 Ref IT Cal Uf>. ! 

649 Dist 55 I C 432. 

6 C W 17 196 R ef 2 1 C \V 

N 44 Foil 1 Lah 255. 

233 D’st IT LT 55. 

283 Rei 1020 Pal 75 

3*29 Doubt 55 I C X> 

333 Rei 24 C W N 5S2 

345 Foil 1020 Pal «s2> 

385 Ref 2 Lah L j osu 55 

I C hiS. 

601 Dist 2 Lah L ] 5*3 

loll 55 I C 571. 

7 owmi Ref 50 FI L J j 

245. ; 

119 Foil 1 P L T 504 

176 Disease 1 Lah W> 

400 Ref 1920 Pat FU. 

462 Dist 1 P L T 504. 

522 Dist 47 Cal P>4. 

849 Ref 24 C W X Mx. 

8 C W FT 214 Ref 24 C IV X j 

44 | 

218 Ref l P L T 2. 2. 

320 Ref 1 P LT 1.54. ! 

359 D-st 1 Lah >»o i 

434 Foil 55 I C 212. j 

9 C W 17 18 Ref 2 Lah L J \ 

70 j 

25 D st 1 Lah O') 

—383 Rei 24 C W X T to'), 

— — 497 Relied on 2 Lah L J 
7, 

619 Foil 1020 Pat 252. 

10 C W IT 241 D-st I'CO FjL 

F47. j 

303 -M C W N 55. 

306 Ref 1 Lah PS7. 

499 Ref 5 P L J XL 

503 Foil 5 P L f 70. 

564 Not foil IPLT r,07>. 

5Q4 Reviewed 5 P L [ 540. | 

775 Diss 4B Mad 704 

775D ; st 11 L \V 32 5. 

898 Foil 50 I C 97. 

— — 981 Foil 1 Lah 225 Rei 
24CWN 44. 

1026 Ref 1020 Pat 140. 

11 C WIT 48 Rel : ed upon ] 
IPLT ;4'> 

95 Ref IPLT 458. 

178 Foil 50 I C or. 

195 Foil 5 P L J 25. 

-271 Ref IPLT 72, 

273 Dist 55 I c 193. 


-- 504= r. 11 1 L:.Vt 22 -" Re 24 1 

C \V 

— 666 Foil S.. L - 'I 

12 CW “ 68 D s- 1 P L T 

1009 Ref 01 C 1, J 475. 

— - 117 Foil 1 PLT 127,. 

167 Ref 42 All 0 0 

316 Foil OO I C 2 Pi. i 

440 Rei i V L j Hv> 

4S1 Rei 2 Lah L J 17, \ 

S45 Foil 1 L-h O'P 

904 Per 1 P L T 27. 

13 C W T~ 63 D ss 2 7 Cal ! 
20. 

1 l 5 Ref :PM 07. s 

412 Not Foil 2 iCYSN; 

<*t)2 | 

493 Ref 1'CO Pa* 17. 

661 Ref P LI 87. ; 

696 Foil :>o I C o4-\ 

994 Ref 1020 Pat RU ; 

1046 Ref 31 C L] f.3. 

14 C W N 71 D ; st FOn 
Pat 200, 

feAA 79 Ref 5 PL] 357* 

114 Foil 1 PL T :oi. 

X83 Rei 1*120 TV ;5. 

280 Cons : 55 I C P I T. I 

433 Foil IPLT r,ni | 

439 D-s 2 L?R L [ 4P.E ! 

479 Foil IPLT 120 

5 it 5 Foil .77 I C 252 } 

-j#*545 Foil fO t c *L 
~ — .552 O ss I PLT 7, li. j 

741 D st M I C 015 

817 D'scu TUI C 571. 

--- 93S Cons : 22 1 C 7X i 

1053 Ref 1 I' L T 4 i L I 

— 1068 Ref 24 C W N .Ml. 


15 O W FT 54 Foil 4 > Mad 70 7>. ! 
86 Ref 17 Cal fv 

191 Nor 'oil 1020 Pat 5. 

205 ApVed IP IT 54!. 

221 Foil 1 V L T 171. 

249 Re r 24 C V N 05. 

353 Foil 5 P L I Shi. 

481 Foil IPLT 04 7, 

— 565 Rcr 5 P L I 145. J 

655 Ref 11 L VO 227. ; 

682 Re; SPIN 5:»L 

703 Re; 24 C W N 030. : 

748 D ; ss IPLT Mi. j 

i 

16 C W IT 69 Foil 17 Cal 1:4. j 

74 Foil it I C 077 I 

124 Ref 172U Pal 227. 

• 612 Not foil 5o I C 0 12. [ 

613 Foil 1720 Pat IT. j 

643 Foil 38 M L I 234 | 

805 roll 47 Cal 037. | 

849 Foil 47 Cal 274. \ 

885 Rei 5 PL] 17. | 

923 Foil IPLT ID * i 

5 P L [ 70, 


- — 975 IR- 2 1 C V* X 1 

— 1002 Ret 1 V L T 2C 

- - 1C 09 :« x 55 1 C Vi 
-- “ 1027 ite£ 172D Pat 2 


17 C W IT 1C f C 17 Cal i is 
116 Re; *21 C VS' N .,.iB : 

F'2'i Pat 

151 Rei 2- C IV X O.D. 

2S0 N V Vd : i I C 1!G. 

389 Foil 54 I C >1. 

■ 521 Ched war. a~cro.'al 2 

L rh L | 529 

613 Rebel cn 5 PL F 107. 

— -7S2 Re 3 Lah L 1 1 ; 

— S17 Ko« 21 C VS X ;P2. 

82-1 Poll 1 PLT 1*5 

1161 LVst 5 1 I C 5-*0. 

1230 foil 1 V L T 531. 

18 C W FT 320 Rei 4 7 Cal 

115 

— - 366 Toll 1 Lah :C7. 

447 Diss 5 I 1 L [ 25*«. 

604 Foil 5 Pat R 14 72 : 1 

PLT 403. 

-~604 D ; st 2* C V r N 225. 

^ - 817 Exal and i 0 R 55 I C 

t>6 * 50 I C : 1 L 

949 d ; st 21 CLJ 12. 

1138 Poll 4 3 road 501. 


19 C W IT 84 Ref 24 C \V X 
72C 

233 Cons V I S 2. 

290 Rei 2; C \v x i c 

305 aonl-ed 11'! T -1 20. 

329 Foil 2 { C VS N 25*2. 

347 Rei 24 C YV X 17 7. 

363 Ref 21 C W X 2 11, 

- - 375 Fell 5 P L I 560. 

----- 502 Fell <1720; Put 222, 

525 Re; 1 I 1 LT Ixi. 

641 Thst 1726 IV 53. 

- 653 Re: 5 PL JtX. 

360 Foil 01 C L 1 7. 

- — 923 Rei 5 P L I I 0. 

935 Rei 4 2 AH XT. 

- - 049 Ref 12 All 1X5, 

1C34 D:s; 55 I C 5S.o 

1043 Re. 5 P L J Uln. 

1307 D st P2n I Vat 2(;u. 


20 C W IT 14 Re: 5 P L J 

NT. 

51 Rei 21- C \Y 74 it 47, 

145 Re: I p L T IS, 

147 Foil 24 C IV X 1U24. 

4S9 D s: 55 I C 371, 

- - 675 D’st 55 I c i 7. 

- — 702 DM 55 1 C 371. 

773 loll 5(> I C Sll 

796 Pel eel on 5 p L } 

A 04. 

SCO Centro 1720 Pat I OR 

951 Foil IPLT N’R 



io 


CASES 


FOLLOWED OVERRULED, 


ETC. 


. 9SG Ruled on 2 Lah L J 

24*2. 

1000 Foil 1U2D I 'at --- 

Overruled *24 3 TV X 723. 

1011 Foil l P L T -DU. 

1099 Don bid r» P L J 244 

-1258 Her 21 C V. X R‘.>< 

— — 1284 D St r»r» I C 19m 

21 C w N 93 Ret 1 r L. T 
184 

371 D si 74 1 C W ^ 

269 Ret 24 C \\ N * 

— ~ 371 dost 24 I C 396 _ 

423 dm - i C IV V 

573 loll IPLT -’O' 1 - 

698 Kvpl S3 1 

— - 608 Ket Ji C l' 1 N 
p si 1 P L T 1HV,. 

761 Dist IPLT 735 

920 Foil 1 P L T 41" 

— 1004 a st c w N?f • 

1089 Discu :4 IP D* 


41 S \U El C V7 X 12,). 

—S 38 L-« t 24 C'.v n;p«.w 

633 Po 1 ‘20 Pat 2-)-. 

— 657 Foil 24 C TV X 0-9. 


I C 


942 


; tv 


22 C W xH 104 Pei *24 C 

X 7 49 

179 Foil 2 r C W X 7 m 5. 

2S9 Foil 7 Pat L J 32. 

484 FoL 7«i I C 8*2C 

499 Comm 47 Cal 4*38. 

535 Foil :1 C Lj 1-8. 

637 -7 I C 170; 127. 

- —780 Ret 47 Cal 1-7 

872 Ret 21 C TV X 6 >9 ; 

7D. 

919 a opr 2 P L j 417. 

965 Foil 24 C T\ X 77 t. 

967 D'St 24 C TV X 7« 1 

1021 Foil P L J 171. 

1033 Foil 55 I P .‘02. ; 

23 C W K 50 Foil 77 1 C 234 j 
—251 Foil 77 1 C 58, ! 

5b 1 C 391. , 

258 Foil 2 LaF L ] 2S3, i 

273 Foil 74 1 C 22. 

375 Foil IPLT -7'». 

484 Foil IP L T 549 ; 

446 

521 Foil 52 I C 4; 1 ; 

661 Dist 1 Lah 861 

700 List IP LT HI KeC 

IPLT 209. 

707 Rei 24 C W X 77: 

750 Foil 1020 Pat 2,-8 ; 

11 L TV 287. 

811 Ret 24 C TV X 4:4 : 

Foil 2 Lah L 1 2S\ 

P L | 5 *3 1 F 


CALCUTTA 
LAW JOURNAL 

1 Cal^ L J 43 Const 7. 

214 Lust : 4 J C 

—456 Ret 1 P L J 27. 

2 C L J 10 Ke: 2-1 C V.’ N 

1022 

' 202 Rei 4 7 Cal 44- > 

31S Foil 31 C L J 20: > 

1 - - - 343 Ket SI C I. J 7.V 

309 D'st :7 I P *-’- v o. 

546 Foil 7: I C 1:0 

3C L J 183 Appr 5 P L . 

197 Xot toll 1 I 5 L T ;>9.> 

- 3X6 Ret 24 C TT X (>:9. 

; 385 Dist 7: X C 452. 

I4CLJ 8 loU 2410 07. 

19S List aI L J 4 -L 

i 209 Foil 7 P L [ 202 : 

! Foil 1626 Pat U appr. 1920 

Pat l‘X. 

5 0 L J 67 Foil 41 C I. 78. 
130 D’st -7 I C 198. 

' 175 Foil :6 1 C 97 

222 Foil : P L ] 2 5 

264 Foil 37 I C 74:. 

842 Cons- : i I C .*82. 

6 C L J 7 D'ss IPLT 474. 

46 Rei 42 All DP. 

427 Foil 7 P L ] T'4^ ^ 

. ^402 applied 7 P L J 287. 


— 354 Ref ~ r R W; 

418 Cons' :7 I C 3F>_ 

454 Foil 76 1 C 81 ; - i I C 

252 

484 D st 74 I C 718. 

— —512 Re* - 4 C TV X 72:. 

3.2 C L J 40 D scu 71 I C 
271 

— - 933 Consi 27 I C 78 

410 Xot foil 1920 AI TV X 

; 464 Diss 39 AI L ] 181, 

; 574 Coer ruled 21 C L J 

; 9 s 

589 Ref 24 C TV X 87 

: 591 Rei 7 P L J 32 

| 593 Rei 24 C TV X 8: 

I __ 012 Pel : PL J 82 
| 042 Rei IPLT 55. 

13 C L J 284 D'st 47 Cal 

} 129 

! 310 Dist i Lah 20(». 

495 Ref 47 Cal. 4] 8. 

568 Ref 5 P L J 302, 

14 C L J 61 Ref 22 C TV X 

44. 


914 Foil 7 

X, T 474. 

—-937 Appl 7: I C P>(3. 

986 Foil 7: PLK 300 47 

Cal 19", 

- . -1031 Ret -4 C TV X Sf. 
"1049 Rei 21 C TV X 708. 


7CU 149 Foil 7: 1C 214. 

— 251 D)St : I L J ■ *>. 

— 384 Ret 81 C L J 4 -:>. 

414 Ref 7 P L 1 -7 2. 

— 461 Ret : P L j 7 ' 

644 Dies 48 AT ad I:- 

9 G L J 55 Foil 7 P L J 430. 

, 56 Rei 18 A L j 142. 

1 234 Dist 11 L TV 4 Til. 

257 Foil 1‘Uu AI TV X ~78 

1 — —284 Ref 192" Pat 177. 

' — 346 Ref 71 C L J 453. 

561 Xe£ 42 All 170. 

10 C L J 91 He! li’LT 11"- 

: 150 D : ss 11 L TT 2*42. 

' 326 Ref 1920 Pat 184. 

355 Ref 87 Cal 128 21 C L 


159 Ref £ P L J 314. 

445 Ref 1920 Pat 87. 

476 Ref 2 Lah L J 99. 

515 Appr 31 C L J 495. 

. 648 Ret 1 R LT 11C. 

15 C L J 61 Ref i P L J 328 

:6IC r, 12 

-61 Foil IPLT 434 

69 FT I C , 

227 Foil l'.LO M AV X .',32. 

— —228 D sens IPLT 

"3 ') 

337 Ann* 17 Cal —6. 

647 Foil 1920 I at 108; 

5 V L J 302 

I 16 C L J 7 D ss 7 P L J *63. 
i — 34 Appr 31 C L j 4 9:. 

1 77 Rei 17 C Yv X llr> : 

j HI C L j 272 

j 156 Rei 24 C TV X 1008 

i - —169 Ref IPLT 410. 

1 259 Rei 24 C W X 184. 

527 Foil IPLT 474. 

536 Dist 7: I C SO. 

17 C L J 1 Discus 1 Pat L 
T 124 

34 Ref 24 C TV X 1S4. 

—38 at 43 Xot Foil 74 1 C 
14o 

206 Foil IPLT 84. 

277 Foil 74 I C 131, 

316 Rot 31 C L J 463. 

384 Foil IPLT 392. 


1049 Lei ^ *v»j. , - j 

. w i i i n p Ti X 9 Ret X 1 CL 1 174 ! 1 SCL J 181 Ref 


•24 C \V N 



CASES FOLLOWED OVERRULED, ETC, 


321 Foil 2 Lah L I H73 

578 Ret 24 C WX 5M. 

19CLJ 148 a st 54 1 C 520 

263 Foil 5PLJ 471 

451 Ret 47 Cal 22, .1. 

484 Foil 55 I C 44 511. 

20CLJ 148 Foil 25 I C 415 

183 cKt -12 Cal -155 

51 C L I 57 

213 Re\ 310 M 142. 

527 Foil 5 P L I 54 5, 


21 C L J 45 Ref 24 C 

\Y X 1057 foil 1PLT 124 

104 Ref 47 Cal 445 

231 Foil 1 P L T 554 

441 Foil 1 1*20 Pu7 2.00. 

570 Foil 5 P L J 574. 

599 Ref 5 P L J 45-; 

621 Foil 1 P L T 511. 

22 C L J 212 Rel 2-1 C \V X 
145 

212 Hist 55 I C i 2 ) 

404 Re, 51 C L I 174. 

452 Re' 51 C L [ 417 

50S Ret 21 C W X 1 >2 k 


23 C L J 237 Foil 1 P L 

L O' 571 

372 D St 55 I C 371. 

395 Disl 55 I C 571, 

439 o’er ruled 51 0 L T 

4S2 

559 not foil 1520 Pat 

200 . 

537 Foil 55 I C 30. 

24CLJ 113 Ref 24 C W X 
117. 

190 D st 55 I C IDS. 

348 dist 47 Cal 125. 

440 Relied 1PIT 174. 

— -462 Foil 5 P L ] 70. 


25 C Ii J 193 Ref 5 P L 

J 545. 

4@9 at 471 D'si : 1 I C 395 

499 Rel 1PLT 174. 

26 C Ii J 29 Expl 47 Cal 547. 

94 Ret 24 C W X 85. 

208 Rel 1PLT too, 

290 D : seu 54 I C 1M 

590 (P C) Ref 24 C \V X 

mi 

590 Ref 24 C W X 539 11 

L W 254 

27CLJ 107 Ref 1 CO Pat 
177. 

119 Ref 1920 M W X 

528. 

253 Ref 31 C L J 1. 

—-“£89 Foil 55 1 C 60S. 


I I 


363 Foil 54 I C 824. 

528 Ref 24 C \Y X :b2 

615 Ref 47 Cal t>. 

28CLJ 123 Xot foil 56 I C 

n 12 

| 123 Ref 5 P L J 325 

188 Foil 55 I C ‘>4 o. 

201 Ret 2! C W X 41 

220 Ret 47 Cal 125. 

409 Foil :5 1C 214 

—437 Ret 24 C W X 1057. 

29 C L J 43 Rel’ed uoon 1 
PLT 77. 

143 Ref 5 P L J 54,3 

153 Foil :4 1 C 22 

184 Foil 56 1 C 491 

184 Foil :5 IC 38 

193 Ref 1PLT 474. 

332 Rel 5 P L j 2 75. 

—340 Add! 55 I C 43<>. 

438 Foil 5 P L J 147. 

461* Rel 24 C W X -1 k 

571 Ref 5 P L J 61 

30 C L J 9 Foil 1PLT27, 

37 Ref 24 C W X 85. 

113 Ret 21 C W X 947. 

224 Foil 27 M L T 131. 

31CLJ 150 Ref 5 P L J 

670. 

272 Foil 1PLT 300. 

354 Foil 31 C L f 340. 

I 363 Foil 57 I C 302 

471 Rel'ed 1PLT 5 71. 


MADRAS. 

SERISS. 


1 Mad 69 Ref 43 Mad 656. 
133 D : st 51 I C 154 toll 

1024 M W N 247, 

174 Ret 4*1 A T • 43 Mad 

4:0 

235 Ret 1PIT 75. 

235 Ref 31 C L J 37. 

2 Mad 140 Ref IS A L J 

S57. 

175 43 Mad 253. 

179 Ref 24 C W X 240. 

264 Ref 5 P L J 379. 

3 Mac! 66 Foil 43 Ma'V 902 : 

10 20 MW X 534 
342 Ref 1924 Pat 2S9. 

4 Mad 200 Ref 44 Bom 3u4 

235 Foil 1PLT 544. 

391 Ref 31 C L J 37 

6 Mad 76 Ret 31 C L J 37. 

130 Ref and D : sc 11 L W 

407 

372 Ref 1920 M W X 7. 


7 Mad 365 Cons* 55 I C 73 
11 L \Y 311. 

9 Mad 175 at 183 Foil 5 f I 

C S8o 

224 Fell 5 P L J 430. 

10 Mac! 22 Ret FCO Pat W 9. 
185 Appl’od 45 Mad "24. 

38 M L f 201 

211 Poll 1920 M W X 105, 

295 Appr 5 P L J 430. 

11 Mad 26 Re ; 42 All 195. 

148 Ret 2 Lull L J 4:7 

197 Foil 1920 31 W X 103, 

234 Foil 24 C W X 1024. 

— —443 Rel ed upon IP IT 

3 [o, 

12 Mad 49 Expl 1920 M W 
X 5 IS 

123 Appr 5 P L J 430. 

1PLT 241 

153 Foil 54 1 C 47m. 

223 Foil 5 P L J 307 « 

260 Ret and D sc 1 1 L W 

409. 

292 Foil 54 I C 3S5. 

331 Ret 1 Lah 45. 

459 Ref 1PLT 282. 

13 Mad 51 Not foil IPLT 
40. 5 P L J 120. 

195 Foil ICO Pat 33. 

— - 406 Rel 38 M L J 149. 

14 Mad 78 foil 43 Mad 319. 
98 Reled upon IPLT 

192, 

289 diss 43 Mad 464. 

1920 M W X 253. 

462 not toll 2 Lah L J 366. 


15 Mad 101 foil 1920 M W 
X 209. 

— -155 Ret 2 Lah L } 2S7. 

— ~302 not foil 5 P L J 70. 

303 Ref 4 7 Cal 446. 

307 Ref 1 Lah 02 

4X2 Ret 47 Cal 445. 

419 foil 42 Ail 549. 

‘j 6 Mad 76 toll 57 I C 57S. 

94 foil 11 L W 215 1 

207 Ref 47 cal 440. 

341 foil 43 Mad 522 ; 39 

M L J 181. 

353 Ref and Foil 18 A X. J 

503. 

17 Mad 17 Ref 47 cai 446 : 

Dist 2 Lah L J 343. 

18 Mad 257 appr 2 Lah L 

J 466. 

364 foil 55 l C 213, 
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CASES FOLLOWED OVERRULED, ETC. 


373 Ref 2 La'. L J 

19 Mad 3 Rel id on 3 Lab L 

j :% - 

— — 30 Re! >•" M L J 82 1 

233 Rut ar;r I C*»7-i 

292 *o:i U L wM’ 

432 mpi- 5 I 1 L : -u v 

20 Mad 37 Re; t P L 1 -‘.l. 
129 RT 31 L l 2'7 

-■ 155 M-isdureb ana 23; 

4 '. Mid Ml . 3 i M L f I'M 
155 1 jMne : P»2n M \Y X 

-- - 2 S 3 Pel el a; M M L > 
M 1 

239 Re*— -M 1 P I. J 

: I * 

433 :4* L P LT j 

461 n u .oH P L 111 


i 25 Mad 26 R 


-j 1 : 1 . 


-61 annl.ed l P L Till 
-149 A'. !.V. I oil 77 I C252 
-163 *voi 2 Luo L [ 4.u. 
-367 Kol 11 L \\ 17 a 
r M :l I <2 171 
-519 Pall 4-1 Pool M5. 
“598 P s: is A L j <72 
- 668 1‘d’i 2 L * 1 L j 7>‘J4. 
378 Poa 8 • M L | P 1 .'. 


3 . o n i 

33 f 


1 M . 


* 26 Alai 127 *oV. l PL T 558. ; 

■ - -i 27 i >11 ! ‘7 M 

! 157 FXp 11 Mai v»j 

• - - 183 2:1 P P> P.a 17 

! 212 Re; 47 All a A 

; 419 PR: 7- M > 77 

P*M M \7 X h'i 7.4 I C 
241. 

. 430 Pel ’> M L J 128 

. 440 Rta 4 j! j.n oy 4 

' 443 Pa IIP \Y 172 

— —-477’ P.st 1 > M 3 ) . 88 M 



— 



; L r L. 

4-i 54 

I C 4** i . 


21 Mai 23 

Re : 

5 P L 

; 1 

433 

Full 5‘ 

7 I C 2n*.l 


29 RL 1 

L ih 

i i / 


599 1 

O' or i 

T.le t 1 i : 

dad 84 

- -153 

M •; 

; f'U 1 

!• L T ; 

649 

Foil 

L*2m M 

\\ T X 

192. 



! 

64i i. 




179 o: 

LM 

id r. 

; i c ’ 

— 633 ) 

MU 1 

L«» M \V 

7\ 4 1 7 

:m. 



I 

— 760 

i v i ^ r , 

;e l 1 > 

M L ; 

— -232 Re* 

21 C 

\V *4 

788. j 

412. 




356 n. 

•oil . 

. V L 

l :<). ; 


— 

— 



22 Mad 113 no die 1 L V L T 

;.h. 

256 Pe7 1 Lab 1 M. 

— - 270 loll 1AM M \V >7 :L.* 
Re;: 1MM M 'V X M8, 

361 m 363 Poll M I C 

2S j . 

398 Re i II C L J M" 

464 Re; LI L IV 7:4. 

503 Foil - » I A to l. 47 

Cal LSI. 

23 Mad 23 Ron- 1 : 1 C 
*(77 

271 Ref IPLf 71 

540 Ref l 47 o M \V X 7. 

24 Mad 25 Kef : P L ; 4 77, 

1 P L T 403. 

35 Re; 2 Lah L [ *12. 

59 Ref 1 7 All PM 

130 Foil :1 1 C r.<2. 

136 Re 43 AH 12s 

Foil 3S M L T 1M 

147 Pei 2 Lao L j GO. 

— — 238 Dist 1 Lali 7:. 

284 Re* 42 All 1 PA 

358 D ss ] La a 848 

401 Kel 3s AX L [ 123. 

429 Poll : 1 I C 1 16. 

555 Full 10 M L F 484. 

846 Ret 1 P L J 472 

Relied soon 1 p L T 403. 


27 Mad 21 Ref 11 \Y 4 so. 


— 23 
"30 P 
-32 1 


s M L j 4 : 
oil 1: I C I-'’, 
'oil 17 I C 217. 


— 45 Cons de*ed l62o M \Y X J 
2o7 . I 

— 143 Ref and disc 11 L M | 
1 4S7. 

I - — 192 TO si 2 Lab L j 13 Kel 
on P AI L ; -M < 

! 202 P : s: 11 I C 8so. 

j 259 Appr 1 P L J 270, 

1 271 Re i 2 r C \Y X 1 PM 

j 417 Pel e.4 on Pin M \Y 

4S0 Rev ewe 7. 1 p L ] 14 0 

IP LT 1-1. 

! 28 Mad 37 PM 48 Mud 
{ 443 

• 161 Ref 47 Cal 111. 

! 227 IPs: H L W 231 

; 308 Foil 1 Lad 7 1 . 

1 351 Re: 2 t 0 \V X 712. 

i 466 Disi 11 L \Y 1 72. 

29 Mad 111 Re: 1 P L T 
; 20 1 . 

; 126 Foil IPLT 2M>. 

, 179 Ke: 1720 Pat 20*0. 

I 212 Re. 47 All 51. 

i 283 Re* 31 c L J 57. 

i 294 Full 1 Lah 134. 

! 309 Re; IPLf 879. 

I 312 Re; l P M 70, 


329 Ref 1920 Pat 2S5. 

367 Foil 1 Lah 23 L 

30 Mad 50 Ref 43 Mad 
G:(J. 

54 Foil 1: I C 444 

274 roll 5 P L j 17. 

38 2 Expl :PL J 2 I 

419 Rel and Cons 11 L W 

r 19 . 

469 Foil 48 Mad 744 : 39 

M a f G: 

! 537 Re; 1 1 L W o'). 

i 31 Mad 23 D;st i-l I C 4:1 

; 40 Rei 1520 Pa: 201. 

j 71 Poll 11 L \V M2 

| S2 Re; x ; L \Y 2s 1 

! — 364 D 3^ in I C tCG 

, 32 Mad 1 D si 59 M L J 63. 

( — 3 Piss 1 P L T - r r» . 

i 95 Romm no Mad ol7. 

| -255 list ^1 I 0 10.i. 

j 416 Foil 42 All 79. 

33 Macl 93 KM 5 P L J 
M<> 

i 167 Pel 11 L \Y UO. 

j 177 Consi 11 I C 73 

I 1 )20 M \Y X 11 

I 423 Ref -12 All 193. 

j 173 Ref -t 7 Cal 111. 

j 429 Re; \2 All 195 

! 429 Ret IS A L J 807 

; 448 D ss 27 A I L T 94. 

! 483 Rel on 38 M L J 108. 

; 1 02 1M11 1 PLJ 11.' 

! 34 Mad 29 Kef 31 C L J 
471 

72 Anplied 45 Mad S4M 

97 D'st A) M L j 412, 

138 Foil 11 L }V 281. 

133 Foil 1020 Pat 28S. 

i 175 Hei 42 All 1M 

| 255 Ret 11 L IV Ml. * 

1 40 S Rei 11 L W 22. 

i 543 Ref 58 41 L J 467. 

1 35 Mad 1 Ret 2 Lab L J 82. 

1 1 Lab 8*18. 

! 35 Doubled 1020 M W X 

I - : - 

j 35 D’sappr :9 M L J 3 10. 

! —35 Foil 1820 M W X'77. 

1 —177 Doubted IPLT 84. 
j — —239 Foil 51 I C 88. 

i 5S2 Rel 58 U L J 123. 

• 607 Disi 51 I C So. 

! 636 Foil 42 All 45. 

| 642 Re: 47 Cal 446. 

I 042 Dist 55 I C 658. 

! 692 Dist 88 M L j 55. 

S 728 Flex 1 Lan 146. 

I 36 Mad 32 Foil Z‘J M L J 
I 431. 



CASES FOLLOWED OVERRULED, ETC, 


—32 Foil 43 Mad 3 3.'. ; 

—46 Over ruled 4 a Mad dSS 
-68 Ret 2 Lad L J 107 
-116 Foil 10-20 M W F 001 
-120 Foil 1420 M IV F .310. 
-275 Her 11 L VV 2o5 
-304 Fall 30 VI L f 5 ‘0 
-346 Mel 27 M L T 04 
-357 Uei 5 P L j 70 
-375 Ret i'>*20 M VV FPL 
-380 F st 7)3 I C 0-FL 
-426 D b: 7»7, 1 C 55 F 

— 544 For toll » F L [ *»‘U. 

— 553 l 1 oil F F 
-585 Full 11L W 7-i.l 

L f 05 • 43 Mad 744. 


■ 49 VI 


37 Mad 17 Evpl L''_o a* ^ ; 
F 217, j 

38 Foil 11 L VY 5o6 | 

X13 IF pi and loll F ; 29 A - 

Vv F 405 

119 Foil 7-7 I C 04; ; 

199 Rei 42 All 260). 

IPs IS A L J IDS. 

462 On er ruled 1 1 L VY 03 

462 Foil 11 L VV 242 

— —529 Rel ed on 7-3 M L J 
497*. 


38 Macl 6 Ret M L J 2 )2. 
—33 Foil 15*20 M Vv :N --'03 

33 D ss 3S M L J 3 12. 

45 Foil 43 Mad 32. 

86 Ret 11 L Vv 323 

160 Appr 13 Mad 7,04 

178 Ret 5 s M L J 141. 

203 Foil 1PLT 2oii. 

205 Diss 1 P L T 4:34. 

247 Foil 89 M L J 412. 

305 Ret 1 P L T 464, 

456 Ref 38 M L J 222. 

548 Foil 1 P 1FT 34. 

— 039 Full 1 P L T 200. 

684 Dist 11 L VV 108. 

705 Fall 7>4 I C 382. 

Appl *e d 11 L IV 0 02 

705 Not Foil d PL] 32S. 

705 Foil Till I C 012 

323 Rei 24 C WF 7FL 

1071 Foil 11 L IV 7,40. 

1076 Foil 1920 M IV F L 


39 Mad 341 Appr 34 M L J 
27 7, 

479 Ref 11 b \V 145. 

483 Dist « Mad 812 : 8!- 

M L J 2 IS. 

634 Foil : 29 M L ] 32!-. 

750 Appr 47 Cal 43S 

903 Ref and Cons' 11 L Vv 

340 . 

997 Foil 27 MLT 94. 


1010 Appr I92n M VV F 

344 

1029 Foil 34 T C FO. 

1045 D ; st :»7, I C l MVi 

1045 Rei 11 u, VV 122. 

1045 roll 2 Lab L \ 7,1 

1049 Rei -F C VV F 10'’4 

1085 Foil 47 Cal Mu. 

1085 Re. 4 2 All 2M. 


40 Mad 77 Re. 47 Cal J F>. 

110 Kcl HS VI L | 201. 

112 Applied 162U }d \\ F 

412. 

—212 D-st 58 VI L J L>s, 

— — 212 Foil 142u M IV F 843 

233 D'st 48 Mad 727, 30 

VI l. | 222. 

308 Re. ‘Os M L J 77. 

830 Foil Hs M L [ 3 ox 

630 Foil L Lah 2U 

672 Rei 1 Lab 173, 

709 Rei 3S M L J F’s. 

1420 Pat 17)8. 

793 Ret 24 C VV F 2 SS 

S24 D ; st 2 Lah L J 262. 

886 Risen 7, 1- I C 14 4 

1040 Pol 7)7 1C 47 ,u 

1083 Ref 7) FIJI 

l P L T* 193, 1420 Pat 102 

1122 Kvp d'st 1020 M VY 

X a 24. 43 Vlad 824. 


41 Mac! 115 Ref IS A L J 
6 44 

121 Foil 11 L W 3. 

124 Fol 1420 M VV F 

393. 

i 233 Ref 11 L W 227,. 

! — -256 Foil 11 L Vv 2S-V 

! 296 Rei 39 M L [ 0S5. 

I 323 Foil 1 Lah 104. 

! gg? Dist 57, 1 C 363. 

— —442 app IS A L J 7,05. 

4.69 over ruled 43 Mad 

St *5 :8 MLJ r,0.) 

473 Ret 1PLT230. 

533 Foil 1FLT 287. 

556D:st 11 L VV* 3, 

50X Ret V: dist 11 L VV 

500 . 

577 Ref 43 Mad 314. 

0X2 over Ruled 39 M L ] 

350. 

___6X2 d'ss 57, 1 C 752. 

—6X2 over ruled 48 Mad 
700 

_„629 Rei 11 L VV 513, 

650 Foil 55 1C 473). 

659 Ret 1 Lah 04. 

73X over ruled P Mad 

609: 38 MLJ 532. 

— —743 Rei 38 AI L J 15S. 


840 Foil 55 I CFO 

985 Full 1PLT 553. 

998 Rei 45 I A 247. 

4 a Mud 650 

998 Foil 55 1C A 

1012 Ret 4 a Vlad 104 

Foil 54 1 C 22. 

43 Mad 7 Foil M VI I, J PL 
— 41 Foil -'4 Rom 5 i. 

114 not I 'oil ^9 vi L J fu 

- — 185 Rot IP M L [ 77 

219 Foil 43 VI >12 89 M 

L f 218 

^ 239 Foil 55 1 C 770 

523 Fu'l 4’’. I A 72:47 

Cal 08- ; 

561 Foil 1 Lab Ml 

615 a par -to VL..1 «>1 1 24 

C VV F W . 

616 appr M L ] 1L 

654 Kcl L VI L J L 0 

631 Re: 11 L VV 7,2 b 

71 1 not a >pr i F L | 120 

t 761 Rei 14*20 VI VV F 114. 

! 43 Mad 107 Ref 11 LVV 244. 

1 146 Ret -2 All 28.1 

357 d s IS A L J o*26. 

MADRAS LAW 

j O XT it 1 A i— , 

2ILJ 24,4 foil '">7 I C MS. 

! 3 M L J 51 Icll V, Mad 722 : 

:pj ;u L J 

4MLJS9 Rei 11)20 M \V N 

* 

I jQO not loll 47, Mad SIX! : 

i 3bllL J 92. 

5 M L 3 218 not appr. 5t> I C 
j 07H. 

I7JILJ 115 loll 33 I C 7+5. 

; 277 d st 38 M D J los. 

| 281 Cons, »r, X 0 1-77. 

j il M L J 210* Foil .'4 I C 

1 146. 

— -210 loll ' , l 1 C 14*-. 

353 lo’-l 57 I C 2.72. 

12 M L J 385 diss 13 Mad 
853 : 38 U L ] 310. 

13 MC L J 65 Dist 3-5 I C IDS. 
233 loll I C 38. 

448 loll 31 1 C 200. 

14MLJ 209 d : st 1 Fai- lifl. 

16 US. I- J 291 loll J'j 1 C 07. 
479 appl aa I C 444, 
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CASES FOLLOWED OVERRULED, ETC. 


17 M L J 59 toll 56 I C 97. 

74 'si 55 I C 19>. 

149 over Ruled 53 M L J 

4-1*! 

— * — 495 d‘S*. 54 I C 4->l. 

■ 52S Gist 43 Mud 824. 

19 M L J 239 disc :D M L r 

149. 

304 Kci 14 A L J S3 3. 

20ILJ 439 toll 56 I C SI 

439 toil 57 1 C 252 

546 Rel M L J l" s ’ 

— • — -596 Cun 3i .i) I C / s, 

609 3 sen 5 I C -Cl 

21 M Ii J 21 Ass 5: I C 517 
— 240 toll 55 I C :N 

359 d *3 27 M L T *4. 

508 d st M L r 55. 

795 Ret 2 Lad L [ 2 U 

Sll D’st 55 I U 653. 

1156 Foil 55 I C .*77, 

22MLJ US Dst 55 IC 

3 so 

■ 284 Over ruled liCn M W 

X ly. 

364 D ; st 55 I C ii:s 

419 Kei 2 Lah L J 239. 

23 M LJ 219 Foil 1 Lah 
220 

321 Dist il I C 84 

479 Rel 38 M L j 222. 

437 Fef is A L j 9o5 

610 Xot loll 38 M L J 77. . 

667 D : st 55 I C 045. 

24 ML J 70 Dist 11 L W 
2.v> 

75 Ref 30 M L I 485. 

235 aopr 1020 M \V X 10 

488 Rei 38 M L [ 131 

538 Del 11 L V LS 6 . 


25 M Ii J 95 Foil 54 I C 131 

162 Rel 1920 M W X 198. 

258 anol 55 1 C 480 

297 Rel 3S M L T 222. 

380 Foil 54 I C 057. 

— -586 Not foil 43 Mad 476 

26 H Ii J 283 Not foil 11 L 
W 829 

528 Foil 1920 Pat 13. 

27 M I* J 80 Foil 55 I C 66 ; 
511. 

166 Foil 11 L IV 289. 

291 Ref 2 Lah L T 40. 

—605 Dist 38 M L J 62. 

656 Rel 30 M L J 77. 

overruled 43 Mad 588. 

665 Diss 30 91 L J 597. 

690 Foil 38 M L I 461. 

691 Foil 38 M L [ 4151. 


740 Foil 54 1 C 842 • 5a I C , 37 M L J 59 Foil 55 I C 444. 

612. , 5 9 Foil 1020 M W X 228. 

| —93 appr 54 I C 395. 

29ML J 558 Rel 38 M L J | 433 Foil 55 I C 97 7. 

lu.4 * 513 Foil 11 L W 11. 


721 Appr 39 M L J (&i 

30 ML J 193 Disc 5: I C 


MADRAS LAW 
TIMES 


415 Foil Hi M L ] 438 1 

M Mad sou * ilILT 210 Foil 54 I C 97. 

486 Cons dered 42 Vlad : 298 appl 55 I C 444. 


565 Over Ruled 41 M 700 i 2 M L T 1 D'St 55 I C 10 S. 

30 M L j 55..! 165 Foil 5o I C 07. 

611 Rei 11 L W 50. 

1 3 M L T 23 Dist 54 I C 451. 


31 M L J 26 Full .1020)1 


M V, X 4.-5. 

26 Foil 4.'- Mad 4 s 7. 

575 Dec ?>< M L J 77. 

32 M L J 13 Evpl 55 1 ( 

0 >i > 

54 D ss 40 Mad 1 

I 259 Ref 30 M L ] 174. 

1020 M \V X 568 

323 Diss 48 Mad 510. 

; — - 434 Kei 24 C W X 728. 

I 33 M L J 14 Espl 55 l t 
i 320. 


I4MLTS9 diss 56 I C o:»o 
[ — 473 Dist :5 I C 105 

6 ILT 6 Evpl and iollJRO. 
I C 51 i 

! 8 M L T 3 Foil 56 I C 81 : 57 
I C 252. 

89 Discu 51 I C 871 

141 Consi 53 I C 78. 

! 9 I L T 3 d st 55 I C 517. 

j 372 Full 11 L W 211 

1 421 Foil 55 1C;8. 


; -~144 Discu 541 C 154. 

; 320 Foil 55 I C 450, 

• 476 Dist 4 3 Mad 728. 

1 - — 693 Xot loll 56 I C 154. 

! 705 Diss 55 I C 752. 

, 750 Foil 11 L W 2:2. 

i 34 M L J 84- D ; st 55 I C 365. 

! 234 E\pl 1920 M \Y X 

143 


! 10 M L T 240 Overruled 
55 I C 660 

: 521 D'St 55 I C 380 

H1LT8 Foil 55 I C 377. 

' 157 Xot Foil 54 I C 012. 

; 169 D'St 55 I C 058. 

t 174 D'St 55 I C 458. 


| 291 Foil 56 I C 826. M21 L T 33S Dist 55 I C 

j 515 Foil 2 Lah L \ 242. j 84, 

, 5^0 Over ruled 56 1C' 


! 528 Foil 55 I C 450. 

j 590 Rei 38 M L J 1«»8. 

! 35 M L J 1 Foil 55 I C 9r>9. 

. 195 Foil 55 I C 770 

| 3S2 Rei 5 P L J 120 

' 422 Foil zz IC 234, 


| 36 M L J 29 Ref 38 M L 


1 13 M L T 19 D*st 35 I C 945. 
; 185 Foil 54 I C 131 

:i4!LT 574 Xot foil 56 I 
C 289 

15 I L T 338 Foil 48 Mad 
j 176. 

C 6 ILT 6 Foil 55 I C 66 . 

j 430 Dist 54 I C 451. 

j 489 Foil :4 I C 144. 


1 40 Foil *5 5 I C 3$. 

54 I C 591. 

! 68 Foil 55 I C 451. 

! -124 Fell 55 1 C 770. 

1 313 Ret 3S M L f 447, 

; 367 Rel 38 M L I 100. 

: 396 appl 1920 M\V N 

| 4 7s 

I 429 appl 55 1 C 434. 

i 511 D*st 55 I C 371. 

i -585 Foil 54 I C 22. 


i 17 M L T 15 Foil 43 Mad 1. 

! 583 Foil 1920 M W X 584. 

j 

! 18 M L T 542 Foil 54 I C 
; 144. 

j 549 D'St 55 I C 198 

! 19 M L T 193 Dist 55 I C 
; 371. 

I 390 diss 55 I C 752. 

I211L T 24 ExdI 56 I C 
! 976. 



CASES FOLLOWED OVERRULED. ETC. 


22M L T 76 Discu 54 I C 
15-5 

236 Full 55 I C 450. 

23 I L T 228 Foil 26 I C ! 
Kill. 

24ILT 22 Foil 55 I C -150. ' 

92 Foil 5 j J C 96!) * 

330 Foil 56 I C 934. 

25MLT 1 Foil 56 I C 391. 

19 Dist 55 1 C S 6. 

30 Foil 54 1 C 29. 

121 Foil 55 I C 770. 

26 M L T 46 Appr 56 I C395. 

27 M L T 47 Dist55 IC 3M. 


LAW WSSZLY. 


1LW8 Kef 11 L W 557. 
251 Over ruled 11 LW 

to 

882 D'st 54 I C 451. 

1050 Foil 55 I C 06 . 

2 L W 433 Kef 11 L W 537. 

650 Ret 11 L W 311 

1208 Kef 11 L W 285. 

3 L W 259 Dist 55 I C 371. 

273 Ker 11 L W 523. 

317 Foil 54 I C 146. 


5 L W 132 Expl 56 I C 670. 

259 Foil Hi* 31 L J 5!)(> 

34:1 Kel 38 M L j 55. 

374 Ket and Dist 11 L W 

5‘J6. 


6 L W 114 Doub 55 I C 38<). 
340 Djscu 54 I C 151 

• 417 Rei 38 M L [ 55. 

■ 445 Kef 11 L AY id 5 

464 Foil :2I C 450 

540 Dist 1920 M AY X 568 j 

640 Kef 3!) M L J 17 4* 

687 Kef 43 Mad 747. 

722 Dist 1920 M W N 

56S, 

750 Diss 25 I C 752. 

762 Dist 55 1 C 363. 

7 L W 33 Kef 1 1 L W 394. 

218 Foil 11 L W 55 

“323 Foil 56 I l, 826. 
“330 App 1920 M W X 248. 

376 Rei 11 L AV 51L 

610 Foil 1920 M W X 590. 

8LW28 Foil 55 I C 450. 

109 Kel 11 L W 513. 

461 Poll 55 X C 722. 

530 Expl 11 L AV 55. 


9 L W 5 D.si 55 I C ,F . 

19 Kel i ! L W 2J i 

126 Full 54 t C 29 

243 Foil :6 I C ;*»: 

289 toil :: I C 770. 

i 311 Foil 55 I C 444 

| 335 Foil 55 I C -J.il. 

j 476 Foil 3i» M L J 472. 

51S Foil 55 1 C 244. 

i 550 Foil 55 I C 1)90. 

598 Appr 56 I C 3 d 5 

10 L W 67 Fef 48 Mad 747. 

105 Expl U LW U. 

143 Appl 55 IC 456. 

204 Foil 11 L AY 55. 

339 Dist 55 I C H71 

362 (PC) Kef 11 L AY 232 

410 Dist 11 L AY 50 

474 Foil 55 I C 1)77 

11 L W 34 Foil 11 L \V 600 
63 Ket 11 L W 232. 

MADRAS WEEKLY 
iSTOTES. 

(1910) I W I 351 Discu 
54 I C 371. 

432 Foil 56 I C 81 ; 57 1 C 

252. 

! 466 Consi 55 I C 78. 

• 755 Dist 55 I C 517. 

1911 (1) MW U 223 Foil 53 
I I C 38 

385 Kef 1020 M W X 114. 

(1911) (2) M W N 342 over 
ruled d8 M L J 230. 

356 Ket 1 P L T 640. 

529 Dist 55 I C 380. . 

(1912) M W K 22 Foil 55 I 
C 377. 

24 Dist 55 1 C 65 S. 

198 Not foil 56 I C 612. 

353 Dist 55 I C 65X 

935 Dist 55 1 C 86 

1188 Not Foil, 55 I C 877. j 

(1913) M W N 157 Foil 54 
I C 131. 

529 Foil 11 L W 18. 

800 Foil 56 I C 057. 

1914 M WF 228 Expl 1020 
M AV n 394. 

346 Foil 56 1 C 289. 

376 Rk 11 LW 537. 

462 Expl 1020 M YV X 487 

. loll 55 I C 68. 

771 Rei 47 cal 418. 

846 Foil 1920 M W N 261. 

931 Foil 58 I C 457. 

(1915) IW I 45 foil 5 s I 
C 332 16 I C 612. 

150 Ref II L \V 390. 

290 Appr 47 Cal 524. 


is 


522 Foil 142o, M W X 75. 

614 Foil 1420 M W X 15. 

643 Diss 11 L W ^2. 

1050 Dist 22 I C 198. 

<1916! 1 M W N 93 Ref 

1 1920 M AY X 77. 

i 258 D)st 52 I C 371, 

(1918>2 MW IT 186 Appr 

39 M L J oSJ. ' 

, (1917) IWI44 Expl 56 X 
C 0:7 i. 

■ • 327 Foil 48 M 476 : 56 I 

; C 286 

i 419 Doub 55 X C 6 SO. 

i 536 D’scu 24 I C 154. 

I —809 Foil 55 I C 450 
j 872 D.st 55 I C 368. 

' (1918) M W N 188 Foil 
1920 M AY N 15 

! 327 D'st 1920 Ai AY X 276. 

446 Fo 1 56 I C 826. 

448 Foil 55 I C 450. 

578 Foil 55 IC 960. 

682 Foil 55 I C 770. 

751 Foil 55 1 C 722, 

— — 788 Over ruled 56 I C 057. 
— —853 Dist 55 I C 86 . 

859 Foil 54 I C 22. 

922 Applied 1920 M \V N 

467. 

(1919) M W FT 91 Foil 55 I 
C 234. 

120 Foil 55 I C 770, 

248 Foil 55 I C 444. 

310 Appl 55 1 C 436. 

313 Dist 55 I C 371. 

355 Appr 56 I C 395. 

463 Foil 54 T C 22, 

687 Foil 55 IC 977 

821 adopted 1929 M W X 

631. 

(1920) M W N 66 applied 
1920 M AV X 431. 

MADRAS HIGH 
COURT REPORTS. 

3 M H C R 50 at 55 Foil 54 
I C 146. 

384 appr 1 Lali 248. 

5 M H C R 174 Kef 5 P L 1 

147. 

6 M H C R 120 Kef 47 

Cal 154. 

8 M H C R 6 Kef and foil 
IS A L f 503 : 1320 M AV 
X 529. 

MOORE’S IHDIA3& 

- APPEALS- 
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CASES FOLLOWED OVERRULED, ETC. 


4 M I A 392 V.c-: ! L;.'n i 

5MIA 372 Foli \1 Ail -W* 

61 I A 134 Kef 1:‘2" Fat 

234 Aroi'ccl 1 P I, T :<»i\ 

287 Kef 11 L W 250. 

393 Kef 42 All 55 9 : Idl’d 

Pat 211 • 1 I’ L T 585 ■ 
Comm I I 5 L T 209 

71 I A 169 Kef 24 C 
AV X 57 

263 Kef I Lab sO 

811 A 379 Reded 2 Lab 
L 1 21 o 

— 393 Foil 1 P L T 1 36 
— — 529 Ret *2 Lab L J 13 

10 MIA 165 Kef 24 C AV 
X 67. 

—429 d ; s: 1 Lab 174. 

11 M I A 435 Kef -17 Cal 

2 SO. 

12 M I A 41 Ro» 17 Cal S\ 

* 81 Ref 31 C L } 62 

244 Foil 43 Mad M:» 

286 Foil IL2D Fat 30. 

379 Ret 43 Mad 650. 

13 M I A 160 Kef 1-20 Par' 

232 i 

248 Foil 24 C AV X >74 . 

270 Foil 1020 M AY X 632. 

• 404 Foil 66 I C f.oo. 

467 Comm 1 P L T l'B • 

toll IP IT 223 : J 020 I* 
246 Kef 21 C AV X SOIL 
579 Ref 1020 M AY X 263. 


LAW REPORTS 
INDIAN APPEALS. 

1 I A 106 Ref 4 2 All 606 : 6 
V LJ 466 Dis 11 L AY I<>5. 

157 Ref 1 Tv ab IY9 

170 Ref 5 P M 5n0 

282 Kef 24 C AV X 173. 

* 320 Foil 66 I C 221. 

LEI A Sup 212 Ref 21 C 
AY N 223. 


3 I A 154 Ref 24 C AY X 67. 
191 Ref 1020 M AY X 386. 


4 I A 1 Ref 1920 M AY X 2S5. 


5 I A 87 Foil 67 I C 262. 
=1 16 Ref 18 A L j A >6, 


G I A 15 Fell 6 7 I 6 262. 

7 I A 83 Ret 24 C AY X m. 

8 I A 128 Robed *.n - 1 Horn 

227 Kci 1620 Pat IbA 

9 I A 197 L>.bt 6 ' I C 8 6.6 

10 I A 2C Kef 13 Mad 264 
SO Re: 24 C AY X 219 Poll 

22 Bom L K 467 

11 PA 7 Conoid 66 I C 977 
237 Foil 6 I C 848 

12 I A 23 II^ 6; I C 936 

14 I A 154 List 2 Lab L J 
61 

15 I A 51 Foil 24 c AY 
X N67. 

81 Ref U C AY X 146. 

123 roll 1 P L T 669 

156 Ref 24 C AY X 9*69. 


17 I A 20 D : st 66 ICPnO. 

40 Kef 24 C AY X 809 

122 Foil 22 Bom L K 7. 

134 Rel 38 M L I U9 

201 Dist H8 M L J 119 22. 

Bom L K 663 . IS A L J 


18 I A 6 Kef .1 P L T 4(C. 
121 roll 68 M L J3.50 

19 I A SO Foil 22 Bom 
L R 94 

48 Net 24 C AY X 1067. 

90 Poll *->■• I C 434. 

166 Arml ed 64 I C 2ft* J. 

228 Rel 2. C AV X 3067 


: 22 I A 12 Ref 24 C AY X 
8 . 60 - 

76 Ref 24 C. AY X R. 

23 I A 106 Relied on 44 Bom 

192. 

24 I A 196 Foil 56 I C 746. 

25 I A 1 Ref 48 Mad 146 

26 I A 101 Foil 21 C AV 
X 177. 

27 I A 2X6 Ref 24 C AV X 
723 1920 Pat 91. 

i 2S I A 15 Ref 24 C AV 
X IX 

I 208 D : st 56 I C 462. 

! 257 Ref 6 P L J 43U. 


29 I A 76 Foil 55 I C 871. 
17S Foil 24 C AV X S57 

: 30 I A 44 Ref 24 C AY N 809. 

! 44 Rel 24 C AV X 639; 813. 

: 234 Ref 24 C AY X 57. 

; 32 I A 86 Ref 24 C AA'X 18. 

j 133 Ret 47 Cal 88. 

: 128 Foil 56 1 C 97. 

! 34 1 A 26 Ref 1920 M AA’ N 385. 

: 41 Dist 55 I C 198. 

1 107 Kef 2 1 C AV X 57. 

; —126 IFst 54 I C 387. 

37 I A 93 Foil 56 I C 81. 

; 110 Consi 55 I C 73. 

; — ■ — 124 Discu 54 I C 871. 

39 I A 1 Foil 55 I C 877. 

| 2 IS Dist 55 1 C 86. 

; 41 I A 110 Foil 55 I C 46 511. 
5 142 Foli 2 Lab L J 466. 

42 I A 22 Dist 88 M L J 717. 

64 Rel 5 P L J 521. 

103 Ref 11 L AV 28 

j 110 Ref 21 C W N S60. 

i 43 I A 56 4:' Dist 55 I C 371. 

I 73 Ref 45 Mad 253 : 24 C 

W N 249. 

! 127 Ref 24 C W N 1190. 

j 

! 44 I A 126 Ref 44 Bom 841. 

! 137 Ret 43 Mad 146. 

i 163 Boll 1 PLTL 

1 166 Rel 24 C AV N 440 ; 

! 809 

! 166 Discussed 18 A L J 

j 1 54 I C 154. 

! 45 I A 1 Kef 43 M 253 24 C 
j AV X 249. 

| 73 Foil 55 i C 254. 

118 Ref 18 ALJ 877. 

130 Foil 42 All 304 3S M 

L f 419 

1 148 Ref 24 C AV X 226. 

! 148 Foil 81 C L J 91. 

! 209 Foil 54 T C 22. 

! 209 Foil 24 C AV X 129. 

265 Foil 39 MLJ 70. 

265 Foil 50 I C 891. 

265 Foil IS A L J 001. 


! 46 I A 1 Foil 44 Bom 352. 

I 72 Ref 39 M L J 161, 

j -97 Dist 55 1 C 371, 

| 145 Foil 1 P L T 6 

j 151 D : st 39 MLJ 203. 

156 Ref 24 C W X 57. 

176 Ref 24 C AV N 650. 

240 Foil 43 Mad 688. 

240 Ref 39 M L J 77, 



CASES FOLLOWED OVERRULED, ETC. 


WEEKLY REPORTER. 


I W R 55 Ref IS ALT 

905. 

3 W R 154 Foil 1 P L T 54. 

5 W R 189 Ref 2 Lah LJ 

590 

6 W R Cr 82 Foil 1 P L T 

2P2. 

X47 Ref IS A L ] 905. 

222 Cited with approval 2 

Lah L ] 499. 

7 W R 51 Ref 47 Cal 354. 
218 Foil 47 Cal 337. 

8 W R 128 Ref 47 Cal 354. 
207 Ref 5 P L J 321. 

9 W R 1 Ref 5 P L J 147. 

61 Ref 5 P L J 147. 

65 Ref 24 C W N 369. 

312 Foil 1920 Pat 245. 

344 Ret 24 C W N 685. 

579 Ref 24 C W N 685. 

13 Cr Ref 1920 Pat 253, 

10 W R 32 Ref 1 Lah 173. 

II W R Cr 53 Foil and dist 
31 C L J 122. 

12 W R 1 Ref 1920 Pat 289. 

38 Rei 1 P L T 235. 

354 Ref 1 P L T 235. 

413 Dist 24 C W N 874 

Ret 5 P L J 563. 

49Q Relied on 2 Lah L J 1 

14 W R 124 Dist 1 Lah 206 

15 W R 212 Foil 1920 M W 

N 209. 

——461 Foil 1920 Pat 245 

560 Ref 47 Cal 337. 

16 Cr Ref. 5 P L J 430, 

10 W R 207 Dist 1920 Pat 
181. 

17 W R 131 Dist 1920 Pat 
289. 

416 Ref 1 P LT 474. 

475 Ref 5 P L J 147. 

710 Ref 5 P L] 563. 

18 W R 113 Ref 5 P L J 1. 
160 Ref 5 P L J 521. 

19 W R 57 Foil 5 PLJ 430. 

141. Ref 24CWN 369. 

—186 Ref 5 P L J 39. 
—.218 Ref 1 P L J 235. 

$50 W R 150 Cons 24 C W N 
- ' 599. 

——172 Ref 1920 Pat 521 

c 


r; 


374 Foil 1920 Pat : J .«i 

20 W E 37 Or P.ef 42 A! 
345. 

21 W R 48 appr 5 P L ] 4iQ. 

59 Foil 1PLT 127. 

252 Ref 47 Cal 337. 

435 Ref 42 All 39. 

21 W R Cr 49 Ref 1 P L T 
241. 

22 W R 35 Ref 1 Lah 260. 

08 Ref 31 C L J 447. 

97 Rel 54 I C 6. 

302 Cited with approval 

2 Lah L J 499. 


23 W R 70 Ref 54 T C G. 

24 W R 55 Ref 24 C W N 
119. 

24 W R Cr 55 Foil 31 C L J 

20 

97 Foil 2 Lah L J 463 

317 Foil 1920 Pat 245. 

Ref 1PLT 229. 

470 Foil 5 P L J 79. 

26 W R 502 Foil 47 Cal 418. 


IILDIA3T CASES 


! 8 I C 512 Dist 55 I C 517. 

I - — 677 Dist 42 All 125. 

: 825 Biss 1920 Pat 114. 

| 1043 Foil 56 I C 918 

| 1196 Ref 1 Lah 206. 

I 9 I C 243 Ref 2 Lah L J 689. 

i 264 Ref 12 Ail 195. 

| 3S1 D : st 55 I C 406. 

j 417 Foil 2 Lah L J 701. 

| 607 Ref 1920 Pat 271. 

| 614 Ref 2 Lah L J 60. 

! 101 C 110 Ref 2 Lah L J 60. 

| 114 Appr 5 PL T 267. 

I 156 Diss 1 P L T 349 Ref 

1 P L T 349. 

346 Relied upon 1 P L T 

292 

543 Foil 5(5 I C 129. 

660 Foil 55 I C 38, 

705 Foil 1 Lah 339. 


11IC 132 Foil 57 I C 91. 

198 Foil 1 Lah 234. 

321 Foil 54 I C 436. 

339 Ref 11 L W 484. 

—433 Appr 42 All 336: IS A 
LT 287. 

562 Over ruled 1 Lah 187. 

712 Foil 2 Lah L J 555. f 

865 D’st 55 1 C 658, 

907 Foil 57 I C 252. 

— -1007 Consi 55 I C 345. 


2 X C 237 Foil 56 I C 

328. 

681 aoor 5 P L J 430 

3 I C 19 Relied on 2 Lah L J 

107 1 Lah 357. 

271 Ref 1 Lah 20G. 

387 Dist 55 1 C 105. 


12 I C 37 Dist 1 Lah 357 

130 Oveuruied 55 I C 666. 

378 Ref 2 Lah L J 107. 

549 D>sf 55 1 C 363. 

858 Ref 5 P L J 521, 

1007 Dis f 55 I C 380. 


4 I C 59 Relied on 2 Lah L J 

387 

141 Foil 57 I C 52. 

144 D ; st 55 I C 698 

243 Diss 55 I C 517. 

542 Foil 56 I C 940. 

5 I C 408 Consi 55 I C 

345. 


13 I C 33 Foil 55 I C 3/7. 

182 Foil 57 I C 259. 

185 Foil 55 I C 517. 

318 Foil 57 I C 15. 

414 D : st 1 Lah 27. 

495 Ref 2 Lah L J 698: 55 

I C 698. 

653 Not foil 56 I C 612. 

900 Not foil 56 I C 612. 


484 Dist 54 i C 318 

748 Foil 57 I C 252. 

842 Ref 1 Lah 69. 

909 Ref 1 Lah 77. 

041 Foil 5 P L J 455. 

0 X C 72 Foil 57 I C 252. 

181 Foil 55 TC 1007. 

248 Foil 1 Lah 295, 

272 Foil 56 I C 81. 

988 Consi 55 I C 78. 

7 I C 196 Discu 54 I C 371. 
715 Foil 541 C 453. 


14 I C 175 Foil 2 Lah L J 
242. 

270 Foil 1 Lah 352. 

321 Foil 54 I C 436. 

447 Diss 55 I C G46, 

1006 Ref 1920 Pat 75, 

15 I C 156 Dist 55 I C 380. 

206 Dist 55 I C 658. 

537 Foil 47 Cal 337. 

554 Foil 55 I C 444. 

611 Ref 1 Lah 27. 

719 Foil 1 P L T 471. 

933 Foil 56 1 C 129. 



CASES FOLLOWED, OVERRULED, ETC. 


16 I € 33 Ref 12 All 103. ! 

201 Foil 1220 M W N 599. j 

250 Dis: 5 c I C SO. j 

— — 887 Reded on 2 Lah L J J 

991 Fell 25 1 C 3\ | 

17 I 0 198 Foil ii\ I C 129. j 

497 Rot foil 55 I C :rr i 

344: Re: 12 All 125. 

762 DA* 55 I C 94c. 

IS I C 17 Foil 54 I C 131 

37 Foil 57 I C 259. 

____2_30 Ref 19 A L J 7 19 
„_ 3 _ 4 X Ret 1 Lab 144, I 

195 D’s: 1 Lah 317 

211 D st 1 La i 2(b 

215 Foil 2 Lah LJ 343. 

625 Rot Fell 54 I C 114, 

701 Foil 54 I C 469, 

746 Foil 56 I C 469. 

19 I C 872 Ref 5PLJ T9. 

20 I C 2 Foil 57 I C ISO. 

295 Dist 55 I C 520 

325 F> : st 56 1 C 530 

351 Ref 1 Lah 100. 

-369 Ref 1 Lah 5/. 

—451 Foil 26 I C 913. 

839 Ref 1 Lah 

901 Foil 43 M 730: 39 M 

L J 345. 

21 I C 249 Ref 2 Lah L J 
701. 

319 Foil 56 I C 057. 

"639 Fot Foil 56 I C 289 

848 Ref & dist 11 L W 

506. 

— • — 951 Foil 56 I C 927. 


22 I C 132 

604 Ref 

709 d : ss 

742 Foil 

756 Foil 

850 Ret 

899 Ref 

912 Diss 

912 Ref 

943 Ref 


Ref 1 Lah 103 
1 PLT 27, 

1 P L T 119. 

56 I C 850. 

57 X C 663. 
1920 Pat 271. 
1 Lah 187 

s 1 P L T 325. 
1920 Pat 266 
1 P L T 27. 


23 I C 345 Re; 1920 Pat 235 

429 54 I C 3 IS. 

530 Foil 56 I 0 2S9. 

637 Foil 55 X C 66; 311. 

743 DAs 5 P L ] 267. 

735 Ref 2 Lah L J 70L 

24 I G 707 Ref 1920 Pat 235, 
850 List 55 I C 19. 

25 I C 84 Foil 1 Lah 295. 

-185 Foil 2 Lah L J 463. 

— —502 List 55 I C 720. 

549 Foil 57 I C *259. 


680 Dist *2 Lah L J 583. ; 

— — 884 Foil 5 P L J 7<\ j 
977 Ref 1 PL T 349. j 

28 I C 63 Dist 54 I C 451. i 
— — 158 Ref 1 P L T 79. 

384 Foil 56 I C 95 j . I 

393 Foil 54 I C 146. j 

g7X Foil 57 I C d7S. 

9 SO Foil 55 1 C 6)15. ^ I 

27 I C 56 Reded on 2 Lah L j 
I 287. ^ j 

143 Foil 1 P L T 44u. j 

——27 6 Foil 2 Lah L J 639: 1 - 
Lah 173. I 

323 Foil 56 I C 612. 1 

330 Rot Foil 38 M L ] j 

467: 56 1 C 530. j 

537 Dist 54 X C 335 | 

j 554 Foil 1 P LT 101, : 

j 28 I C 245 Dist 55 X C 520 

j 446 Consi 54 I C 382. 

j 507 Ref 1 Lah 146 j 

J 623 Dist 56 I C 313. | 

29 I C 468 Ref 1 P L T 203. | 

409 poll 1 Lah 220. 

747 Ref 11L W 537. 

! 30 I C 1000 Foil 56 1 C 861 

1 31 I C 196 Foil 57 X C 195. 

236 Ret 2 Lah L J 457. 

365 Foil 5 P L J 430. 

381 Foil 5 Pat L J 267: 

1920 Pat 224 

444 Dist 1 Lah 57 

803 Foil 54 X C 146. 

32 I C 35 D'St 57 I C 269. 

■ 328 Dist 55 I C 198 

380 D’St 56 1C 313 

403 Fist 55 I C 371. 

497 Ret : Lah L J 107 

497 Dist 1 Lah 357. 

—731 Ref 1 Lah 77 
833 Foil 5 P L J 430. 

33 I C 205 Foil 57 1 C 637. 
—443 Rei 1 Lah 187 
823 D’st 55 I C 685 

5 34 IC 10 Dist 55 1 C 371. 

126 D st 54 I G 387. 

171 Foil 2 Lah L L J 583. 

209 Foil 55 I C 739. 

* 244 Foil 55 1 C 4^0. 

542 Foil 56 I C 595. 

665 Ref 5 P L j 47. 

>, 686 Ref 1 Lah 173. 

707 Foil 1 P L T 277. 

__ 77 g Fiss 55 I C 752. 

932 Dist 56 I C 489. 

35 I C 292 Foil 55 X C 55. 
s — — -294 Dist 55 I C 30. 


577 poll 5 P L J 371. 

718 Dist 1 Lah 317. 

—875 Reded on 2 Lah L ] 
68 . 

36 I G 57 Foil 56 I C 291. 

125 Ref 2 Lah L J 597. 

__ 3 qq poll 56 I C 811. 

37 I C 644 Ref 1 Lai-i 22. 

— • — 836 Exol 56 I C 976. 

847 Dist 54 I C 396. 

| 38 I C 33 Dist 55 I C 363. 

1 53 Rot Foil 55 I C 4 14. 

j 244 Foil 43 Mad 308. 

1 -387 Foil 55 I C 210. 

j 823 Foil 1920 Pat 52. 

| 980 D*st 55 I C 198. 

j 39 I G 280 Expl 55 I C 320. 

707 Ref 1 P L T 277. 

753 Foil 55 X C 19. 

| 861 Foil 1920 Pat 13. 

j 40 I C 345 Relied on 2 Lah 
I LT 242. 

393 diss 1920 Pat 235. 

I _655 Foil 1920 M WN 599 

098 Foil 1 P L T 115. 

709 Foub 55 I C 380. 

820 Foil 56 I C 289. 

891 Diss 1920 Pat 302. 

41 I G 98 Discu 54 X C 154. 
730 Foil 57 X C 259 

: 905 Foil 39 M L J 412. 

— -1007 Ref 1 P L T 331 . 

42 I C 37 Ref 1 Lah 109. 

176 Foil 5 P LJ 430. 

943 Foil 1 P L T 441. 

—670 Foil 1 P L T 535. 

-675 R e£ 1 Lah 

— —845 Relied on 2 Lah L J 68 . 
493 Hot foil 55 I C 154. 

43 I C 31 Foil 55 I C 450. 
——187 Dist 55 X C 363. 

210 Anpr 1 Lah 241. 

404 Foil 1 P L T 318. 

051 Diss 55 X C 752. 

740 Roll 2 Lah L J 689. 

—740 Foil 55 X C 698. 

44 I C 5 Ref 1 Lah 92. 
s. ...—28 Foil 55 XC 990. 

41 Not Adpfo 54 I C 473. 

216 Foil'll L W 174. 

216 Foil 43 Mad 396 38 M 

L J 92. 

216 Foil 55 I C 5X7. 

290 Foil 56 1 C 826. 

398 Ref 1 Lab 224. 

605 Ref 1 P L T 53c, 

837 D ; st 56 1 C 595. 

844 Foil 56 I C 454, 
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CASES FOLLOWED OVERRULED, ETC. 


45 I C 189 Ref 5 P L ] 17. 

290 Ret 42 All 174. 

383 Ref 2 Lab L J m 

783 Foil 55 I C 450. 

798 Foil 55 I C 969. 

867 Foil 55 I C 45(». 

948 Foil 2 Lab L J 510. 


46 10 815 Ret and Dist 11 
L W 590. 

— — 349 Over ruled 50 I C 957. 


47 I C 18 Foil 2 Lab L J 366 
™_277 Foil 1020 M W N 398 

277 Foil 45 Mad 450. 

513 Foil 55 I L 234 

563 D : st 50 I C 595. 

608 Foil 15 I C 770. 

626 Relied upon IP Ll 

192 

963 D’st 1 Lah 173. 

48 I C 78 Not foil 56 I C 612 f 


' 105 Ref 1920 Pat 235. 

! 200 Dist 55 I C 511. 

, 418 Foil 26 I C 454. 

682 Ref 1 P L T 349. 

i 689 Foil 54 I C 22. 

• 706 Foil 55 1 C 38 : 5o 

; C 391. 

1 -706 Foil 56 I C 391. 

; —765 Foil 5PLJ 70, 

| 916 Foil 2 La ii L J 419. 

i 49 I C 1 Foil 55 X C 431. 

i -SO Hist 54 I C 359 

! * — • — 138 Dist 55 1 C 520. 

j 231 Not toll 56 I C 162. 

i ——278 Dist 55 I C 86. 

i 283 Ref 18 A L J 449. 

| 673 Foil 55 I C 770. 

— — 919 Relied upon 1 PL 
349 Dis 1 P L T 346 

50 I C 31 Dist 1PLT31 
134 Diss 1920 Pat 250. 


—162 Ref 1920 Pat 205. 

1 P L T 331. 

—216 Appl 55 I C 436. 

327 Foil 55 I C 444. 

457 Dist 55 I C 371. 

I . 959 Diss 11 L \V 106. 

! 51 I C 111 Appr 56 I C 395. 

331 Foil 55 I 0 739 

485 Foil i?LT 73. 

: 465 P'stlPLT 349. 

i 588 Foil 2 Lah L J 255. 

622 Foil 2 Lah L J 310. 

| 9S5 Foil 2 Lah L ] 549. 

521 C 75 Foil 56 I C 291. 

1 152 Rei 2 Lah L J 4S1. 

—337 Foil 2 Lah L J 261. 

512 Ref 1 P L T 544. 

F 021 Foil 55 I C 529, 

53 I 0 926 Foil 55 I C 977. 

55 I C 425 Foil 57 I C 302. 


Addenda Et. Corrigenda. 

Col 531 Read. Baldeo v. Kanhaiya Lai. 12 L. \V, 408. 

„ ‘ m Read. 48 Mad. 715 : 3S M. X. J. 461 ; U L. W. 582 : (1920) M. W. N. 335 

57 I. C. 424. 

867. Read. 43 Mad. 405 s 38 M. L J. SSI : (1920) M. W. N. 205 : 55 I. C. 86. 




THE 


‘YEARLY DIGEST” 


I— Indian Decisions. 


ABADI. 

ABADX — Co-Vi arers fee also Landlord 
ksd Tfwnt 

. Co-s/wr ■ rs — Appropriation of -site — 

In junction -Dilay — Special damage 

No ind‘Y : dual propre.or can aopro crave to 
himselt a port’ in of the common land and use 
it in such a way as to affect the ngh;s Oi all the 
c 3-sharers at the fme of partition To restrain 
a co-shtrer from aopropr ating a portion of 
the common lend, it s no. necessary to gwe 
proof o L snec al damage, but the su t must be 
brought w thout delay and before the defendant 
has erected substant ; al bu ldings on C'e land 
f Abdul Raoof, J ) Manji v G -iulam Maho- 
med. ‘ 1 Lah. 249 : 57 I. C. 207. 

Village common land whether 1 able 

to partit on— Custom See ( 191 ' *)Dg Col 1 
Mihomed K i\n v. Fa/ vi. Pad 

55 I. C. 14. 

ABATEME 3T — C ause of act 1 on — Suit tor 
damages for bre ch oi contract of mn.-rage - 
Abatemen. of smt on death o. nlfl SVr 

Damages 22 Bom. L, R. 143. 

ACCOMPLICE -Who is— Knowledge of 
exact crime *f necessary. Sec (i9L9) D g. 
Col 3. Svryk Kanta Bhattich.wyya v. 
Emperor 31 C. L. J. 30 : 

58 I. C. 674. 

ACCOU NTS — Mode oi faring -Redemp- 
tion — -De.vhan AgricultnrVs' Relief Act, S 3 
mortgage See Dekhan Agriculturists 
Relief Act, S 33 22 Bom. L. R. 1299. 

Non- production of — Su t for aecoun.s 

— Effect of non- production. See Accounts, 
Suit 24 0. W. iV. 922. 


I ACCOU A TS. 

'Settled — Re-open in g of — Fraud — * 

Serious* error 

Acc urn's be' i led 1 er.veen partes may be 
re ooened on the ground oi substantial error or 
fraud W Iliamsun v Barbour, L R , 9 Ch D 
otD ; Z M I A. o79, foil iMcars, C J and 
Baaerji, J ) Ba \gwan B\ksh Singh v Joshi 
Damjdarji 4 2 All. 230 : 

18 A. L. J. 100. 

Settled — Re-opening of 

A settled account cannot be reooened except 
on s-ec : f'c allegations of fraud or rrrstake 
(Le Rosstpnol, J j Rutiakishen v. Tirath 

Bam 1 Lah. L. J. 220. 

Smt f or —Commissioner— Court — 

Poz*.' rs of 

The ques ions as to whether settled accounts 
are not tn he disturbed and whether accounts 
included in another suit by pla'ntdf a^e not to 
he in dueled m ? su’t for accounts are legal 
questions wYch must u e decided by the Court 
and not bv the Comrrr ssionet 
{Lc Rossi guo( J ) Ruvia Kishe.n r Tikath 
Ram 1 Lah. L. J. 220. 

S « it for —Dismissal of deft and 

Si' insure of paper -> — Effect of 

In a suit ior accounts the defendant's plea 
.hat lie was preparing the account when he was 
d’sm sse 1 and a supexior officer took possession 
of all the papers without gning h m any receipt 
for the same, was proved Held’— that it was 
ni possible ior the defendant to render an 
account without the plaintiffs' producing the 
papers that were with them. {Richardson and 
Ska ms ut Huda, JJ.) j a tin DR a Nath Dutta 
r Su. es i Ch\ni> >a Roy Chowb.hu ay. 

24 C. W. Iff, 922. 


'Settled— Re-opening of — Error, when 

a ground 

A settled account cannot he re-opened with- 
out specifically chargng at least one defm te 
and important error and supporr'ng that error 
With evidence confirming it. 

15 C. P. L. R. 61, Parkinson c Hanbury 
(1378) 9 Ch D. 539 ; rebed uoon. (Drake — 
Brockman and Findlay , A.J. C ) Padamraj v, 
Gopikisan. 56 I. C, 129. 


Suit for — Withholding of accounts 

3 by plff — Los s' of account books not proved. 

A plauitiff who has the accounts with him 
cannot ask a Court to lake accounts whilst he 
i withholds the ev’ deuce in his power 13 C W. 
; N 6 og fr >11 The loss of the account books not 
j having been proved secondary evidence of their 
| contents ; s not admVVble. (Shadi Lai and 
Dundas, JJf Thakur Das v Janardhan. 

S 1 Lah* L. J* 242 : 56 L 0* 940. 
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administrate: 


ADVERSE POSSESSION. 


ADMI VIST RATIO J-Sgf 6v heir of ; 

deceas'd ’laho*neaan--Ma: itariahiLiy thcagh ' 
no suit foe partitzo - ' .*» brought —hi ah dole, .m ! 
Law — Practice i 

:a :e let e/s o. uGrnini&ma,, or to the estate r n a | 
deceased Madumedan ^ j 

A oe^stM wee h ,s uteres: it :t e esia e le . 
by a, decease! imi Jorneiiti - en oiled .o as.' 
the Co Jr. to cess a mCin a .a- decree mr i ’e . 
adtn n str it. m : to 1 oaac #h i e ’:a ova ! 
exactly vma : c 'nm-s s \ Me s ’’ 1 a cue a .u 
file a su.- io ‘ feto i -a - J a id J 

Heaton, Jo Eslf’-.li Aliphu v Amw r.m 

Hc^nx ! 

22 Bom. In R> 1117. 

ADMIMXSTRATOR GSISRAL’S ' 
ACT (III of 1913/ 3. 11—1 Pphcahiiity 
of — ’Sitce j sn c '/ h,ea :: g of 

Toe adni'ss'ou hv d.e a ; r 1 coat I icl -here i s 
a va! d whi d ,es a. a arc cm. h m Iran tak r.y 
recourse to S Hoi rhe Admui'^tra. or Mine- 
ral *s Act, 

The word *' e amY-m u ” ?m-’-c i 1 should 
not be real as mem :ue->woe cummun 
on! a (Ra nko:, J.\ IS T s 7 1 - * 1 v r nr 

P WPRlTl II TEE TEE 

24 C. W. IT. 326 56 I C 431. 

ADVASTCB3IB MT^Pt^cno mn—Euro 
Deans dom oiled m _ r b a It IrA'c. --Engl Bi rule 
applicable Sou TrU'-v.- kc v, a-? V L and o3 

39 M. Ti. J. 296. 

ADVERBS POSSESSION— b' • Hsa 

Limit \ n >s ho r A or- 3 M ?nd . - . 

>Acqu; sition of i< t’c ~1 ynsea,, 00 of 

true ozone? -Tim- if >f >ps 

Ii mm true owner -h h 0 i y th; moorum ty 
to acquaint h.mseh war: .di die me.- and law 
and not be mg led am 1 * error m- .he . read 
Os. the onoos te car t 6 sees D on jo any AM 
land one ar r claim p g .t as owner. 1 nn nation 
agimst A c ran A cense to run all the gr ir -cee 
on ihe part o: A w ' e 1 !e : com nto dm ’brig 
that the lan 3 >>?a!h L Hinged to L m re no , eh. 
{Sad a si ea Iyer, J ) Shc i:pa\Y y '-t \te r, u 
In or \ v VrA’s vtana lvs:m . t X vide 

27 M. Ii, T. 147 • !1920« 21. W. V. 
209 ■ 11 Ii, W. 256 58 I C 689. 


11 A HA; :s A VO : 26 B :00 Ref (Shadi 
Lai aid Broadway, JJa Sha t I ib-Ud-din v. 
:\\sru Alt K i.vN 2 Xia.li- E. J. 160 


qu-re prooer:\ 
Code, b 1, R 


ctuautiy oogv, it car. ac~ 
rrescr>p:ion See C P 

24 C. W. IT. 206, 


ppj- 3 fieri ga^or —Pos^'i snur of, after 

reditfiptioit if itdcirsc to others 

Even assnm*n & thru the possess on o- the en- 
tire property a-: ter redumption by a tj-morl- 
gagor 's not ipso facto adverse there can be no 
doubt that that possesion becomes adverse 
when the co-mortgagor holds the property w-th 
an open assertion of his excbusRe title 


-s -Onus ol proving ous f er 

. n cers m serrioy m Sue LiM Act, Art^ 
!L vd b, ' 55 I. C. 247. 

-Co-owne-s— Ous’er See (131 1) Dig 

Coe C V 1 1 id *. Pill u v. Jet-: u \r ythnamm 

33 M. Ii. J. 313 : 43 Mad. 244 • 24 
0. W. ^ . 343 • 27 M. L. T. 6 : 18 
A, L. J. 274- 22 Bom. L. R. 444 

(P. C.) 

, ~Co-s':arcrs — Sole possession — Non,- 

; payment of rear -Effect of 

In or ler to es-ahl sh adverse possession as 
J be. ween cj-skirws there must beer deuce of 
j u.n open -ase ; on o. a nostile act on the part oi 
I the co-s urers S 3 1 tiny up ad *erse possess'on 
I .’.mu no-.ce to the others and mere n on- parti ci- 
< paeon on the protrs by one party and exclusive 
! ocrupa'ton by tne other oar L y M not suitic ent. 
MCAt-f/s, O. C J) B\uk Ram v. Kaura 
2 Iiab. L J 619 56 I, C. 169. 

, Zo-teaaeds — Aiieo.ee from co-tenant 

■ — Possession of. if adverse — Knowledge if 
1 essential 

\ Toe possession of an alienee from one of 
! se\ e’Vil co-tenants is adverse as against the 
! other co-tenant- mom the moment or the entry 
, mo possession by the al enee {Seshagiri Aiyar 
' and h lucre, J].) 8'uw’d\cak Sheik Abdul 
; o 1 -.V r AsMMvra Brm 11 L. W. 31 : 

: 54 I. C. 385. 

1* Ewue/rc. of— Entry in Revenue 

1 pap ts— tk der proprietors in possession . 

| The vtle o. a person hold ng land as an 
| under- proprietor cannot be d sturbed or des- 
j troyed ly attv adierse entry in the revenue 
I papers or any order passed by the Revenue 
s Court re: using to enter h's name in the revenue 
; oapeia-. [Kardsaiya La! , J C) Chandika v. 

; Sheoraj 55 I. c. 490. 

1 

1 Exti.it of — Trespass on Coal mine. 

\ A tresoasser wrongiully workhig a \ein of 
c 1 1! from an adjom ng m ne acqu red posses- 
| s’ on only 01 me coal worked but cannot be 
! sa d % 1 be n posses 3 ‘on ot tee m«ne itself. If 

j a pet son hav ng tide to all ihe seams of coal 

under a detjued ^ur ace enters on a seam, he 
| will he udren to be in possess : on of all the 

1 seams o r . or \vn ch he has title ( Das and 

\Poshr t JJ ) The: Loan a Colliery Co, 
i Ltd v Lilly id eh mi Bose 

1 Pat. la. T. 84 • 55 I. C. 113. 


— ' HereeL tary Office — Lands attached to 

— Adverse possess on oi stranger — -Loss of title 
See Lim Act, Art i Li- 

38 M, L, J, 320* 
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adverse possession. 

.Lands amus'd to ojyicc- 


ADVERSE POSSESSION 


-Dl.LliI of\ 


When 
granted 
possessi i 
esse an 
latter af 
and. Wi 
Ahmad 


•e a person holds rdverselv^ land-; 
in perpetuity to an ala landbardar, the 
ion is adverse to the ala lambaraar -n 
id in posse and bars the t le or the 
fter the lapse of id tears. (Scott Sfhita 
ilbcrforee, JJ ) GhU-AM MV i vmm in j ! 
Khan. 55 i. C. 35o. l 


Adi t'/'sj pt >vs. s s v ■ 
Coastru^fye^ pos< 
a dab 1 : :o t re spa 


Ramlsh- 

, 0. 261. 


-Landlord and tenant — Lucv'hora as 

The possess on oi a per- m as a ten.’..' * ''" v . 
ever long, cannot he adverse to the Unulord , 
and cannot be held to be an ;ncurn.nance 
( Chatter jec and Greavc ■>, JJ J Monnkth . 
Nath Mitter v Anath Bund hue 

25 C. W. hi. 106, 

-.Landlord and tenant— Ron -inrush r- 

ablc occupancy holding— Transfer of 


grantee p 
acqu '*ed 
Alt horn. 


able occupancy flowing— * 'v Aitnougu uu ^ ^ “ 

To establish a case of ad'.erse possess on property .s constructive possession ut Ute wnoie 
asainst the landlord bv the transferee oi a non- -f the whole '3 otherw so scant, t.vs con- 
transferable occupancy bold ng it must be struck e po^on :s an moment ot ownershtp 
shown that the possesion was adequate -n an d results itum de 1 >-e aociuna of 
continuity publicity and extent The element 1 c: , 113truc me rossession -s not ap; l- cable tea 
of Dublicitv would'be wanting it the landlord case where the occupant defends Ivmseu on tne 
was not aware of the trailer and where .the gr0 und of b s possess.on only w tnout proving 
element of publicity is wanting the element anv title 

of Stent would also be wanting. 30 C. W. -V A wrong-doer’s rignts by adverse possess-on 
773. foil. (Beachcroft, J ) ManULUa KolU v j mU st Du conunec. to land o. w.i'cli he .=> m 
Peasanna Kumar Sakkvr 56 I. C. 811. actual possess'on and tb-spnne pie 'S appi. cable 

eauallv to in Ties. 

,r ( ^sor and Lessee —Trespass — T light 7 c L. ], -1 1*4 ref. 

U ychere an owner 01 land sells it reserving to 

*°f“Gw ova lessor ag.rnst a himseh the minerals he retmns possession oi 


OI DUDilClLV vyuuiu ^ — ■ , 

was not aware of the trailer and wnere .the 
element of publicity is wanting the jslemem 
of extent would also be want; ng. -0 v 
773. foil. (Beachcroft, J ) Manuim-a aolu o 
Prasanna Kumar Sarkir 56 X. G. 61-G 

, Lessor and Lessee —Trespass— Right 

to sue. 

A suit for ejectment by a lessm* agvnst a 


A suit for ejectment ov a “ | *£ “ mine-ls ; n’the same way as i; he had not 

trespasser, who has wrongtulljdsooasessc j - the surface Mere non-user G notan 

l£SSee f by Art nTodhe dm het ihe abhdinm.em of possession, and consequently 
f ccee°d “nless ^trespasser no ma " 

has acquired a tide by adverse ^ess-t ^ ^re no worVed by some one else, 

the statutory period as against him. rherl are cases m winch a bile by adverse 

If the tenancy was hr operation at the date ss ; on can be made cut -n resrect^ to 

of the suit, the title of the lessor could no. ue ^; nera ^ b u i it does not follow that by working 
extinguished bv adverse possess- on oi Hie ues- ^ Qr lbe m ; ne rais bv oterrrg un particular 
passer as against the lessee. 1 here ’S no a s- u?rr ; es D ossessmn over a con nuous field oi 
Unction in ihe application °i this doctrine minenJs * or quarries ot winch tne perron 

ween a case where a tenant is d spo^essed forms ~ par t can be acqiureo. (Miller, 

during term of his tenancy and wnere mete.- c r an a CouttsJ ) Kumar Pcamatha Nath 

ant is dispossessed while holding o^.er c .ie -> ^i vLIA . a Meik 5 Fat I». J . 27o ■ 

expiry oi the term ( Mukherjt , A C l and i%iAL (1920) Pat. 148 : 

Fletcher , J J Baikuntha Kath ho cm a - j p a ^_ j. 3^0 : 56 I C 184 


passer as against the lessee. f There no d/s- qu ^; e ; pos$e3£ 
tinction in the application Oi ih ' ' sse d minerals or qt 

ween a case where a tenant is worked forms a 

during term of his tenancy and w* ^ b c» J ana Coutt 
ant -s dispossessed wMe bo.ding o.e. - ^ Malia u Meik 

expiry oi the term (Muklu rjt, A C J. and 
pletcher, J.) Baikuntha N'at.i . ouma . j j ( 

CHAIXANVACHAUAN CHVUDHU.U. ^ 0g4 _ j 


/rrcular 
held oi 
porron 
(Miller, 


_____ — Licensor and 
buildings on land and 


enjoyment of same- 


57 X. C. 994. ; —Mortgagor an d morte a gee — Equity of 

_ x . , \ redemption — Mere mutation of names— 
licensee —Emotion of ^ c f of 

enjoyment of same & g ' u - t f or redemption cv a mortpago the 

of s village obtained ^-05 

land as a licensee, the terms o. he ltaw “ 4 'bound that Ps name was mutated ui 

being that so long as he was oc Puov the ret enue register But beyond the i act that 

resided in the village he ^d hndd the jrme of the pla/nbfi was entered in the 

the land for his own use to c^iuct bud then*^e ^ ^ mamier ot PC ssess^on 

mgs upon ’t, to d\vell ttoe n, * 3 whet h er actual or construed ve was established 

the same but with no ngnt m tne sun 

that the raiyat could not claim to be m ad - 1 o> him. 
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THE YEARLY DIGEST 


ADVERSE POSSESSION 


' AGRA TEST. ACT, S. 10. 


Held, that the plahunt could not and d d a u ! 
acqu : re ownership of the equ’ty o: redemption j 
by merelv having Irs name enrered T n the ‘ 
revenue reg’ster 54 I C 17 1 I cl! 6 C. W N j 
601 and 22 I C 610 d st (Scott Smith aid f 
Abdul Raoof.JJ.i c h v 1 Nava/ i\ Sheikh j 
Ahmad. 1 i»ah. 549 : 2 Lab. L. J. 5S3 


ueneru.l trustee NYt Rel Endowment, Trus- 
tee 18 A. L. J. 594 (P.C.) 


— — T rust cash ip — Religious Office * — Right 

to nominate successor. 

A trusteeship with power to anpo nt a succes- 
! sor s well known to and recognized by law and 
may he prescribed for When Dtle 'S acquired 
by strttitory operation the title ot the true 
owner is not revived by re-entry: in other 
wwtb, even :f the lawful owner should acquire 
Possess"' m he :s not thereby remitted to irs 
■ r ghiai title; cases on the subject referred to 
(Mncv'crjce .1 C J and Fletcher, J j Kassim 
ilw\N t Ha/ua Begvm 

32 C. L. J. 151. 

^ Under propr etary r.gbt — Acquisition 

i o'* b\ prefer pt»on See Oudii Rent Act. 

! bl 58 I. C. 558. 

—U nder-proprietary right — Acquisition 


Mu : i : c : pabty— L>ra ; r^ — Ves’dng o- wi 

Mun C’pabty — -\d\ erse oossess'on of, hv pit. ate 
owners. Sec’ M\DiPS Dr MUN Acr, c 54 

11 L. W. 202. 

Plea uf — landlord and tenant— ^ pec be 

notice to the landlord essenfai Sec Landlord 
\ n d Ten unt, Ejectment. 

22 Bom. L. R. 1413. 

Proof of — Continuous possession — 

Jungle land — Prcsu mpt ion 

To succeed on the plea of adverse possess on 
e/idence ought to be iorihconrng of continuous 
possession for a period of 15 tears Revenue 
records of seven years do not amount to proo, 
of continuous possess 5 on for the statutory 

period In the case of uncultivated lands cover- , , . 

ed bv jungle trees, the presumotion -s that ! an V I:t!e whatever, and was continuously re- 
possession is w th the owner. ( Lir.au, y.J. CJ j corded tor more than 12 years as under- 
Do; B 4 H*PVK SiNG.-i V Pirthipal Singh Propretor Held, he acqu'red a title to the 

57 I C 538 1 RRder- proprietary right by adverse possession. 

'' (Lindsay, J C.) Nadir Singh v, Mussammat 

56 1. C. 759. 


-Tacking — Independent trespassers- 


by prescription. 

A person who had lost all his rights in 
certain land retamed possess* on thereof, to the 
knowledge of the superior proprietor, without 


| An p urn \ Kunwak. 


No right to tack on possessmn of prior tres- 
passer Sec Lim. Act, Arts 145 And 144 

22 Bom. L. R. 1452. 

-Tacking possession before and after 


decree not permissible. 

The plaintiffs were in possess-on of certam 
property from 1SS5. In a suit brought aga nst 
them in 3 895, it was held m 1896 that they 
were not entitled to possess* on. Not withstand- 
ing this decree, the plamuff remained in posses- 
sion till 1908, 'when they were d’spossessed 
under an order passed by the Collector. The 
plamtiffs having sued to recover possession 
on the ground of them adverse possession . — 

Held , d : smiss‘ng the suH, that the plaintiff 
could not be allowed t o tack on the oerod of 
adverse possessR n before the decree in the sun 
of 1S93 to the per ; od after the decree 

The period of adverse possess’ on caiculat- 


}\ r astc land — Continuous possession , 

In tu'der to constitute adverse possession 


by winch the right of the real owner may be 
exruguished, the possession must be conti- 
j nitons for a periord of twelve years. 

Acts ol possess : on exercised at intervals over 
d-fierent portions of waste land m different 
years cannot amount to adverse possession 
masmuch as the possess: on is not continuous. 
(N. R Chatter fee and Panton, JJ,) Pyari 
Deyee Deri v. ?akir Mand\l 

57 I. C. 716. 

AGRA TEN ACT- (II of 1901) Ss. 4 

(5? and 11 — Occupancy rights- Accrual of — 
Ejectment of tenant — Lease to stranger — 
Ejected tenant continuing in possession — 
Effect of 

A landholder ejected a tenant m due course 
of law* and leased the land to a casteman of the 
ed for the benefit of the party sett ng up adverse } latter tor one year only ; the ejected tenant, 
possession, and if he loses, then there : s an end j however, continued in oc.cuparon, pa d the 
of that period; and he mush d he wshes to j ren * ^ lle an 3 was re-admitted on expiry ol the 
acquire a good title by adverse possession, start j ^ ease 1 

afresh after the decree (Mad cod, C J , and ] Held Per Hopkins , J M. — (Ferard, S. M, 
Heaton, J.) Mir, Akbaralei x\ Abdul Aji2. j dissenting} that there was a continuous occu- 
22 Bom. L. R* 916 '■ 58 I C 96. j pat : on by the original tenant ( Ferard , S. M t 

! and Hopkins t J M2) Muhammad Nabi v. 

—Trusteeship— General and particular j Umide. 54 I, Q. 309. 

trusts — Idol— Kattalai — Suit by general trustee j 

for possession of endowment — Bar of limitation j S, 10. Exproprietary rights — > Pro- 

—Management by Kattalai trustee adverse to ' prietor cannot contract himself out of. 
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IO 


AGRA TEH. ACT, S. 10. AGRA TEH. ACT, S. 18. 


A proprietor cannot contract hunsel mu of 
his right to become an ex-proor etarv tenant of 
his sir with ?dl the rights ot such a tenant, >n- 
cludmg the right to hold at the rent rate 
mentioned m c: 10 of the Agra Tenancy Act 
( Fc yard S M. anti Harrison , J Mj D\no 
Kuer i \ Ciiitaulv 58 I. C. 619. 

S, 10 — Exproprietary Tenant — Rent 

Enhanced by compromise if recoverable 

Deft sdd h's r'ghts m village to the pla. n- 
t’tf and became an exproprie'ary tenant in 
respect of certa’n lands \vh ; ch he was cuhnat- 
mg The pat wan recorded frm as a non- 
occupancy tenant. In a su t ior ejectment 
brought by the pla>nMf a compronvse was 
entered into by which the defendant agreed to 
pay an enhanced rent In a subsequent sun to 
recover the enhanced rent, Held that the 
provisions of S. 10 were mandatory and the 
compromise was not binding (Tudball and 
Rafiq, JJ.J Mans a Ram v. Gang a Ram 

42 All. 334 : 18 A. I*. J. 282 : 

55 I C. 8S9 

- — Mortgage: — Proprietor holding as 

tenant — Red emption — Propr i eta ry ri ghts. 

A proprietor mortgaged h‘s proprietary 
rights in land without obtain 'ng ex -proprietary 
rights therein and was recorded as an ord nary 
tenant. After redemption ot the mortgage Iris 
proprietary rights were sold in execution of a 
money decree. Held, that the fact that he held 
the land throughout or at least w'th no 
material interval, as tenant land cannot m anv 
circumstances be deemed to have conferred 
ex-proprietarv rights upon lrm, (Hopkins and 
Harrison, JJ.) U dev Ram v Tot a 

57 I. C. 47. 

S. 10 (1) — Sir Land — Lease of — 

Transfer of proprietary right 
Proprietors, when selling or about to .-ell 
their property, cannot deprive themsehes t>y 
any trickery or subterfuge of the rights g ven 
by section 10 (1) of the Agra Tenancy Act. 

A collusive lease of Sir Land intended to 
defeat the law : s entirely void (Fevard S. M 
and Harrison, J .) Hem Kuar v. SEwa Ram 

56 I. C. 645. 

S. 11 —Tenant becoming usufructu- 
ary mortgagee — Accrual of occupancy 
rights — Computation of the period. 

Where a tenant takes a usufructuary mort- 
gage of the share o< h : s landlord and on that 
share being redeemed again becomes a tenant, 
he cannot count the period of the mortgage 
towards the accrual of occupancy rights 
(Fevard, S. M. and Harrison, J J Mani R\m 
v. Jopha Singh 55 I. C. 882. 

-S. 11-riProviso fa ) — Occupancy 

right — Lease for seven years — Commence- 
ment of tenancy 

Where a tenant is admitted to a holding at 
the beginning of the agricultural year on the 
understanding that he will be given a year's 


j lease and the lease is executed brer, the lease 
: must he held io cover the. per 1 ' cal iron 1st July 
j But it me tenant is not actually admitted to the 
| land untd some date subsequent to 1st July, 
| the mere rec tal in the deed of the 1st July, as 
the date of the* commencement ot the tenancy 
would no; g \e the lease a retrospective effect, 

■ (Hopkins S M and Porta',] Mj T \WAKKBL 
! Huso, r |ekt A hid 58 I. C. 500. 

i 

S. 13 (6 “ Years’* meaning of— 

Tenant reiidmittcd within one year — Con- 
tinuous ho’ding 

The “ years" referred to in ri 1 2 (bj ot 
the Agra Tenancy Act is a calender year 
Where therefore a tenant was ejected on the 
2 1st August 1914 and was re-adnvtted on the 
1st July 1911, he must be held to have been re- 
adnrtted witlrin one year from the date of his 
ejectment, wtlvn b 13 (b) oi the Agra Ten- 
ancy Act. (Ferard, S MJ Blsmillah Begum 
n. Chuttan. 54 I. C. 299. 

g > 14 —Joint Hindu family — Hold- 
ing let to different members — Ejectment- 
Tenancy if continuous. 

A member of a Hindu jo nt famTy taking 
land on lease from a landholder in his indivi- 
dual capacity is the sole tenant of that land- 
holder to the exclusion ol the other members 
of the joint iam'ly. When be 5 s ejected from 
the holding and his brothers are admitted as 
tenants the latter are not entitled to count the 
period of cultivation when their brother was 
; recorded as tenant towards the period necessary 
for acquiring occupancy rights: ( Hopkins , S. M. 
and Harrison, J . M J Wmiivt Ram v Sobha 
Ram. 56 I. C. 764. 

-S 14— Zen an dar— Permanent lessee 

| from — Decree against ■ — Attachment and sale 
I of trees on land. 

The holder of a decree agamst the permanent 
lessee of a zemindar 1 ' is not precluded by S 20 
o: the Agra Tenancy Act, from attaching and 
sell ng the trees standing on the land which 
belong to his judg ..ent- debtor. Such attach- 
ment and sale do not involve a transfer of the 
| interest oi the lessee in the zenrndari (Tudball 
and Sulaiman , JJ J Kirtarath Gut v RagiiU- 
I nandan Ram 57 I. C. 198. 

! 

; — S. IS -Mortgage of occupancy rights 

J lapse of, on death of tenant — Position of 
; mortgagee . 

j A right of occupancy A a personal heritable 
right and lapses when there 's no one to inherit 
I it. "Where such rights are mortgaged and 
the tenant dies without issue, the mortgage ’s 
deternr'ned and the mortgagee ’s liable to eject- 
ment at the instance of the zemindar (Ferard 
S. M and Harrison ,J Mj R\ja Ram Tewari 

Bindeshri Prasad. 55 I. C. 868. 

— g s# IS (c) 22 and (bj— Occupancy 

holding — Surrender by widow — Effect of 
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AG-EA TEH. ACT, S. IS. 


AGEA TEI. ACT, S. 47. 


The surrender by a widow oi an occupancy 
hold ng mhe-ated from her husband under A 


22 (b) 0, 

. the j 

\g: a 

Tenancy 

Ac: 

ex tmg 

dishes 

me occu 

pancy 

1 j g- 

11 Xo r. 

ghts 

prose 

at or 

luture, 1 

‘e reran 

to 

persons w 

■ho 1 

mght 

other - 

w'se hav 

re nad a 

contingent 

r ^ 

Lit d sh 

e had 

letauied 

the h„- 

Id :w 

, .ill Iter d< 

-?/.h 

ur re-' 

marri- 

age (Ft 

'yard, ■ 

S M. 

. and Har 

nso> 

hj- 2 ! 

! Rim 

Go 1- kL v 

■ bho' 

'RAJ 

SENLrrl. 

54 1 . c. 

567. 


Ss. 18 (c'i and 22 (b and (el— 

Occupancy holding — Surrend r by widow — 
Effect of — Reversiontr, if ca:: revive holding 
Under S. 22 t,b' of due Agra Ten. Act a vvid )\v 
is entitled to surrender her occupancy hold 114 
and th s surrender obs 'lately extmgu she-, Vx 
occupancy rght Possdfie revers'oners, under 
S 22 (ei of the Ac: cannot revt.e later 
when the lady who ha, surrendered it J : es or 
re-marr es ( Ft rat’d S M and Harrison, J 

M j G ovine Pandev v Dip v Koeui 

541. C. 572. 

S. 19 — -Non-occupancy tenant — - 

Grove holder u a —jur'sd’cbon of Revenue 
Court — Ejectment. Sec (1019) Dig. Col. 12 
Rameshar Singh v M :r>no L \l 

42 AIL 86. 


must have co-shared in cultivation ot the hold- 
ing whli the pr'nc>pal tenant and not with h-s 
widow 

A hoidmg must be taxen as a whole Co- 
sher ng m cuU.vat'on of a portion of R is co 
sharing :n cult \d‘tun of the hold ng, fFerard ; 

: S M ana Harrison, J ) Teja v Ram X vkain 

57 1. C. 51. 

; g. 34— -Ejcctwe.it— -Mortgagee in 

1 possession — Dispossession —Resumption of 
j cult nation 

; I' a mortgagee hi poasess'on of land is d’s- 
I possessed m due course of law, and alter d*s- 
j possession i-e-eniers on the land, lie is a tres- 
| passer and liable to ejectment under S 35 ol 
1 the Agra Tenancy Act ( Hopkins , S M and 
I Porter, J MJ SflEO ShaNKER Lal v. ChaN- 
;i>vn 57I.C.8. 

-S . 34. — Grove — Cultivation — Status 

of prove holder —Ejectment by landlord 

When grove land is brought under cultivation 
t the holder thereof loses h‘s rghts and is hable 
! to be treated by the landholder as a tenant 
| under S. 34, Agra Tenancv Act, and to be 
ejected. ( Hopkins and Porter , J. M J Lala 
Kishouv S vr v. Rameshwar 

56 I. C. 980. 


S. 20 (bj — Execution of decree — 

Trees on ex- proprietary holding if liable to 
attachment and sale 

Trees existing on an ex-propnetary hoid'ng 
are appurtenant to the holding and are not 
liable to attachment and sale ; n execution ot a 
decree m view of S. 20 (hi or the Agra Ten. Ac: 
(Bancrjce, J j Pham Lal v Bui] Mohan 
Sing: 1 . 54 I. C. 805. 

S. 22 —Joint Hindu family owning 

tenure — Death of a member — Widow not 
entitled to succeed. 


Ss. 34 and 58 —Grove — Sowing of 

fodder crop^—Grove if altered to agricultural 
holding— E t jeetment 

The character ot a recorded grove is not 
altered to that of an agricultural hokbng by 
the mere tact ot a iodder crop bemg sown 
among the trees so as to render the occupier 
liable to ejectment under S 58 read with S 34 
oi the Agra Tenancy Act ( Ferayd , S M. and 
Harrison , J.M) Xiaz Husain v Tikaram. 

54 I. C. 626. 


If one member o: a joint Hindu famih' 
which has acquired an occupancy tenancy d-es 
the “ tenant ” does not die and therefore S. 22 
of the Agra Tenancy Act does not operate 
and the widow o*. the deceased member is not 
entitled to succeed tTudball and Sulaiman, 
JJJ Mendya V. JHU'RYX 

18 A. L. J. 769 ■ 57 I C- 272 

S. 22 — ' lt Sharing in cult nation” 

meaning of — Boy of S or 9 doing petty work 
A boy aged between 8 to 10 or 1 1 years, wno 
lives with an agricultural relative and does such 
petty work as :s usually done by boys of that 
age, cannot be said to be " sharing in cultiva- 
tion ” with the relative within S. 22 ol the 
Agra Tenancy Act (Ft yard, S . M and Hop- 
kins, J . M.) Bansi R vm v Kunj Behaki. 

54 I. C. 285. 

S. 22 (e) — Cultivation — Co -sharer 

^—Co-sharer in pari holding— Effect of. 

To succeed to an occupancy holding under 
5, 22 (») ot the Agra Tenancy Act a collateral 


S. 43 —Landlord and tenant — Occu- 
pancy holding — Enhancement of rent — Rise 
in prices 

in matters of enhancement of rent the only 
possible way ot esbmat ng the r*se m prices is 
to compare pr : ces obtain ng at the t ; me the 
ren L s were fixed with those obtaining at the 
time the sub is brought A Court has to base 
its calculation on a stable and permanent r : se 
in prices and nor on exceoronal pr : ce$ obL«?rn- 
ing under temporary cond'tions { Hopkins , S 
MJ Rai Sahes Chaudhuri D i v<am Singh v 
Lisal. 57. I. C. 816. 

S . 47 — Enhancement of rent — Effect 

on term of the t:na icy. 

A lease tor a term of years providing for a 
rise in the rent in the last year ot the lease 
confers no right on the tenant to continue in 
possession after the expiry of the period of the 
lease. To such a case S. 47 oi the Agra 
Tenancy Act does not apply. (Hopkins, S. M . 
and Harrison , J. M } Mussammat Hanef 
Unnissa t*. Ram Dayal. 56 I. C. 46. 
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AGRA TEST. ACT, S, 58. 

>s. 58 — Ejectment suit — Question of 

Proprietary title — Forum of appeal 

Whe"e m an ejem merit strt deft pleads that 
he s not the tenant of the plaintiff but holds 
the land as his own khudkasht without Vab-- 
1'ty to pay rent to anybody, a question of 
oropr’etary file arses and an appeal b’es to the 
D’ strict Judge and not to the Comm ss oner 
f Hopkins, S. M and Harrison, J ) Chand^N 
Ping j v. B.ioua Lad 56 I. C. 549. 

S. 63 —Suit for ejectment — Limita- 
tion 

The Agra Tenancy Act lays down no perod 
of b nr tat 1 on for brngmg a sun lor eject men: 
The oardcular munths scec tied : n the Act tor 
brngmg such su ts are prescribed tor 
administrative comen ence iFerard S. M and 
Harrison, J M) Air Su^ti Bibi v BBarat 
R-m 55 1. C. 926. 

S. 79 -Civil or Revenue Court — Rent 

free grantee — Dispossession — Suit in eject - 
meat. 

A su't by a rent-free giarUee for recover v of 
possess’on as such grantee aga nst h s zanim- 
dar who has wrongfully ejected Ivm ; s not pro- 
wded for by the Agra Tenancy Act, and 1 es n 
the Ov;l Court (Piggot and Walsh, JJ ) 
Go rind Rai p Banwari Lai. 42 All 412 ' 
18 A. Id. J. 388 : 58 I C 594 

g 4 rj 9 — Fixed rate tenancy -Mortgage 

of— Dispossession of mortgagee , effect of — 
Right of mortgagor — Cause of action alien 
arises. 

When the mortgagee of a fhxed r n etenanev % 
dispossessed otherw se than m accordance w th 
the provf$ ; ons of the Agra Tenancy Act, the 
mortgagor’s cause of act am aga nsl the 1 md- 
holder under P 79 of that Act arses, not from 
the dam on wii'ch he may redeem the mort- 
gage, but from the date of the d'soossess ; on of 
the mortgagee {Hopkins, J M) Ram Nauain 
r Mv.hmjhd Hashim Au Khan. 

54 I. C. 293. 

S. 79 — Suit for possession of hold- 
ing ■ — -Civil and Revenue Courts— Jurisdiction 
— Rei ision 

Where a person seeks to recover possess' on 
of brs holdhig the su't should be brought under 
8. 79 of the Agra Tenancy Act and over such a 
sirt the Revenue Court alone has jur s Vet' on 
(Knox J ) Tajamm vl Hussain u Au Ba.ia- 
t>u < Khan 23 O C 281 56 I. C. 946. 

— - S. 79 (b ) —Jurisdiction — Civil or 
Revenue Court —Suit for value of crops zerong- 
fully cut and taken by landlord — Forum. 

A sub by a tenant for recovery of the value 
of cerium crops grown by h : m but £orc ; bly cut 
and removed by the landlord, pled no tt not 
alleging d.spossess ; on by the landlord does not 
one under S. 79 of the Tenancy Act and 


AGRA TEST. ACT, S. 164. 

>$ cognizable by the C:vd Court. / Banerji, J ) 
Ram Pagan Das u H au Kis iEN Koeni 

18. A. L. J. 434 - 58 I C 511 

S. 95 — Sin: by tenant for declara- 
tion of rate of rent — Subsequent claim for 
rent at higher rate— Re? jud cat a. 

\V tore in a suit b rouge: by a tenant under 
8 or oi the Agra Tenancy Art, the Court 
declares the rate os rem o.iw.Uie by t: rn , a 
subsequent sirt by the landlord for rent at a 
h gher rate is not mn main bole ; T.uibail and 
Sidatmaa , JJj To ‘GW c Riik| -'-in G y v. 
Kali; a 57 I. G. 083. 

----- Ss. 154 and 177 \f}—Plea of 

Jurisdiction — V a tenable — Appeal — Civil 
Court. 

A suit under 8 Hi oi the Agra Tenancy Ac: 
lor the resumption ot land held rent tree -s 
cogawable only In a revenue Court and no 
question ol jurisdicdon arses; u he wet er, 
such a plea is urged that would not confer 
jurisdiction on a Curd Court to enterten an 
appeal in the suh ( Banerji, J ) GULabi x\ 
Mithan Bu- 
ss I. C. 661. 

— — — s. 159 — & p Pa id Revenue Act 
fill of 19'd) S 144 — Suit by lambardar — 
Liability of co-shar.r for m venue. 

The word co-sharer, <n S. IhJ oi the Agra 
Tenancy Act means a person holdmg propre- 
tary rights in the rnahal who is jo'ntly and 
severally liable tor land revenue with o trier 
proprietors ; n the .nahal and whose re’renue is 
payable through the lambardar under the pro- 
\ Hons o: 8. LH Land Revenue Act 
Some lands m a village, were once held 
revenue- tree of the deAs Put were assessed to 
Government revenue Ti:e plit tne lambardar 
oi the village had to pay the revenue to the 
Government and sued the be t adapts ior its 
recovery on the ground that they were babie to 
pay it The defence to the suit was that the 
revenue was payable bv the general body of 
co sharers and not the defendants and the 
suit was not mamta rrble 

Held, assuming they the babihty for the 
land rerenue of these plots of land lies cm the 
defendants the defendants would be jo’nxh 
and severally responsible ior the texenue ol 
the ma’val and the payment of the revenue 
assessed upon these plo s would be rightly 
made on behalf oi the de endants by the 
lam bead a r { Piggot and Wahh, JJ J AlUKU 

Dhmx c 1UHX Ram 42 All 311 : 

18 A. Xi. J. 121 55 I. C. 74. 

S . 1 84 — d A inn collect; on s — -Sun. s 

colLcfed as arrears of previous y -an — Profits 
— Calculation of —Gross rental or on actual 
collectio :s inctusii.e of t i r rears —Misconduct. 

jn a sirt under ° HG ot the Tenancy Act 
the decree should be passed either on the basis 
of the gross rental, or on the basis of actual 
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AGRA TEST. ACT, S. 184. 

collector-, ma le in the years in sin: whether 
m nay , 'ient o: the demand Oi those years or as 
arrears due irom previutis years, bat collected 
in me ye vs m sun. The pi rent ff is nut 
end tied to get a decree on onto the has s 
together. 

The quest 1 on o. negligence or m scorduct on 
the part of the Lamhardar under S 164 CJ is a 
m xed question of law and .act, and the find ng 
oi 'act 's b nd ng ui: the High Court ut sec .mo 
appeal (Ryvcs, and Go 1 . id Prasad JJ,)C : ’A\r. 
RAJI Ku A ■ t V G \ NG \ = I N G K 

18 A. L. J. 863 

* ~S. 164 — -hhndkhaMd ot la/nbari ay 

— Usufructuary n, o rt g age-- A g rc merit zvi:h 
mortgagee to pay lozv rc t t for resulting 
ex proprietary tenancy — Other sharers not 
affected 

A lam hard v owned certain khudehash. 
lands the rent oi wrveh was deemed to he Rs 
241 m calculat’ng the profit? o: the milage He 
executed a usu tract nary mortgage of the shud ■ 
khash: and agreed w th the mortgagee that At 
rent to be prrd by h mseli as en-yrorr eiary 
tenant would be Rs 103 only The other 
co-sharers were no par. es o to s agreement 
or to the mutation proceed ngy under Ps to 
and 36 oi the Tuna Revenue Act m uh ci 
this rent \v..s en.ered In a sui tor o^ofiis 
against the Lam bar Jar, held, that the rent o. 
khud.diasit Unds should be calculated at the 
statutory rate payable by ex- proprietary 
tenants (i e ) tj ;tbs u ! Rs 2-1 and no: at Rs 
loO (Sulain.aa a ad Kcmhaiya JJj 

B II. DEO Pi MG i O C:IML BEHARI LaL 

18 A.L. J. 944. 

Ss. 164 and 194 —Uitr.bar Jar- 

Liability for profits — period interior to ap 
point meat 

In a lam bar urn ma.hal thelambardar xs, irom 
the date oi h ; s appointment, the agent appo’ni- 
ed to act on behalf of the co- sharers, and lie 
is the only person who under S 1H4 tl) oi the 
Agra Tenancv Act has a, r ; ght to Institute su.t> 
agamst default ng lemurs tor the recovery oi 
arrears of rent wh»ch accrued due prior to the 
date oi hA ippointmeni and wlr'eh are not time 
barred 

A d : sanction may reqir re to be dt awn m 
many cases between the degree ot responsibi- 
lity attaching to 1 ur. harder n respect o: arrears 
of rent wh’ch bad accumulated dur’ng an in er- 
regnum pr ; or to his appointment, and hs 
resonnsib’litv fuv the realisation o< eurrenu 
demand as it tails one alter the date of tvs 
appointment. i Piggot and Walsh, JJ ) Moji/ 
Fatima a An Aksalc 18 A. L. J 435 * 
42 All 414 : 56 L C 112- 

: ~Ss. 164, 201 — Suit far profit - 

Plaintiff a recorded co- sharer at date c* suit 
—‘Subsequent amendment of rccora ox k. - 
venue Court — Amendment — Not r.trosp et:.\ 
operation , 


• AGRA TEST. ACT, S. 177. 

| At the date of instituting a sun for profits 
under S 164 o* the Tenancy Act the plff was 
a recorded co-sharer; and he was a recorded 
co -sharer m the years to \vh ch the sun related. 
I The debs denied me plff 4s t tie, but the Court 
: gave the plff a decree m accordance with his 
1 recorded sh me W.vle an appeal therefrom 
] was pend ng in the Court ct the Dt Judge, 

! pit! A name was on «ppl cation by deft removed 

• irom the khewju by the Revenue Court On 
; the bass o: tlvA removal the Dt. Judge 
1 dec ded the appeal age ns: irm and dAnrssed 
| the scat Held, mat under S 201 ot the 
; Tenancy Act the Du Judge was not entitled 
| to go beh nd the record o. the pliTs name as 
| a co-s iarer on the years m suit and at the date 
I oi suit, or to tube into consideration the subse- 

; quent amendment rg the record by the Re- 
, .enue Couic and treat a u it were the deci- 
! s-on o: a civ 1 'Tup; ane the amendment d ; d 
| not operate m regard to the years m suit but 
! operated onh irom the dwe on which the order 
! mabrng it was passed t Tudball and Sulaiman , 
j d.i ) LaCGMAN Pat SID V. S.-HTABO Kunwar. 

j 18 A. D. 3. 1008. 

I 3. 117. —Objection to jurisdiction 

j overruled — Ap peal to Dt J ud ge. See (191 9) Dig. 

I Con j 6 Go Kt:n c ingg t GiNGr 

42 All. 91. 

S. 177 — Propri tary title — Meaning 

of Appeal — -Ot strict Judge. 

Under? 177 ot the Agra Tenancy Act an ap- 
' neal 1 es to the District Judg r e mom the dec s-on 
j ot a Revenue Court in a sun m wh'ch the ques- 
t tiun ot propretary tule has been in issue m the 
; court <ji first instance and is a matter in issue 
! n the appeal Tue w >i ds “proprietary title” 
: re er not to a disputed tule to a tenure or 
; tenants right but only to the Aemindari. There- 
J iore an order o A ejectment hi a suA by a 
j usufructuary mortgagee of a fixed rate tenure 
J m which defendant pleads that he ;s not plain - 

• tiiFs sub-tenant, s not appealable to the D strict 
! judge as there is no question of propretary 
i t tie involved in the suit (Tudball,] J Guk 
; C.IUtAN Ku vr v . De-jkinandax Kuar. 

! 58 I. C. 760. 

! S. 177 (e) -Appeal — Civil or Re- 

| venue Court —Proprietary title —Question as 

| l *e vuesjciii wnether a defendant is holding 
| as u s i. --tenant or A cultivating the land as 
! Kluu ha da with no obligations to oay rent to 
; anyw-d , s a question o. proprietary title with- 
j -n r L, 7 tc) o. the Agra Tenancy Act. In such 
} a i- x/ „n appeal 1 es to the District Judge and 
| n k. -o .:w Corn m As oner (Hopkins $ M. and 
\ Ham sc ■ J M.f Mussvmmat BadaMI v, 
| Xv ’ f 56 1. C. SOI. 

; ' A. 177 \c) Appeal — Proprietary title 

* Qu dio i as to— -Co-sharer claiming to hold - 
j ing proprietary possession , 
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AGRA TEN. ACT, S 177. ALLUVION AND DILTJVION. 


"Where in an ejectment suit the deft a co- ; rllers— AwcrHious — Right to — Common law 
sharer in the village damns to hold -n proprie- j of India — Sabi minion — Effect of. 
tary possession the land from which u is , The accretions m non -tidal and non-n&vig- 
sought to eject him, a question ol proprietary ! able rivers .n India belong to the riparian land- 
tide is raised under S. 177 \ei ot the Agra j lords. It is part oi the common law oi India 


Tenancy Act, An appeal in the strt therefore { 
hes to the District Judge. (Ferard, S 31. and j 
Harrison , J. 31 j Tilakdh mi ?ing:i v ■ 
Rampnal Ahi \ 57 I. O. 321. 

S. 177 «‘e) — Co-tenancy — Defence of 

— No question of proprietary title— hmsdic- 
Uon — Question not raised in Lower Court 
In a suit ior ejectment brought m a Revenue 
Court the deft pleaded that he u as a co-tenant 
o: the plamtift and not Ins sub-tenant. Ah Id 
that the d sDute d d not relate to a question oi 
prupi Vtury title and no appeal lav to the Dis- 
trict Judge 

HJd, further that the plea ol jur'sdiction 
could be taken m the High Court although not 
ra sed in the lower appellate court, as the 
question was one purely ot law and in no wav 
invohed a question of -act (Tudball and 
Snlai/)uT-> , -If ) Da.vid.tia g Rvegoignt. 

13 A. L. J. 923 57 I. C. 206. 

S. 177 {e)—Suit for t — 

Pica of proprietary title — Decision — Ap[ea ! — 
For it n i. 

Ii in an action of ejectment the deli, sets up 
a claim of propr.etary title by adverse posses- 
sion and an msue is drawn in respect oL it, a 
question ot propr e..ary btle 'S -n .ssue, and a 
decson of that question is appealable to the 
District Judge. [Hopkins, S 31 and Harrison, 
J. 31) Mvkamahd Mohsin Khan a Sheo 
Prasad. 55 I.C. 930. 

S. 202 — Jurisdiction — Civil and 

Revenue Courts — Suit for ejectment of tres- 
passer, if cognizable by Civil Court — Plea of 
tenancy 

A ~ suit to eject an alleged trespasser is 
cognizable by a Civil Court and not by a Re- j 
venue Court. If in such a suit the defendant: 
pleads that he is a tenant of the plaintiff the 
procedure la d down in S 202 oi the Agra 
Tenancy Act should be followed (Tudball and 
Ryves , JJ.) RaghUNAth t . G vnes-i 

42 All. 222 ' 54 I.C. 381. 

A III Y A S A 17 T H AIT A HAW -Ejman 
— Suit for removal of — Declaration of unfit- 
ness of anandravan- — -Grounds for exclus'on 
— Management entrusted to juiror member — ■ 
Power oi Courts. See (1919) Dig Col. 1 7. 
Nemvnna Kudke v Achmvhengsv 

43 Mad. 319 : 11 L.W. 49 : 
27 M.Xi.T. 83 ; (1920) 
M.WVtf. 117. 

ALLAHABAD HIGH COURT 
RULES, CHAPTER I, RULE 3- 

Power of vacation Judge to stav execution of 
decree on aupeal. See C. P. Code O 41, R 5. 

18 A.L.T. 1121. 

ALLUVION A STD DILUVIOA7 T 

Aceret ion San- tided and non-nciviagbU 


that the ownership of river beds usque 
ad meaiura fdiim aquae is presumed to vest 
in. the riparian owners, But tins presumption is 
capable oi being rebutted, 41 M. 840* 42 
M. 239 ref 

A person does not lose h:s title to laud by its 
mere submersion under water so long as the 
land m identifiable Non-resistance to vis 
major such as flood, which causes the change 
oi a river course, cannot be treated as evidence 
of acquiescence or of abandonment of rights 
by a riparian owner [Spencer and Krishnan, 
j JJ) Olappamananna Nanakal v Secretary 
I u? Stable egk Indiv. 12 L W 371 : 

I 55 I.C. 770. 

Bengal Alluvion aim Lil avion Regu- 
lation (XI of IS2J) S 4 (JJ gradual accession, 
what is — Gained meaning of — Common law 
i of England, applicability of to India — 
Posses si on and dispossession — Presit mp4 ion 
as to continuity of possession until contrary 
is shou n 

S. 4 duse (1) Regulation XI of 1825 applies 
to ecses oi gradual accession from public 
domaui or territory e. g. river or sea belonging 
to the state and does not refer to land consfis- 
cated irom another private proprietor, as has 
been authoritatively laid down by the judicial 
Committee. 

(1870) 13 M I. A 467 followed. (1S62J 1 
Marshall Report 136 ; 1868 2 W. R. 312 ; 
((1871) 15 W, R 461 ; ((1875) 24 W. R. 317 
referred to (1916) 1 P. L. J. 536 dissented 
from 

$ 4(1) also has no application where the 

accreted land m dispute is shown to have 
reformed on its old identifiable site. (1919) p 
P L. J. 11, P. L. T. 193 relied upon. 

The English Common Law has no applica- 
tion to the moiussll towns in India except as 
t rules of justice equity and good conscience. 

(191 4 ) 42 Cab 4SS applied. 

I Where the plaintiff brings a suit for recovery 
j of possession he has to prove lvs possession 
j and dispossession within 12 years from the 
i date oi the sub but possession is not always 
1 the same thing as actual user, 
j When land has been shown to have been in 
j a condition unfitting it for actual enjoyment 
| in the usual modes, at such a time and under 
[ such circumstance that state naturally would 
j and probably dm, continue till within 12 years 
before suit it may properly be presumed that 
it did so continue and that the previous 
possession continued also until the contrary 
was proved 

(1ST 9 Cal 744 relied upon. 

P: r Das, J, (obiter ): — The word 'gained* j» 
S. 4 (I) does not mean land washed 
away and afterwards identified as having 
reiorraed on its old site. (Das and Adam i, JJj 
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APPEAL. 


APPEAL. 


Htrv \n\f - >: > so Sint,'; v Dund B.uunvi: 
Sing-!. I. P. L. T. 228 

11020) Pat 245 56 I C 344 

APPEAL — Com ency of, Inm decree set 
rvde on review. See 1919 Dig. Co! 19 M klaava 
Kam v Mr dan Go pal 55 I. O. 763. 

Connected suit s' — Appeal filed in 

one — Conflicting findings. 

Pitt, mst 1 tired a suit lor rent os also a title ; 
suit An appeal was preferre ! ag.-.ins: the 1 
C4C : siur ir the rent suit ^riv and the ] tripe 
came to cer.am find nps d'tlerent from those 
at;iv«J at bv the Man''':! m the title sti’t 

Held, though no apprl w.s prCened mm 



t — Maintainability of — Decree of lower 

i court imposing conditions — Conditions not 
• per for then 

j Where o decree imposes certain conditions 
; on the pla nt’ff and provides lor the dis- 
missal of the suit in default of his complying 
: therewith the mere fact of his failure to com- 
ply would not deprive him of his right to ap- 
peal agronst the decree. (Beachcroft, J ) 
E?asan ali v Ri.\i Kumar De. 

55 I. C. 376* 

Manual nabil'tY — Decree set aside oa 

re lew daring pendency of the appeal. See- 
{191 9 j Dig Col. 21 Basheshar Nath v. Ram 
KisHEN I) as. 

1 Lab L J 191 54 I. C- 966 

Mat: tail. ability (f — Judgment by 

Consent— claim s in a general account— 
Limitation — uaiver of the plea 

Luc. siu uv an account stated the account 
turned < ut to be a deliberate fabrication and 


Costs— X a appeal u,dtss question of t 

pel 'Ci pic invilvcd ! 

Vn cm pc .1 : cos ng a question ot corns onlv, i 
where no question oi pr'nmple 1? mwhed, is | 
nci mpe’ent ifutclu r and u \m.i :g, JJ)\ 
{ * ,'in -i 0 i \ Dpi r v l^shvit 1> iU’s.i *,n j 
l\.u Criov. lhurv. 47 Cd 67 { 

56 I C 334. ! 

. Borum Erroneous va' nation for j 

court fees — District Court— High C net _ j 
An appeal from a decree wdich cn the face 
of it was granted m a sun of the jur sd cronal 
value of Rs 5,300 was filed in the H gh Com 
The figure Rs. 5,700 found its way nto the 
decree apparently tor the reason that the p Un- 
iat assessed the market value of the land m 
sirt at that sum, although the real value o: the 
su t tor purposes oi jurisdiction calculated at 
rO times the jama was only Rs 61c. I 

Held: that the appeal lay to the District j 
judge {Chevis, C J and ~Le Rossignol, -JJj j 
Daim, Shah v. Mwa Das. j 

2. Lab. L. J 300 J 

Maintainability of — Arbitration — ! 

Order superseding — Decree in accordance 
unth award— Appeal against. j 

A reterence to arbitration was superseded i 
and case decided on the merits. The order oi ; 
supersession was confirmed on appeal. In the j 
meantime there was an appeal agamst the deci- j 
s:on. On the merits the lower appellate court 
held that an award having been made m the j 
arbitration proceedings the arb'trahon could j 
not be superseded and that a decree must be j 
passed in accordance with the award. ■ 

Held, that a second appeal was competent j 
against the decision of the lower appellate j 
court and that the order superseding the arM- } 
iration having been confirmed on appeal, the 
lower appellate court was precluded from re- 
opening the question. (Adami and Sultan 
Ahmed , JJ .) Shone Thakur i\ Ch^xdesii- 
wut ]ha. 55 I, CR 1. 


rel ance was Ren placed upon the items of cla/ms 
curt a ned m the general account, each one ot 
them te ng barred by lirmtat'ond The defen- 
dants waned the rlea based on limitation and 
proceed ng on th s footing the Court gave a 
judgment for plainffis for a particular sum. 

Held , that the judgment was a judgment by 
c insect and as such^there could be no appeal ; 
but 1 1 it were not regarded as a consent judg- 
ment the Appella'e Court m adjudicating upon 
the cla : ms must necessarily examine into the 
conditions assiciatod with the bar of limitation 
affecting the items m the general account. 
{Lord Buckmaster J Sri Ramachandra Deo 
Gaku za C '-i a i tax a Sahu. 

39 M. L J. 68 : 18 A- L. J. 625 : 
28MLT.97: 1920 M. W. N. 366: 
12 L. W 260 : 22 Bom. L R. 1313 : 

24 C W. N 1055 : 
56 I- C- 539 : 47 I, A. 200. 

-Nezv case — Not to be allowed to be 

mace without giving opponent opportunity 
to meet it. 

In a suit for pre-emption deft res ; sled plffs. 
ckrm on the strength of a deed oi gift. The 
vabdity oi the gift was not quest 1 ' oned in the 
trial and plaintiff’s suit was dismissed. Oa 
appeal plff. challenged the validity of the gift 
deed on the ground that it was not properly 
attested and that attestation had not been 
proved. 

Held, that the plff. hav'ng virtually admitted 
the vabdity of gilt at the trial ought not to 
have been allowed to challenge it in appeal. 
At any rate the appellate court ought not to 
have entertained the objection without afford- 
ing deft opportunity of proving the due attesta- 
tion of the deed. ( Titdball and Rafique , JJ } 
Lvlta Prasad v. Nasir Khan 

56 I. a 179. 

Order granting leave to sue a receiver 

for damage caused by his negligence whether 
lies -See C. P. Code, S. 104 and O 43. R. 1. 

22 Bom. L R 1126. 
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APPEAL. 


; ARBITRATION. 


— Presentation of, w'thout cupy oi 

decree — Invalid S< ee C P Code O 41, R 1 

54 I C. 36. 

Right of — • Decree-holder — Suit to 

establish right to property attached and sold 
in execution of decree. 

In a second appeal arismg out of a sun for a 
declaration to the effect that a certain \acant 
site was not liable to attachment and sale m 
execution of a decree, it was contended that 
the decree- holder having parted w th her 
interest in the property by the sale m favour 
of the auction-purchaser had no locus standi 
to prefer the appeal to the District Judge 
Held, that the decree holder was aggrieved 
by the decision which rendered the sale 
effected at her instance and in execution of 
her decree liable to be set aside as soon as the 
plaintiff's father died. The decree -holder was 
then liable to make good the purchase 
money to the auction-purchaser, and in order 
to avoid this possibility she was fully entitled 
to appeal from the decree of the first Court. 
(Rattigan, C. J.) Rupa v. Uttam Singh. 

2 Lah L. J. 158 

Right of — Person not ex facie a party 

but claiming to be beneficially interested . 

Where a decree is passed agamst a person 
and another person seeks to appeal from the 
decree on the ground that the party on record 
is his benamidar but his character as bene, 
fidary is denied by the alleged benamidar held- 
that the beneficiary could not appeal. 

R. 5 of Chapter VI of the Patna High Court 
rules had no application as the decree was not 
against a trustee as such. (Miller, C d and 
Coatts, J) Gobind Ram v. Badri NArain 

5 Pat. L. J. 256 : 1 P. L. T. 159: 

55 I. C. 881, 

APPELLATE COURT --Costs — Dec:- 


we ght o: evidence (Richardson gnd Gmzz\'<, 
//; Hhi Cii-.nii.a hen Co owe a cr o Beimn 
Bl-'au Sa. a 24 C. W. Is .800 ' 

58 I C 879 

bidghicrz of — Disagreement with 

dueling of drd Conn — Duty of Appellate 
Court 

V an Appellate C^urt disagrees w All the 
finding of the teal Court, it should come to an 
aide pendent finding of hs own „p on the et 
deuce on tlie record \Cha:urj<:c .on/ Pant on, 
fd ) Majulw/DIX KAumvj ; M-.ji.iU'i- 
bikama.n Biswas. 56 1. C. 24S« 

Id cic point — lute rg ret at ion or statute 

A pent noi urged m the Court below but 
which depends on the construction of a statute 
can be ra’seff on appeal. ( Miller , C d and 
Adattii d ) All vx Mathewsox v Dr. Bovrd 
of Maxuhum I Pat. L. T. 269 

(1920) Pat. 193 58 I C 749 

AVtc point ,*zL'hcn allowed— Question 

of law. 

A pure question of law not depending on 
the determination of a question ot fact, though 
not raised m the primary Court nor mentioned 
in the memorandum of appeal, and is not on* 
of jurisdiction m the sense of competency of 
the Court to entertam the suit can be raised at 
the hearing of appeal, if it goes to the root of 
the matter and radses the question whether the 
Court was competent to gran: the rehef claim- 
ed by the plain tui ( Mooter jee and Fletcher , 
JJ.) Ram Kissex Jovd^yae v Poor ex 
Mull. 47 Cal 733 : 

31 C. L. J. 259 • 56 L C 571 

Power 0 f — .conviction of accused 

under S. 457, Penal Code — R 'ght ot appellate 
court to convict under S 450 Penal Code Sec 
Penal Code Ss. 4 50 and 457. 

1 Pat. Is. T. 221. 


sion of trial Judge-Interference on matters of , 
principle See C. P. Code S. 35. I 

24 C. W. N. 352. j 

Damages — Quantum of — Interference j 

with award of trial judge — When justified See 
Damages. 24 C. W. N. 352. 

Findings of fact — Appreciation of 

evidence. 

Per Richardson, J. : — A Court of Appeal 
should in general be slow to differ from the 
trial Court on a question of fact depending on 
the credibility and veracity of witnesses But 
there are cases where the trial Judge has ap- 
proached the evidence from a wrong stand- 
point or lias applied to that evidence wrong 
standards of probability or improbability. If a 
trial Judge says that a servant speaking for his 
master ought never to be believed, the appeal 
Court is not obliged to accept IPs estimate of 
the servant's evidence. In such a case the 
question is not merely a question of the credi- 
bility of the particular witness, the witness lias 
not been given a fair chance. These are ver- 
dicts or findings which are contrary to the j 


Powvr ot, inadnus-Jhle evidence ail - 

nutted b v lower court — Procedure See Be NO, 
Tex. act, S 103. 1 Pafc. L. T. 224. 

Powers or to examine parties— C P. 

Code S 107: See (1919) Dig, Col 2 1 JaNS 
Bahadur Ru v. Pakwati Kukwar, 

42 All 48. 

-Question of fact— Decision of trial 

Judge, not id be lightly set aside See >1919) 
Dig. Col. 25. Be joy Krishna Mulerjek 
v. Kritya Gopae Singh. 47 Cal 337 : 

24 C. W. 2ST. 972 : 54 I C- 736. 
ARBITRATION —See also C. P, Code 
S ch d. IX 

— ■Arbitrators — withdrawal of one — 

Procedure. 

Where of two arbitrators appointed fc« 
decide a case one withdraws pending the 
arbitration the remaining arbitrator cannot 
proceed with the case and file an award. The 
Court should in such a case appoint another 
arbitrator in place of the arbhrator who has 
'withdrawn or supersede the arbitration and 
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ARBITRATION. 


AH: 


'RATIO AT 


decide the case un the mer is / Wiiherf re , 
Thakar Das r Xvuun 2 Lab L -J 6 ; 37 

56 I. C. GAL 

• .Award— Exparr e pr.iCi x.A yw — - • r * 

rators when j list idea m iu \ tr : . g oa ^ i a/v. r A -’ 


It ' 


efutv o; 




r: cs 


CuiluM’ e 


proceea ex parte to see : i a : :r 
Miftic'ent nonce to enable Derr 
put their c?se before Lie orb” v 
son is guTy ui f> no: , *rre cD 
remsH to have ?ny Jur.g to Jo “At’" an arb’t- 
’■y.ron the arbitrator? need not m.e n it ce bn: 
might proceed expat te [Ra,:.V.yJ j LuVm 
Dkk\tl's and Co. :\ P'Jkg-' • i :h ■' D .s 
Ngmn Dk>. 47 Cal. 29 * 

5SI C 325. 

-Award — Legality of- — Injunction - 


- .amoc'c 


— Av. - rd — rett.ng aside of — Error- of 
t -• v„e c* the av. arc! — Illegality - 
' Coir a Tr ole Assoc • at i on N Rr. 23 
—Vendor aid I Air chaser — Person Com - 
i oi Contract — Right to cla-rn 

•s Hoc — 11010 iAg Col 40) jivi'Af 

rPiPM\c :.mj Viewing Co v. Bovjiv. 

44 Bom. 780. 


Discretion . 

It ’< a matter of procedure and nut of &uh- 
Msmce that the rarty complanvng of the -n\ab- 
dhv of an award would have to aptly to the 
Court to base the document taker, oft the hie 
An interlocutory injunction should not be 
granted upon nos el considerations mteriermg 
with arbitrator^ bv teas mo. d fie re nee m 
practice between the Arbitration Ac: and the 
pr ovis’ons o; the rules C3 C \Y N til All-! 
loll. /Sanderson, C J , Mvokerj^e and 
neither. JJ J JoiLAL A Co. a Gui >HkY. 
ihioncs. 

47 C 611 • 31 C. I*. J. 167 i 


24 C. W. 
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Award — Minor parties — X^giigeiu e 

of guardian — Award if bmar ig o : i> i .ora — 
Eeve t's to run *y inte res t 

Where certain nmo" p?rfe 3 io - m c "-u:c 
arc not properly represented m th? 
proceedings and their guard - p 
and iraudulentlv in h s duty to pr 
interests, the award passed by the 
D not b’nding on the minors (Oi 
Eakeweli. JJ J Kampala \kkt 1 h imm' \- 
mach\»lu W Plkvndkvamma 56 I.O. 593. 

Award— Objections to— DAm/V o 

for default — I'* tree in accordance wit'i award 
— • Restoration — A. ppi i cat ion for 

A suit was referred to arbitration and the 
arbitrators made an award. aga : nst which the 
plaintiff died certam objections. The objec- 
tions were subsequently dismissed i or default 
and the court passed a decree in accords nee 
with tb# award. That pled ntift apphed for res- 
toration oi his petition of obseebons, Held 
that tho passing of the decree did nut operate 
as a ground for refusing to onteVam the 
application for restomu-n on its me. ms 
(fcyves and Gokid Prasad, JJ .) Make N‘]> Ram 
v . Naubat Singh. 

18 A. L. J. 756 : 57 I C 220. 

Award — Order sup ersedi ng — I )ec ' si on 

un merits — Appeal — Lower appellate court 
passing decree on award— Second appeal — 
Maintainability of. See Appeal, Maintain- 
ability of. 55 I* C. 1 * 


Award — Sotting aside — Forgery — 

Disptifc u; : s - ; -g yVu/L Contract — Power of 
arbitrator to determine existence of cor tract 

; A and R entered mho several contracts for 
( the sale rnd cure 1 use of Hessian wh*ch were 

■ contained .n Ad owe Notes. The Ad rice "Note 
! No J1 contained a writing which stated 

mat i 'a ns n settlement oi Ad' :ce Note No Jo, 
j The coirracts provided that all disputes what- 
1 s er ar-s’ng on or out of the contram should 
i be recurred to arbitration Disputes haw’ng 
| arisen they were referred to arbitration and an 
Ta'vard vrus g r ven ‘m favour of D A. applied to 
; set as de the award on the ground that the 
t sard wr-Png on the Ad', me No J1 was forged 

■ and so the arbitrators had no junsdicbor to 
deede the question ot forgery winch went 

i to 0 e \ery root oi the cc-nract --- 
’ HcL>, Fed :t was comoetent T or the arbitra- 
tors under the terms of tec saburssion to 
decide Vvhetiier or no. tin's mterpoD/’on was 
I m ;he contract as or-g nally made (On arcs, 

' Ji i Alii j hoy Mahomed v D\ii inatii E vlo 
! KAM. 24 C. W. If. 567. 

— dtauTi *’ — Successive awn roe —Secern! 

! amd nr pe rate contracts 

j T 'ere may 1 sticccssb. e awards c ■ cr <n the 
j same mntmr : J". C. W' N, 7f’u Lei. d' here 
; f. rea r ev.ue~al and separate ccinracts the 
i right conferred by the nrl 'tra: cn ciauw- a no’ 
j e.'taisled as soon as a comple.e aw vrd s made 
j a un the dr-t mlcrence IMooCrj.c, and 
; Fiebdar, fj , RalwVRUNh Rina v doH’-vai 
: Bhopica 81 C L. J. 391 - 

j 24 C. W. 1*. 775-56 1 C 828. 

j — — Awari? — Validity of — -Absence of one 

j of the arbitrators 

I The absence o r one of the arbitrators at one 
1 of the sating'* when nothing material which hi 
any way afiected the subsequent award was 
’ done does not r. any way vitiate the award 12 
* Mad lid and 7 All : 2d ref. (KriMman, J j 
: Vac A NASI Ra MANNA V. KlLLAMSElTI APPANNA. 

i -• 12 L. W. 505. 

Aware — Validity of — All partners not 

i consent 'r.g to reference — Award invalid. Sec 
‘ C. I' Code 6'c-i II, Paka 1 

31 C. L. J. 150. 

: Award — Validity of — Award it gainst 

I a p’rm 

j An award agednst a firm is not bad. The 
I prov siens relating to the execution of a 
decree agamst a firm apply to an award which 
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ARBITRATION 

has been filed. (Rankin, •/ ; Louis DiheyFUs 
AND Co v PUkVSOTTCM DAh X A PAIN D-Ab 

47 Cal. 29 • 56 I C 325* 

Award — Validity of — Award embody- 
ing agreement between parties 

The ''act that an award embodies an agree- 
ment arrived at between the parties does not 
prevent its being a vahd and bindmg award 
T A 22 4 foil An award when delivered is 
binding on the parres (Shadi Lai and Broad- 
way, ffj Dus bar 1 Lal v WasU Malik 

56 1. C. 115. 5 

, Award — Validity of — Award not \ 

signed at same time in the same day by all • 
the arbitrators — Misconduct , 

An award ; s not invahd simply because it 
was not signed on the same day and at the same 
place by all the arbitrators 

The Court is bound to pass a decree m ac- 
cordance with the award. 

12 M 113 ; 7 A 533; A. W N (1SS5) 139 
dist. (Scott-Smith and . Abdul Raoof, JJ.J 
Abdul Ragman r Shahab ud-din. 

1 Lab. 481 : 55 I. C. 883. 

Award — Validity of — Compulsion on 

arbitrator — Use of threatening language by 
Con rt — Revision. 

A Court has no authority to compel a private 
arbitrator to arbitrate against his own will If 
an arbitrator, after having recorded some evi- 
dence and submitted his decision upon some of 
the issues, refuses to arbitrate any further, the 
Court has no authority to force him to do so 
by threatenmg h ; m w.th a notice to show cause 
why he should not be charged with contempt 
or Courr An order conveying such threat and 
an award forced thereby from the arbitrator 
A ter his refused would be set aside in revision 
7 All. 20 ret [Sulaiman and Kanhaiya Lai, 
JJ J Basdeo Mal Gobind Prasad v. 
Kanhaiya Lal Lachmi Nap.ain 

IS A. L. J. 952. 

* Award — Validity of — Concurrence of 

all the arbitrators essential. 

An award to be enforceable in law, must be 
the award of all the arbitrators without d’ffer- 
ence t'BakeweH and Odgers , JJ J Ayyasami 
Mudaliar v. Appandai Nyn.ar. 

38 M . L. J. 145 : 54 I. C. 912. 

Award — Validity of — Consent of 

parties — Decision 1 on. 

The rule that an award is not open to ob- 
jection on the sole ground that it merely 
reproduces an agreement come to between the 
parties, appher. only were the consent of the 
parties regarded by the arbitrators as evidence 
that the settlement proposed is fab to all. 

A guardian is in competent to bind his 
ward's reverse onery interest by a reference to 
arbitration (Oldfield and BakeweU , J J .} Kan- 
tala Venkata Keisi j n am .a c h arlu v. Ka n- 
tala Perundevamma. 56 I. C. 593. 

• —Award-Validity -of — Misconduct of 

arbitrator —Decision on private knowledge. 


i ARBITRATION- 

i When m an agreement referring a dispute to 
; arbitration the arlrtrntor not guen a power 
I to decide the case on It b own knowledge and 
;! without takmg evidence but he does so, he is 
| guilty of misconduct wlimb makes the arbitra- 
; tion null and \o ; d f Lindsay , JJ Lachmi 
! N.akain v Sheo Nath Pan hey. 

42 AIL 185 : 18 A. L. J. 7 : 

54 1. C. 443. 

Award — Validity of — not made in 

time fixed 

An award which is not delivered within the 
time fixed by the court is a nullity. >Le- 
Rossi gn o ! , J J 2 Aim* v Gharib Ullah. 

55 I- C 221. 

Award — What constitutes. 

The mere approval of a compromise arrived 
at between the parties betore an arbitrator »s» 
not an award. ( Mittra , A J. C) Shankar v. 
Govinda. 54 I C 311- 

Award— What * is — Parties compro- 
mising sn : t aiter reference — Arbitrators re- 
porting comprom'se to court and asking court 
to pass a decree accordingly' — Report not .an 
award. See C. P. Code O. 32, R, 7. 

55 I. C. 218. 

Contract to refer — Cross Contracts 

containing similar provisions — Effect of. 

Where there is a contract for the sale of 
goods and a subsequent cross contract contain- 
ing the same clauses, for the same quantity of 
goods of the same kind and for the same 
delivery, the obligations under the earlier con- 
tract are extinguished, be ng cancelled by the 
later cross contract, winch has the effect of 
fixing the difference to be paid by one party to 
the other. It is not open to either of the 
parties to the earlier contract to claim arbi- 
tration, there bemg" no difference which is 
referable to arbitration, mere non-payment not 
amounting to such a difference 30 13 203 ref. 
(Crump, A. J . C and Kcmp,A.J.Cj Firm 
of Pokerdas Kishindas v. Firm of-Vishinji 
Gordhandas, 56 I C. 514 

Dispute, what amounts to — Claim 

admitted — Payment withheld under a claim 
of right, whether a dmpute — Reference! made 
under ordinal contract after a settlement — 
contract if valid — Interest — If arbitrator may 
allow though not provided for in th« contract 
See (1919) -Dig. Col. 37. Uttam Ch AND v. 
Mahomed Jewa. 54- I. O. 285. 

— Reference to — Agreement for — Can- 
cellation of — Long inaction Of parties — Effect 
of. See C. P. Code Soil II f Para. 17 (4} 

54. 1. C. 126. 

— Reference. — Award during pendency 

of suit — No application for stay of suit — 
Effect of — Award if valid . 

Where an- action has been commenced upon 
a contract which contains a provision for 
reference to arbitration even if a reference to 
arbitration has been made before the com* 
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mencement of the suit, the award is of no ef fee: 
unless the suit has been stayed pending the 
arbitration It the Court has refused to stay 
an action, or it the defendant lias abstained 
from asking it to do so, the court has se sm of 
the dispute" and it is by its decision, and by 
its dec : sion alone, that the rights of the parties 
are settled, {1012) 3 K. B *257 ; 46 Cab 1041; 
41 Mad. 115. rel. [Hooker jet and Fletcher , JJ ) 
Ram Pros ad Surajmvll v. Mohan Pal 
Lachminarain. 47 Cal. 752. 

Reference to— Parties not consenting 

to — Award invalid See C. P. Code, Sch. II 
Para. 1. 31 C. L, J. 150. 

-'Settlement — Re-opening of— Grounds 

for — Fraud. 

A settlement made by arbitrators or media- 
tors is not liable to be re-opened except on the 
ground of fraud. (Abdur Rahim and Ayling , 
JJ). Ramanathan Chettiar v. Mvthiah 
Chetty. 43 Macl. 429 : 

38 M. Hu J 247 : 11 L W 405 : 
27 M- I*. T- 242 : 56 I- C- 358- 

Stay of — Contract impeached for 

fraud and misrepresentation. 

An arbitration proceeding is to be stayed 
when a plaintiff impeaches a contract on equit- 
able grounds 23 C W, N. 534 foil. [Sanderson, 
C. J. and Fletcher , J.) G. M. Birla and Co., 
l\ jOHURMULL PKEMSUKH 

31 C. L J. 158 : 55 I. C. 817- 

ARBITRATION ACT (IX of 1899) 
Ss. 2, 4 (b), Sand 19— Reference before 
suit — Award after — If a bar to suit. 

A suit is not barred by a reference to arbi- 
tration made before but the award in which is 
delivered afUr the suit. 

Held, that the suit was not barred by the 
reference before and the award after the suit 
(1912) 3, K. B. 257 ref to 41 Mad 115 foil 

Per Kemp, 4 J. C. The case would be diffe- 
rent if by a reference and award before* the 
suit th# rights and liabilities of -the parties 
had been determined at the date of the suit. 
[Kemp and Raymond, A. J C.) Ramchand 
GUHUDASMAL V . Go BIN DRAM. 

13 s. I». R 193 : 56 I. C. 150* 

-Ss. 2, 15 and 19 — Arbitration— 

Submission. to three arbitrators — Stay of suit 
— Jurisdiction of Court. 

The Court has jurisdiction under S. 19 of the 
Arbitration Act, to stay a suit where there is 
an agreement between the parties to refer any 
matter in dispute *to three arbitrators, A sub- 
mission providing for a reference to three 
arbitrators is not outside the scope of the 
Indian Arbitration Act. 

The words “ a submission to which this Act 
applies ” in S. 19 of the Arbitration Act are 
intended to provide for the case where a suit 
is filed in an up-country Court in an area to 
which the Act lias not been applied though 
part of the^cause of action has arisen in a 


! ARBITRATION ACT, S. 4- 

Presidency town That Court would have 
power to stay the suit T thesubm us ion was one 
to which the Act applies or m other words if 
the suit could w.th leave or otherwise have 
been filed in a Presidency town. 31 Bom 236 
dissented from. (Pratt, J j in re Babaldas 
Khemchand 22 Bom 33. R 842 : 

57 I C. 997. 

— -S. 4 (6) — “Submission”— Meaning 

of — Inference from documents — Clause fixing 
time for appointment of arbitrator — Waiver, 

“ Submiss'on ” means a written agreement 
signed by both parties, to submit differences 
to arbitration and this agreement may be 
collected from a senes or documents even 
though connected by parol evidence and the 
signature to bind the party signing Where it 
was printed on the indent iorm that disputes 
arising between the vendor and the vendee 
would be referred to arbitrators one appointed 
by each party, and the indent form was filled 
up and signed by the purchaser held that 
the submission was binding on him . 

Under one of the clauses of the agreement 
disputes arising between parties were to 
be referred to the arbitrators appointed in 
Delhi, one by the vendor and another by the 
vendee and if either party failed to appoint one 
within 20 days of the receipt of letter from 
the other party, the decision of only one arbi- 
trator w r as to be final 

The purchaser refused to make the appoint- 
ment denying that there was a submission 
whereupon the sole arbitrator appointed by the 
seller passed an award before the period of 
twenty days had elapsed. 

Held, that the failure to give the requisite 
number of days for the appointment was fatal 
to the award of the sole arbitrator who had n6 
jurisdiction to pass it. 

The refusal and failure to appoint an 
arbitrator d ; d not amount to the waiver of his 
right by the purchaser, as the period of 20 
clear days had not elapsed, and the award 
made by the sole arbitrator was bad in law. 

When a Court is asked to file an award it has 
to see whether it is enforceable in the s^me 
way as a decree would be enforceable if it 
was a decree (Piggot mnd Walsh , JJ J 
SUKHAMAL BaNSIDHAK. V. BABU I>AL KEDIA 

& Co. 42 All. 525 : 18 A. B. J. 652. 

• Ss. 12 and 13— Arbitration, award 

— Time for making award not specified — 
Application to set aside — Extension of time for 
making award — Jurisdiction of Court — C. P. 
Code, O. 41, R. 33 — Appeal against order 
refusing to extend time, See {1919) Dig. Col. So. 
Tejpal Jamundas V. Natbmuel & Co. 

54 I. C. 668. 

yS. 14 — Award — Ground of attack — • 

Suit to impeach award when maintainable. 

When an award under the Indian Arbitra- 
tion Act, has been made and filed, a party 
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ARBITRATION Act S. 19. 

affected thereby can maintain a suit to im- 
peach it on grounds not included with in S. 14 
of the Indian Arbitration Act. 

Where a ground of attack goes to the root of 
the matter and arises as it were before the 
constitution of the domestic forum, a suit is 
maintainable for the investigation and 
determination of the controversy according to 
the procedure prescribed by law. 

Where the grounds of attack ar« completely 
covered by S. 14 oi the Indian Arbitration Act, 
an application is the exclusive and not merely 
an alternative remedy, the adjudication by a 
court other than a Chartered High Court, will 
be final and not liable to be challenged by way 
obappeal : 5 Bur. L. T. 153. (Mookerjet and 

Fletcher, JJJ Radi-u KrssEN Khetry v 
Lukshmi Chandjhawvr 

24 C. W IV 454 : 31 C L. J. 283 : 

56 I C 541. 

S. 19 — Arbitration clause — Party 

repudiating contract — Right of. 

Where a party to a contract, enabling the 
parties to refer to arbitration repudiates the 
contract, he cannot be permitted to reh upon a 
subsidiary term in the contract and demand 
a reference to arbitration. (Kemp, and. 
Raymond » A. J. C) Messrs. Jivraj 
Lakhoisi v. Messrs. Taka n das Mohan- 
das. 58 I- C. 790. 

g. X 9 — Arbitration proceedings — 

Filing of suit subsequently — Stay of suit — 
Effect of. 

The filing of a suit by a party to an arbit- 
ration proceeding renders subsequent proceed- 
ings before the arbitrators null and void but 
it has no retrospective effect. 

Disputes having arisen among the sellers 
(Appellants) and purchasers under a contract 
containing an arbitration clause, the sellers on 
24th April 1919 referred the dispute to the 
arbitration of the Bengal Chamber of Com- 
merce and both filed their respective state- 
ments before the arbitrators. On the. 14th 
August the buyers filed this suit and the 
sellers were served on the 26th September. 
On the 16th October the arbitrators made their 
award in favour of the sellers and this award 
was set aside on the 2Sth. November at the ins- 
tance of the buyers on the ground that the 
arbitrators were functus officio after the filing 
of the suit. On the 1st December the seller 
applied for stay of the suit under S. 19 of the 
Indian Arbitration Act ; 

Held — 'That the cancellation of the award of 
the 2Sth November did not affect the portion 
of the arbitration proceedings which had taken 
place before the irsdmdon o* the -suit. 

Held further — That under the Rules of the 
Tribunal of Arbitration the remedy to proceed 
by arbitration was still available. 

Held also— That as there was nothing shown 
why the court -should not exercise its discretion 
under S. 19 ef the arbitration Act the suit 


ASSAM FOREST BFGXTLATIOK. 

should be stayed. (Mookerjee and Fletcher , 
JJ.) JOEKIRAM K\VA V. GaNESHAMDAS 
Kedar Nath 25 C. W- 231 62- 

■— S. 19. — Breach of contract — Arbit- 
ration — Reference — Stay of suit — Custom 
alleged inconsistent with contract — -Power to 
decide . 

The parties to a contract referred the 
matters in dispute between them to arbitration, 
and the Court stayed the suit under S. 19 of 
the Arbitration Act. Plamtiff objected to the 
stay of the suit, on the ground that the maim 
defence to the suit was based on an alleged 
custom which was inconsistent with the written 
terms of the contract, and could not be gone 
into before the arbitrators 

Held, that there was no leg 1 objection to 
the arbitrators going into the question of the 
existence of the alleged custom, whereby the 
method of performance of the contract would 
be legitimately w dened 

A mere widening of the method of perfor- 
mance by custom is, though a variance, not a 
contradiction of the terms at a contract, so as to 
make the custom inadmissible. ( Fawcett , J C 
and Kincaid, A. J. C) The Firm of 
Gobindram Shivaldas v. Messrs. Ewart 
Ryrie & Co. 58 I G 503. 

! S. 19- — Cross-Contracts — Arbitra- 

tion clause — Reference. 

The arbitration clauses of a contract are 
only applicable where delivery of goods pur- 
ports to be the object of the contract on the 
face of it They do not apply where the inten- 
tion of the parties, by making cress contracts, 
is to determine the amount payable by one to 
the other. In a suit, upon a cross contract the 
defendant is not entitled to a stay order pend- 
ing a reference to arbitration. [Kemp, and 
Raymond, A. J. C.) JethaLaL KalliaNJI 
v. Pararam Khemandas. 58 I. C. 799 

— S- 19- — Stay of suit — Onus on party 

objecting — Questions of law — Competency of 
arbitrators to decide. 

In an application for stay it is the prima - 
facie duty of the Court to stay the suit and 
the onus is on the plaintiff to show why he 
should not be bound by his agreement to refer. 

Arbitrators are competent to decide questions 
of law and the mere fact that a difficult or 
complicated question of law is raised is -not 
sufficient to take the matter out of the arbi- 
trator’s hands. 12 S. D. R. 34 foil (Faw- 
cett, J. C. and Kincaid , - A . JvC.) HAjr 
Abdullah Haroon v. Messrs. E. D. Sasoom 
& Co. 13 S Ii. &. 201 : 56 I. C. 76. 

ASSAM FOBF8T BBG-TJLATIOISr 
(VII OF 1891) S. 17™ Declaration of 
reserved forest — Disposal of claim as condi- 
tion precedent to validity of final order. 

Where after the issue of preliminary noti- 
fication under S 3 of the Assam Forest Regu- 
lation the petitioner filed a claim before ih# 
Forest Settlement Officer wh« held that 
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was not competent to decide a claun of the 
nature made in the case and disallowed it, and 
the petitioner did not appeal aga-nst tins -order 
and the final notification declarng the fores: to 
be a reserved forest was made Held : — -Teat 
the petitioner’s claim was not undisposed ox 
within S. 17 of the Regulation and the final 
notification was not invalid. [Sanaerson, C J 
and Wahnsley, J ) Khandkar Hedayatulla 
v . The King- Emperor. 

24 C W- N. 645 : 53 I C 33S ■ 
21 CrL J 754 

ASSAM BAND AND XEYE NOTE 
BEGUBATION Ss 3 (b), 98 AND 

97 — -Partition — Lands included in the estate 
joint lands o; 8 ex eral estases See (191b) Dig 
Col. 37. Y xsin Au Mikdu Kadhaggimnda 
CHaUDHURL 

47 Cal 354 

AWAS'3 See A r p. r tr a t r o n - Aw a e i j and 
C. P Code Sch. II. 

BBHAB AND OBISSA EXCISE. 
ACT (II OB 1915) Ss 3 *12) and 47— 
Import — Meaning of Intention 

Where the accused were simph carrying 
excisable articles with the purpose o: importing 
them into them destination in -U P. for which 
thev had the license and they d'd not intend to 
possess or import them into another province 
through which ihay carried it they could not 
be convicted under S 47 ot the Reh.ar and 
Orissa Exc se - Act. ijwala Prasad, J.) Mul- 
ch and Ram Kvlwvr v Emperor 

1 Pat. L. T- 82 : (1920) Pat- 135 : 
57 I. C- 99 : 21 Cr. L J 579- 

~S 47 (a) — Cocaine — Illegal posses- 


sion of — Accessibility of place to several 
Effect of 

in order to convict a person of being in 
illegal possession of contraband goods, it is 
necessary to fix him with knowledge of them 
existence in the place where they are found 
If the place is one in which several persons 
have an equal right of access the goods cannot 
be said to be in the possess ; on of any one of 
them. (Das,J.) Ram Chan dr k Marwari v. 
Emperor. 541 C- 780 s 21 Cr. I*. J. 172- 

BENAMI — Indian Law — Europeans domi- 
ciled in India — Advancement — Presumption — 
English rule applicable. See Trusts Act, 
Ss. 82 AND 83. 39 M- L J- 296 (P. C ) 

‘Presumption — Hindu Joint family — • 

Purchase in the name of one member — Deci- 
sion against benamidar — Binding on owner 

A purchase in the name of one member of a 
joint Hindu family is a benami transaction 
especially when that member is not the manag- 
ing member or a representative of the family. 

A benamidar is allowed to represent the real 
owner in suits both as plaintiff and as defen- 
dant and a decree obtaired by a benamidar or 
against a benamidar is binding upon the real 
owner. (Mittra, A J . C.J Narhar v. Narain. 

56 I. C 386- 


Test of — Sham or noniinal transac- 
tion — • Proof of —Onus— Recitals — Value of — • 
of time. 

In dererm fifing whether a deed of sale is a 
nom nal transaction if it is shown that the bulk 
of the mortgage- bond wh ch formed the con- 
s deration for the siie contained false recitals, 
it -s open to the Court to enqirre whether such 
, fict-tious documents were not introduced to 
j lend colour to a transaction winch was never 
i * ntended to be acted uoon If on tiie other 
i hand, there was substantial consideration for 
! the s.de, the fact that all the items recited as 
■ constituting the considerat on are not satis- 
; factorily proved would m no way lead to the 
interence that the deed was nominal. 

The burden of prool is on the party who 
alleges that the document was not intended to 
• be acted upon 

When a coir eyance has been duly executed 
; and rev stered by a competent person, it re- 
j quires strong and clear evdence to justify the 
j Court in holding that the parties d^d not intend 
j that any legal effect should be - given to it. It 
| needs to be proved that both parties had it in 
them m.nds that the deed should be a mere 
| sham and m order to establish this proof u 
j needs to be shewn for what purpose other than 
j the ostensible one the deed was executed 
j Rechap in deeds should be challenged at or 
{ about the time ot the'r execution As time 
j passes, a recital consistent w'th the probability 
j and circumstances of the case assumes greater 
! importance and cannot lightly be disregarded. 

| The word “ benami 99 does not ordinarily 
j signify that the transaction to which the term 
i is applied is a sham transaction and of no 
I effect, but rather than the actual executant is 
j one' who has lent his name to the person who 
is the real party to the contract. (Abdur 
j Rahim and Spencer, JJ J Vyricherla 

Veerabhadearaju Bahadur v. Dasikaj 

Venkatachellapatl 57 I C 689. 

BENAMIDAB — Decision against— Bind- 
ing on real owner 

A benamidar is allowed to represent the real 
owner in- suits both as pi ft and as deft, and a 
decree obtained by or against a benamidar is 
binding on the real owner. (Hittra, A J. C J 
Xarhar v. Nap. ain. 56 I. C- 386. 

Decree against if binding on real 

owner. 

A proceeding against a bennmidar and its 
ultimate result is tullv binding on the benefima 1 
owner. In a suit on a benami mortgage it is 
not necessary to add the real owner of the 
mortgaged property as a party. (Chatter jea 
and Duval, JJ J Abdul Rahaman v. 
MohendRa Chandra Ghosh 54. J. Q. 033, 

— Mortgagee — Suit for possession of 

property purchased — Mortgagee decree 
holder-leave to bid not obtained — Effect — 
Whether decree holder mortgagee necessary 
party — Suit to recover one portion of property 
purchased — Suit to recover another ' portion of 
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BENAMIDAR. 


- BE J G. ALiliU & DILUVI01-: ACT 


the property from different defts * — edair- 
tainabilitv — Procedure C. P. Coile O 2 , R 2, 
S. 47, C. P. Code (1SS 2) S. 294 

In execution of a decree on a mortgage the 
plaintiff purchased as a bcnamidar oi the mort- 
gagee (decree holder) the judgment-debtor’s i 
two annas share m a khoti takshem and also 
the khasgi lands appertain ing to the share 
Leave to Did at the Court sale was not obta ned 
under S. 294 of the Civil Procedure Code, ib82 : 
The plamtiff obtamed a certificate ot sale ! 
for the lands so purchased by him. The pi am- j 
tiff recovered possess’on ot oe khoti zarshim 
under S, 319 oi the Code In DUO lie sued to 
recover possession oi two Surrey Los oi the 
khasgi land and obtained a decree To tins 
suit defendants Nos 2 and 3 were made 
parties though needlessly He agam sued n 
1914 to recover possess on of other Suney No-, 
which were covered by the certificate ox sale 
and which were m the possession of aeiendant 
No. 1 as tenant of defendants Nos. 2 and 3 ; — • 
Held, (1) that the mortgagee tor whom the 
pi amt iff was be a ami da r was not a necessary 
party to the suit and that the plaintiff though 
a bcnamidar couMsue in his own name to 
recover the property vested in him as a bcna- 
midar. (1918) L R. 46 I A. 1 followed ; 

(2) that the onfissmn on the part of the 
mortgagee to obtain leave to bid under S. 234 
of the Civil Procedure Code oir 1882 d : d not 
render the purchase by the bcnamidar iznald 
or unlawful, though such a purchase was 
hable to be set aside under the prot ’sions of 
the Code ; 

(3) that the suit was not barred under O II, 
R 2 of the Civl Procedure Code 1903 
since in the present case the cause ot act ‘on 
was not the same as that in the sun of 1910 in 
which different properties were involved and 
d’fferent defendants were m posses don ; 

(4) that the sun was not barred by S ~t7 oi 

the Cwil Procedure Codeot 190S for the plam- 
t-ff was an auction purchaser who was not the 
decree-holder for the purpose of procedure and 
who was therefore entitled to sue to recover 
possession of the property which lie had 
purchased, 33 Bom 492, 16 Bom. L R 

66 1 ; d’st. ( Shah and Hayward, JJ J RaM- 
C h AN DR A VlTHAL BKAT V. G A] AN AN NaRA- 

yan Deshmukh. 44 Bom. 352 : 

22 Bom. L. B 296 : 56 I- C. 349- 

Rights of real owner — Husband's 

purchase in the name of his wife — Death of 
husband — Transfer by wife, effect of — Mort- 
gage by transferee— Right of mortgagee to 
proceed against wife's share of the inheritance 
See (1 919) Dig. Col. 42 Basar KhaN v. 
Mouevi Syed Leakat Hossein. 

11 L- w. 241. 

Right to sue — Benamidar not to be 

guilty of fraud etc. or accessory thereto. 

A benamidar can sue in his own name in 
certain cases but he must come into Court with 
a clean case.. 

n ? 


Tie iw.es canivu be _ :p 1 m 

I c clung ng ter m • ■ ^ ~ us uiv.. UiUs. * e ^ 

i Av.n u. a*. sj i:,. eigu.fi/ 'n 2. o 

f olumt Ch/u, O C J j Pd; * P .v : Ghana 
j Mal ^ ^ ^ 55 I 0 St>6- 

A bcnr.ru d .r err rr wr r r •: , <. for re- 
demp. on m bus rvu r.r, \ me: ; ", we Gcal 
owner is bound by tie dec ^ ».c e . sc. *, 
though net a part'* r J v e.P Pru'.t . J j -T-JV- 
dhanand t\ Hi:: Si> Ye 56 I C 599- 


pi cade, 
A s 


Yp;r o* 

, co-lL fc — d 
by a th .iai 
. . l e Ci .* c : e - 

n Th , 
cal cwr.-r; 


r : .1 


nee 
Leif -n^ 


lAuCe n. 
b.uar.h 


tc.e 

the 

the 


m; ne- does no: 

Court is bound to g \ e elect to die legal pre- 
sumption winch ar.ses iFRtciu r a, id Laming, 
J J ) Kanai Lal Khan v. Toodsi Manjuhi 
Dasi. 54 1 C 21, 

— Suit by — Thai owner not a party. 

A bcnamidar represents the real owner and 
an action can be m ad n tamed ;n his name in 
respect of the property that stands in h s name 
although the beneficial owner :s no oartv to it. 
37 M. L J 63, 46 C 266 (p C. ) followed. 

A bcnamidar mortgagee can sue for posses- 
sion of the mortgaged uropertv (Brcadwav, 
JJ Rurau. Above Majid 55 I C 431- 

BEWARES HIX/DU UNIVERSITY 

ACT, S. 20 — Unwersity apno’tred ax exe- 
cutor — Probate, Powmtoobm n S, c Pi uin.Tfi. 

23 O C. 28. 

BE PI GAL AGRA A.TB ASSAM 


CIVIL COURTS AC 


Ss 13 artel 


21 — fin is Valuation V::. (Yil u. Pm 7) fi. 11 
Suit valued at less than Rs :bOU — Dism .-sal of 
— Appeal to Dt judge — Decree tor more than 
Rs 5000, it valid" Sec (1919) Dig Col. 43. 
Satya Kinkar Bahama v finiBt Prasad 
Singh. 11920) Pat- 17. 

BENGAL ALLUVIO V A HD DXLU- 
VIOINT REGULATION (XI of 1825) 

S 4 (1) — Gained, meairng ot. Sll Allpvion 
and Diluvion. I Pat L T 229 : 

55 I. C. 344. 

BENGAL ALLUVION AMD DLLU- 
VIOl ACT ;ix of 1&4HI— Applicability 

of — Samkrbtm lands not paying revenue 
directly to Govt — Bcng Rcgm du of (825 — 
Applicability of — Lease by Govt — Rent Diara 
proceedings for assessment with reienuc 
m id i r S. 6 of Act IX of 1817 — Suit for decla- 
ration in civil Court-Maintainability of. 

Under Act IX oi 1847 IB. C ) h must be 
shown that land has been added to any estate 
paving revenue directly to Government. 

Where the Government as k< owner ” of the 
Sunder bans granted a lease ot certain lands for 
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lUT 


ST PART AGP, S 77 


a certain term 'v HaiTTE.E ’or 
renewal on a progress* x ~e veiwib m : m . .0 
lease there wo no d 1 at met ‘or. bam .-m 
and “revenue” and the rehvnun me e3 o' 
was that o: a lesser and lessee mi he Law 
was not allowed to cl* 1 o m aha n: t o' 
on the groan 1 oi ddn inn and ’it mu . w : 0 
h s lease-hold imeres-- Ks odver -or e.o 
m nenble and to moveable were /able m 1 e 

o: the jama resaw ed by the V :s_* 

Held — That hat are remit 1 :; a.: ms 1 c 1 
tine Gj,erame.n owno r u: he h.mh.’.rs 
and to the ^ terms and the ^ cm. ...m o. o'; 

holder 01 an “estate oavmy revenue .are,. 0 
Gwe: nrnenc” and as such Ac: I A * • I ''.7 cm 
not a rob cable, and ihat the rein: m -■ 0 j - 1 
the panes vans rey mated by ne c none: 
between them su eject to the pro .ns oin • e Ivey. 
XI oi 1835. 

The enore proceedings coni trued by the 
Board ot Revnue assessing the lands with 
revenue n the oreseni case undvr 5 6 of Act 
IX of 1847 were declared a nullity. 

In the present cise the onus la r on the 
grantor ; c the Secretary or bmt« tor In.h : 
to shew addin on to original lands 

The present sa L benny one .or ca declare ..on 
that the proceedings under Act IX <A 1847 were 
a nullhy, it c.-uld no: be dealt vah us d *u 
were a regular apnea! iron: the dec sum o: the 
Board of Revenue under S 10, cl (3) 01 
Reg III of ISIS 

Having regard 10 tl e bound vr es u. turn 1. am 
demised in th.s cawer.nl n dm uTwcv u 
evidence m show dial the rivers a,, the vLua o. 
the gran: were oubbe nadgrbie rwers 

Halt!, that the bouudar es on me wnith an 1 
west extended to the nr dale m the :w * r miw 
(FletcJnr and Chose, JJ i The ?zcxavauy 
of State for India v Jaitnduv Xvr i 
Chovdhvsy. 24 C. W hd 737: 


.v svuym: maucr o. me o..it at 
dm ids: Court was loss than 
Al, ay aval la ’ Ci the D s.rct 
r mo iT yh Court 1 3 id nr s, 


D 


AO , 


57 A O 13- 
OCTET OP WARD:! 

— nutim- on Oi sad by manager 
■on -mu me .cent bl ny oi srnc- 


1 ure- 


ter uc m ng pc 1 ore 
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BE 7 GAL CIVIL COURTS ACT, 
(XII OE 1887) S 21 —Appeal -Forum— 
Valuation of suit— -Plaint amended and 
claim reduced — Statcme?it of valuation. 

In a suit by one of the heirs of a deceased 
Muhammadan lady for recovery of the latter's 
dower the plamliif claimed Rs. 3,500 tor her 
share and Rs 5,000 on behalf of a minor 
daughter of the deceased lady. Before the suit 
came on for hear mg this daughter died and her 
share passed over to her father, the defendant 
Thereupon the ola'ntifi amended her phunt 
stating that only Rs. 3,500 now remamed due 
and claiming relief for that sum instead o; 
Rs, 7,500. She however added a prayer for 
costs as originally incurred on the lull Rs 
7,500; and the valution of the suit for 
purposes of jurisdiction and payment of 
Court fee lad at Rs. 7,500 in the plaint was not 
altered. The suit resulted In a decree and the 
defendant appealed. 


"t“- > 1 i !>g Col -T D jOE Cl I AN 1 X\ 

j-U. i i v a a 1 \j o h tEA iJ l u i 

53 I C 231* 

!BPT-a- AST. PARTITION ACT, 
3 s 35 and 119 — Part it 1 on — Poieers of 
, Rw.y 'Jo! Actor — J’tris actio*, of Civil Court. 
j . . CAptny C Jilec. or cm only pass an order 
I uncle’- S o5 o! the Bang Es-. Partition Act, 
j durmg the mah r.g of a partition and before he 
| i-m suLmrued the same tor the sanction of the 
C Lector 

Vfiiere a partifon has been effected, the 
C-vil Conns have no junsd'ction to disturb 
the same (Dus and Tudba ] l, JJ ) Kesaki 
y : n: Lingo v IT i t n : u v r \ x S 1 x g -1 

1 Pat A T. 507 • 56 I 0 149. 

S 77 —Applicability of — Zerait or 

R ashc la \ A hJd by t iff event proprietors— 
P. a\ r of coU.^tor to allot — Questions of title 
brasn e^-fr/oprat ,% — Private purchaser 
tr > rohmetor — r f bound h\ partition. 

Tht; phi. and uv.ts. J and u were co- sharers 
T’m .3 /,\w 'eb..m C -url foun.l that there 
- v 1 oeon a pm puvb: 01 oi the zerait or 
braasht \ m Is only among -.rem, the ra-yati 
lands be -ii y le.t jo.ai, and that m 187S derts 1 
an 1 3 Uad e-iecumd a ^arpes ig 1 oi the disputed 
6c t .tiP:r l.mds m the’ r possess'on to defts. 3-10 
and n lwX sHd the proor.etary interest lo deft 
xo 1 L v. no redeemed defts 3-10 but subsequently 
the whole estate was partitioned by tbeCollector 
unler Estates Part’ tion Act V. of 1807. to which 
de t. Xo„ 11 was not a party. The disputed 
lands were all allotted to the takhta of the pill, 
and del* aery of possession g.ven to her, and the 
Lower Appellate Court dismissed the pliTs suit 
•or declaration of- title and recovery of posses- 
s on holding that under S. 77 ot the Bengal 
Estates Partition Act the Collector had no 
right to allot the lands held by defts 3-10 in 
za-peshgt from deits 1 and Z , who got them on 
a previous private partition, and the plff pre- 
ferred a second apoeul to the High Court. 

Held , that the Collector had jurisd’Ction to 
partition the estate as there was no formal 
oarhtiou of all the lauds as contemplated by 
S 7 of the Estates Partition Act. 

S. 77. applies to tenanted lands held m 
severalty and its explanation implies that it does 
no: apply to Zerait or bakasht lands in direct 
possession of the proprietors, and consequently 
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BE2TG- GHEE ADTTL ACT, S 2. 

the Collector has jurisd’ction to alio: the uus- 
putea lands to the takhta of the pff and the 
Lower Appellate Court erred in law hi dwm ss- 
mg her su:t. 

20 Cal. 215 d'ssenlecl irom 

21 C. L 1 59y ; and II -A 106. Re: 

Deft. No 11 rnav enforce h-s purchase by 
an appbcaT’on ot the pruiciple oi S 9J agrunst 
the lands allotted to his vendors, debs 1 and 2 

The Cord CTurt has jumd'coon to decde 
the question os a tie or extent of interest not 
only between a propr.etor and a stranger, but 
also between the proprietors theraseb.es e’ en 
alter a partition has been completed [Halite!, 
and Sultan Ahmed JJ ) JankdULARI Kolr 
v. Bindkshwaiu Gut. 5 Pat L J 456 = 
1 Pat. L. T 374 

BEtfGAIs GHEE ADULTSItA- 
TIOXT ACT, (X Of 1917) S. 2 (2 )—Salc of 
adulterated ghee — Standard raising presump- 
tion as to adulterated nature of ghee 

The Ghee Aduheration Ac: does not lay 
down a standard ra s ng a ^resumption Ilia: 
ghee not sabsiy.ng the standard ’s not genuine 
and :n the absence o: such statutory presump- 
tion every case must depend upon its own 
evidence Where :t was found that the ghee 
sold by the accused center ned a percentage of 
foreign tat : 

Held, that it was adulterated within the 
meaning oi sub -cl 2 of Sec 2. (Chcntdhun 
and Nczcbould, JJ.) Grande Venk \ta Rat- 
nam v. Corporation of Calcutta 

47 Csci 633 : 24 C W. US. 38S: 

56 I C. 586 : 21 Cr L J. 490 

BEI'TG LANDLORD & TEMHT 
PROCEDURE ACT, Will OF 1869) 

S 6 —B.T.Act, Ss 4 and 2,—Umhr-tinyat 
if can acquire occupancy right by prescrip- 
tion. 

An under- raiyat who has remained in occu- 
pation of a certain plot oi land and has ci Ri- 
valed it ior more than tweh'e years mus’ In? 
held to have acquired a right of occupancy 
under S. 6 o; Bengal Act VIII of 1 56 ' 

The distinction made by the L lb Act 
between a raiyat and an under- raiyat was net 
recognised by Bengal Act VIII o. ISuu Under 
the latter Act u>: term “raiyat” included all 
classes ot tenants who were actual cultivators 
of the so:i and it was im re am rial whether sue 1 : 
a cultivator held h s tenancy under a m d die- 
man or under a person, who, though an 
occupancy raiyat or g'nally had placed an ether 
tenant m possession or the lands o_ Ins tenancy 
for purposes of cultivat on, unless su.cn sub- 
lease, was :, for a term or a err by year.” 

Even under the present Bengal Tenancy Act 
an under - raiyat may by cus’om acquire a 
right of occupancy. [Hilda, J.) Prasanna 
Kumar Sir- v. Kamini Sundari Da c l 

55 I C 251- 

BEI m ‘LAUD KSVEaUE SALES 
ACT. (SI OF 1859). See B’-ngm. 
Revenue Sales Act, 
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BKfG MUST ACT, S. 14 

BENGAL VOCAL SSLF-GOVERS- 
MU 5 T ACT, (III of 1885 ; S.- 146 — Suit 
against Dr Board and Municipality— Limi- 


tat ion — -On:: 
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The cause oi action arose on the data of 
accident, i.e., 5—8 — 1c and not when the dam- 
ages suffered became aggravated, i e , on 
7 — TO — -lc for it is well sealed that -in such a 
case the plaintiff is entitled to compensation 
not only ior damage actually sc si ole at the 
tune when the sub is instituted or at the time 
j of trial but even such consequential damage as 
i may reasonably be expected to apse in the 
i future from the wrongful act complained oi. A 
! future suit for subsequent loss of the injured 
lunb was not maintainable as it dM not give 
rise to a fresh cause of action without any 
further wrong on delis’ part. 

S. 24 of hie Limitation Act was not at all 
( applicable to the case 

\ S 563 of the Bengal Municmnl Act was a 

■ bar to a suit against the Mi nicqs. as a body 
i corporate but S. 146 of the Bengal Municipal 
I Local Self-Government Act rexerred to suits 
j aga-nst :nd.\ idual “ members of the Board 9 * 
! and not against the ‘ Distric, 'Board * 
Gi.se!:, r"r — d*-g in the plain and natural 
; re?n : T, : ■ ■ a ‘members of the Board/ 

Consequently the suit brought after 3 months 

■ irom the date of the accident was barred 
i age; n st the Municipality but maintainable 

■ acarasi the District Board. {Dcrjcson- 
j Miller 2. J, and A a a mi, J ) Allan Mathew- 
: son u Dt. Boa - d, M vn drum, 

1. P L. T. 209 -11920) Pat 193 : 

58 I. C. 749. 

f 

BENGAL MUN. AGTj Ss. 14 and 
; 15 (III of 1884 ) — Election rules— Qualified 
'■ voter zcho has failed to have his name placed 
! hi register under R. 7 if may apply under 
j Rule 7/— Right of Suit— Jurisdiction of Civil 
t Court. 
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BS2TG- MUN ACT, S 15 ; 

Rr 7 and 11 ul Re Bengal Mwrcmal Elec- I 
lion Rules are nor uln\i vires : 

In dm cose #: persons possess nr: the tpial R * 
cat ; on. re or re 1 by Be prov si ::> F 13 or oy ' 
the rules trained nn.Rr soon sect. on entrv :n ; 
the register -s to be regarded not s ) much as i 
in itself a qualification but as ihe eviarnce upon , 
\>h‘ch tbe poling ciE ter must *r*ocee 1 For; 
th s purpose the remster is cousins so and .t ’ 
the '*est>‘' s that a duly qvabfied T mrson tin Is ; 
himself debarred from voting the conclusion to ; 
be uruwii s not that the Government by rale . 
has improoerly deer ved h in o. h.s r ghts but i 
that he himselt has faded to turn s' 1 the neces- , 
sarv evidence ol Rs title 

Tne 1C d ivR uitervrl allowed by R t 1 R?f- j 
ween the re- mi lb cun on and Re eRnvui is ; 
vioud.\ mienvl ton >e e!ew ics who tivb 
failed to secure amendment u> the re, ”n- 
der R. 6 a further ooporiundy i or m r ed . n | 
and a further opoortunny for the rc.t nc n > n ; 
of accidental om ssions and =>-ich redRcv-- n i 
may be made under the prows j to R 11 w : ch ; 
is not confined to rectification or Re reustor ' 
tor the purr.Oae oi bye-elecurrs l 'tip 

The ehawm .n having a: * 1 *n cm nv enr on ; 
of the rules m nut reci-iyui,' Re o n ^s jn w j 
the PIvntdBs none in the re 0 s.er unde: the ! 
pros- so to R 11 Re IRMuR ] mcl h‘s remedy 
by suit, under Fee t C h C , Fee -2 o_ due 
Specidc Re* e: Act and. pro. s j (dj tofe: 1c o. 
the Benge. Manic, pul AcL But the Pin n:R was 
deprived costs as hs nvg.u have secured Re 
remedy bv apphcjwon to u.e Mad s- rate I Tat- 
non and N ewhould , J J j Moll a A r vjl HX'.j 
v . Ciiairm \n Or Mamhtoll v i Mumci- 
pality. 24 C W id 969 

67 I C 960 

'3s 16 and 69-Rules framed 

under — In fringe men t ol Rule 17, ii invab dates 
election — Burden ol pro A — Directory and 
mandatory prow s : ons— Es „ c o cel — C ss .s See 
(1919) Dig Col 52 Shy am Chuiddn'u' i | 
The CiiAihM v n of Dacca Muxryr - .... / ; j 
47 Cal 524 : 24 C W . f 172 ' 

Ss. 85 and 8 -—Tar ; 

o-i per s — r. ; v . uMEv s and prop Ay | 
zi'ii'i ; n -dnnicip^diiy — l iconic ear.Ui by > 
resident * from outside sources , 

The word “ c rcumsLancjs ” as used in ci (a) ! 
of S. S3 ol the Bengal Mu A coal Act ts not res- 
tricted to income earned or accruing rrorn 
sources w than the Mmyepahty but includes in- 
come earned Oy resident tax-payers irom out 
side the local 1 mils oi the munic.pality and 
such income brought irom outside to be spent 
and enjoyed witmn the Municipal' t y becomes a 
pari of the “ c : rcnmsiances ” ot tbe resident 
tax-payers w ch*n that Municipal 1 tv and is ' 
liable to assessment the**© under S 85, 27 \ 
Cal 8 19 dist. 

The words “w-iivn tbe Muwcipabty >* as 
used in vt UP of F S3 -of the Bengal MunAipal 
Act govern both “circumstances” and “ pro- 
perty”, and the word f< c* rcumstances w must 


BSISFG MUif. ACT, S 290. 

be interpreted to be in substance the equiva- 
lent or “ mean s’ ’ 39 Cal. 141: 41 Cal 16S : 

jo Cal 859: Ref (Tut non andNcwbould, JJ J 

On UuM\NjAYNAGtK, MUNICIPALITY v. SAILA- 

13 ala Datta. 25 c. w. 1ST. 47- 

g gg — Circumstances and property 

aif.'nn Municipality — Significance of — 
Income from Zemrindari situate beyond the 
Municipality 

Under S 85 of the Beng Mun Act, the word 
14 w.LU’n ” controls both the words 44 circum- 
stances” pud “ property” Hence income from 
diem ndari s’tua'e outside the Municipal 1 ty can- 
not be assessed, as it does not come under the 
encress on “circumstances and property with- 
in the Mun'cipal’ty” t Sultan Ahmad, J ) 
Fyed Mahomed Ali NRw au u Cm..:' t 

OF THE i'H.I'K Ml NIC IP VLITY. 

1 Pat. D T 591 56 I 3 821 

g 35 {j.a — “ Circumstance* a d 

property * } - -Means and property within 
Municipality 

Fur the purpose of assessment of tax under 
clause (a; oi S, 85 ot the Bengal Municipal 
Act, the mun c : polity cannot take into account 
the 44 c rcu instances and property” oi the 
assess©? outs-de the JvIun’C’pahty but must 
res:r cl :tsel; to the 14 Circumstances and pro- 
pertv” that s the “means and property” 
w.ih'n the MuiTcpabty and to measure the 
44 means and property” wthin the Municipality 
the test is not what is -nemt b.p what is earned 
within the Municipality ■ Rv; 'crj-’c, C J , and 
Fletcher, J ) Debendra Nath Rai Chaud- 
HUivi v. Pkanab Chandra Ghose. 

25 C W. 2T 45 : 32 0. L J. 210. 

S 86 — Circumstances and property 

within Municipality — whether income derived 
from Famindari outside Municipality is liable 
to tax See (1919) Dig. Col 54. Chairman 
of Behai: Municipality v Mvhant Ram 
Deo Das 

(1920) Pat 120 : 54 L C- 227. 

— S 101 Proviso <3) — “Mach. 

nr;’” me \ rung ol— O'. erbead tank to 'pro\ r ide 
suburbs with filtered water if machinery — 
Existence of machinery, if enhances assessable 
’value Sec (1919) Dig. Col 55 Chairman 
of the Cossipore and Chitpore Munici- 
pality -r The Corporation of Calcutta 

54 I. C 337 

—3s 290,291, 292, 293, 295 

and 297 — Rides framed by local Govt . 
under S 290 if ultra vires— Water Connec- 
tion, if Municipality can cut off for non-pay- 
ment of costs of meter. 

Rules, 4, 9 and 24 (e) framed by the Local 
Government for the Chittagong Municipality 
under S. 2f0 oi the Bengal Municipal 
Act 1S34 are infra virs , and do not conflict 
with Ss. 295 and 297 oi the same Act. The 
Mmrcipabiy is, therefore, entitled to compel 
the occup'er or owner of a house to pay for 
costs of wmter meter to measure the amount of 
water consumed in the house or to cutoff 
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water-supply for non-payment of the same 
(Chaudhuri and Cuming JJ J XvGENDnv 
Lal Das v The Chuhmvn, Chittagong 
Municipality. 47 Cal 426. 


BEE'GK REG 


'II of 1819 . 


S- 362 — Scope of— Acts “done 

tinder" the statute — Notice. 

The Jeiendant as Vice -Chaw mao ot Ae 
Municipality served the plamt’fi whii a tic; ee 
of demand tor dues cla med as ices payable for 
removal oi filth from a receptacle u li s house 
and subsequently a bad iff under Ae ordeis ol 
the Vice-Chvrman entered the Pouse oi the 
Plaintiff and attempted to execute a d stress 
warrant as no pavmem had been made w 
response to the notice ot demand The plam- 
t iff sued the defendant for damages alleging 
that the proceed ngs taken by h'm wore 
mal : clous ; — 

Held, that F. 266 regirres the semce o: 
notices upon the Ccninrsf oners m ever] 
instance and also upon the person concerned 
it the suit is : nlended io be brought 
aga 1 nst an oliicer oi the Comnrss oners or any 
person act : ng under the r d recti on 

An act us to be regarded as “ cone unde* ” a 
statute, it the doer had a reasonable and bona- 
fide bel ei that he was so aeon a (Mooki n<. c, 
C. J and Fletcher , J ) Sasank . Pel hap 
Bane ?jee v Sudhansu Mohan Ganguly. 

24 c. W >7. 891 

BE hi GAG IT W. P AID ASSAM 
CIVIL COURTS ACT, S 13—Sco^ of 
— Boundary Shahahad and Ball i a— Deep 
Stream-Government Notifieation transfi rriug 
villages from one Dt to another — Effect of. 

Under S. 4 of 2S and 29 Vic. Ch 17, the 
Governor-General- in -Council has authority to 
distribute territories among the several 
Pres’dencies and Lieutenant-Governorships, 
and the Government ot India Xobficaton 
No 259S dated 27-> , SS has fixed the deep 
stream of the Ganges as the boundary between 
the Baiba and Shahahad districts Conse- 
quently the Shahabad Ci cl Conns nave no 
jurisdiction to irv suns m respect oi milages 
lying north of the presen* deep stream, which 
under the sail notifications _s now m the 
Baiba district and tne notiacafons of the 
Local Government transierring village irons 
Ballia to Shahabad and vice versa do no: a best 
the matter. 

The power of the Local Government under 
S. 13 ot Act NIX oi lt>S7 refers to altenrmu ot 
local limits oi the jarsd'etion of C vd Courts, 
but the Local Government can ofv ously act 
only w ; thm its own jursd cron and it 
cannot give jursdwbon to Civ-1 Courts 
in respect oi anything out side ; ts own jursd'e- 
tion winch has been determined by the Notifi- 
cation of the ImoeUal Government, f Co at isl- 
and Sultan Ahmad, JJ } ■ Mahals] \ Kesho 
Prasad Singh v. Nirmal Kumar 

5 Pat L. J 451. : 1 Pat L. T 28S: 

57 LC, 201* 


BE •CAL PAT MI RETULAPO -r 
(VII OF 1819 -SvLUp.?; v mi / pe \:i gg 
siot io o. t a ' \ l ' e'r^t %$*<• — Si\o * sad ;f 
sub a sts 

under the Ileguiuc or,, h the fir.-t saie w ^e: 
as de, the sec.md ‘-ale vh c'- re> - on the v iw: 
falls w.th u. ‘ Ac .ardsov, a,-.r. S ; Hr. da, 

JJ j l\E]cm Cn:o Alai, a MjUfni 
UGhvn G-ou-h 24 C W NT* 785 

~-Ss ^8, 10 and 14~ r A • • — 

Suit to se' a Lie — Pa are. u r j a.n ir’ a: 

ment to w ip owm Ly, A ; ec‘ v.*- "a. - , • — 
Purchr ->e by stranim S \ 11919 D:e „ o ! ~7, 


diqnv G"i in*, Mtwi "ir:-: r n- r -• -irv*;. 
Lxg I 47 Cal 337 54 C V r 3 ‘ 975 

54 7 C 736 

BE ‘‘Th L BE C-ULATIO" 7 *7 OP 
1793' Arts 8 <0- Bengal *cg ' fNfX N 
179 d} a 2 ft i — 7 V' erne Five .<:nic— Grant 
of— Pat hr me niton rent res 

p>G tin. does n vt necessar 1 y imply that 1 . 1 :r 
re: enue-mee estale was gi anted 

Dweet payment of ce°s on account of rent- 
free lands -s not cnr.clu'vve that those rent woe 
! lands const’ tute a separate es. ate dCamson 

i Miller, C.J. and Contis ,J ■ Kum vu I ram.yjn: 

| Nath Mvlia r The im 

5 Pat L J 273 : 11920 Pat 146 : 
i 1 Pat L T 360 : 56 I 0 184. 

! -(Ilof 181©» Ss* 22, £3 and 24 

-Beng.Rcg flit of /AM, S /'Gbn/nN 
Silting — Cultivable Lint* -- Non-navigahle 
riverbed if public don tain — wswissa, w;r — 
Sit it to contest 

As s^on ns .t 4 shown m almmed Ant a 
r . vet* whir n t h e ambi ci the at m : ndari wn s 
ne' er a oubbe .. , . 1 g; hi z n er, tb^ metis wo <_ 1 1 
1 es on t.iC :cn r. \ n to o\t tent ns red w is 
inclndet- w Ai n the hrrrm oi Jrs peimnueiUl ■ 

The lest ion determining whether a river b ;t 
pu‘d V. navigable river or not :s wberber or not 
the er is nr f gable ior boats at all seasons 
oi tne year The uuesbon ji may not be 
wbhoul importance but speak. ng generally L is 
0 "esumpi.on in the one case s that the bed 
belongs to ace puN c rw is pit dl c com a n and 
in the other that the bed bei mgs to a rr’.re 
procurator. In the absence oi any odier ew hence 
than that aftordel ir a thak or survey mao 
these natural pie- umpuons may be* same ent 
lo emplace the c >mr, ,r r emdence o" hue man. 
30 Cal 231:29 C id j. 590: 45 Cal. 3-0: 
17 Cad 590 Ref 

The bed n* a rver in cl tded m r> permanerub*' 
settled estate is n ne respect d Uo“cnt irons 
other waste lands included in the estate, and 
whatever changes may Nave occurred from 
natural or art'bcbd causes and however the 
land may have : mr raced in value Govern meat 
is not entitled to add renal revenue ior such 
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BENG, EEIG-N. (VIII of 1819) S. 14. 

lands 10 M. I A 407 at p 077 ; 40 Mad. 856, 
Ref* 

Ween the bed of such a river s Its up and 
becomes fit for cititiva^on neither Reg II of 
1815 rwr Act IX of lS w authorises the revenue 
auThoraies to assess the lands w.ui revenue 

Where never Xeless the revenue author. has 
hm e assessed such laud w.th le.enue under 
Act IX oi 13-' 7' 

Quaere, — Whether up tn the enactment oi 
Act IX o f IS 17 the limiter, on prodded by 
? 74 o: Reg 11 oi 1817 ceased to be anphcV.de 
to a su t by due owner to con.est Ae \ ah day 
of the assessment and to recover o^ssess on ca 
the land (Richardson and Gnaas, JJ J 
Secret ct Cr tAU: For I mu v in Council 
v Pk v full a Xai’h Toggle 

24 G W. Id £09 : 53 I- C. 896 
-- VIII of 1819 14 -SmY for 

ref u ad o’- re, t paid to Zc'i.indar by a ret ion 
purchaser of a fatal at a sale si.il\ .sY a^ide 
— e.Jai :ta; .aidhry— Limitation Act , Art 62, 
S 77 

A st At by the auction purchaser at a pain: 
sale \vh ch has been set as’ die ior recovery oi 
money pad to me sen, ndars as ren. duiang 
fas period a possess „n w 1: net re ayrmst the 
zenrndar 

Sticn a su t brought more than three years 
after the date ot tne decree oi the firs: Court 
setting aside the pain: sale and the last o, the 
payment made m account of iem ,-s barrel by 
limitation whether Art. 67 or Art 97 of the 
Limitation Act aprl ed 

Quaere: — Whether fie remedy prowled by 
8 14 of Reg VIII of lil‘> is not erclus.ve 
{Richardson and Shamsid Hilda, JJ j 
Re joy Chand Mahtab g. Tinkapi Banekjee 
24 C w. Li'. 617 : 58 I C 741 

— a /xi 0 f 1825) S ^ 4 — elccretion — 

R< formation in Situ — Identification — Engl: s h 
and Indian law — Possession — Eminence of. 

When the land in ch smite is shewn to have 
reformed cn its old ’dentifiable site, it is not a 
case under cl. 1 cl S. 4 o: Regulcmon XI oi 
1877 

S. 4 ot Reg XI of 1875 refers s’mnly to 
cases of gain, of aegitis don by r.ea„s oi 
gradual access'on, There are no words which 
,mply tne eoniscaton or destruction ui any 
private personas property whatever II a re- 
guhc’on is to ba construed as cabin g away my- 
body's property, that ntentirn to disc a way 
ought to be expressed .n very plain words, or 
be made out by very pi am and necessary impli- 
cation. Accord 'ng to the Regulation accretion 
is land gamed irom the recess oi a river or oi 
the sea The rule of English Common Law, 
based on con d it' on s which are entirely d’ de- 
rent should not be extended to the roofuss'l 
towns of India. 

5 P. L. J. 1; (1950) Pat. 107; 13 M. I. A 
467 ; 1 Marshall Reo. 126; L. R. Sup Yob ^5, 

1 Hav 2S4; 9 W. R. 512 (1868), 25 W. R 317 
42 Cal. 489 foil. 1 P, L. J. 526 dissented. 


j BENGAL REGULATION S> 10. 

; It l : es on the plaintiff's to prove possession 
•' and d spossess on within twelve years of suit, 
j Rat possess’on is not the same thing as actual 
i user The true rule -s that, where land has 
j been shewn to have been in a condition unfit- 
ting it for actual enjoyment in the usual modes 
at such a time and under such circum- 
stance that that state naturally would and 
| probably did continue till within twelve years 
j be ore su t, it may properly be presumed that 
; it did so continue and that the plaintiffs 
; possess on continued also, until the contrary is 
j shewn. 9 Cal 7 14 (F. B.) foil. (Das and 
| Adait ti, JJ J Babu Brahm ynand Singh v. 

I Da ld Ba i ad un Singh (1920) Pat- 245: 
j 1 Pat Xi T 229 .56 1 C 344- 

j S. 4 — 1 Accretion, what is — Riparian 

: right— Custom— Boundary between estates — ■ 

1 Deep st ram See flOjyj Dig Col 63. Lala 
j Lac.-imi Malayan Lal %\ Keshg Prasad 
! ?iNGrf i!92Gj Pat. 102 : 5 Pat. Ii JJ. : 

1 Pat- L. T. 193. 

S 4 —Submersion and reformation 

— Possession — Presumption of—Omts — • 

Limitation . 

Section 4 o', the Bengal Alluvion and Dilu- 
te on Regulation does not amply to land which 
has been washed away and which reforms on 
its old site and is identifiable and recognizable 
as land belong* ng to the owner of the site. 

When land :s incapable ot bemg used m any 
o: the recognised modes by the proprietor, it 
cannot be said that in law he is out ot posses- 
s on. During the period, therefore, in which 
i land is submerged possession remains with the 
propreior, As a general rule, where a sub is 
! for recovery of possession and the cause of 
j action is dispossession, the onus is on the 
J plamtiff to prove possession and dispossess’on 
; within 12 years and he capnot shift the onus on 
J to the defendant by showing lrs own possession 
l at any period prior to i2 } r ears Before the suit, 
j But d the nlambff shews that hjs possession con- 
] t nued uo to the time when the land was sub- 
! merged Irs possession is presumed to continue 
| throughout the period of submersion and, 
when the land has reformed, to within 12 years 
j of die suit, unless the defendant proves the 
| contrary, 8 C., 744. approved, 19 C., 660. 
j referred to. 

1 The word “possession being a legal term 
j much rehance cannot be placed on the evidence 
J of witnesses who depose that the land was in 
i 9 e posses Aon- of any particular person, evi- 
dence o. v^ssession should be evidence of acts 
giving r sp to ihe inference that a particular 
party has men n possess ; on. { Das and Adami 
JJ. ) Gajadhau Prasad v. Dulhin Gulab 
Kuer 5 Pat. L. J. 632. 

*y (III of 1828) S. 10— Silting of 

riverbed —Board of revenue confirming assess- 
ment Suit to contest— Li m it at ion— Ben <?. 
Act, IX of 1847. 
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BEUG- KECf (III of 1872) S 10. 

Tie rules comalied in S 10 of Reg III of 
ISIS and S. 21 of Reg II ot 13ii, govern a 
suit to contest an order of tie Board o' 
Revenue under S 6 of Act IX oi o • 1117 

confirming am assessment under dm Act and 
to obtain incidental rebel such :s :>■ ^ :e r v 
possession oi lands of which possession 1 
been taken under S 10 of Reg III oi 1S25, 
14 Cal 17 Ref. 

An order under S C oi Act IX of 13-1 7 
confirming an assessment oi revenue corres- 
ponds to a dec sion oi the Bca-.d under Reg 
II ot 1119 and unless the su t oi tile natiue 
indicated by cl (3) ot S. 10 o. Reg III of 
of 1 S2S m brought vddfin time limned by 
S. 24 of Reg 1 1 of 1319 the dec* sion oi the 
Board declaring the land bable to assessment 
becomes final and conclusive for all purposes, 

Where the board of Revenue found that a 
river the channels whereof had not materially 
changed between 1793 and 1854 was 
a pubhc navigable' river, but the tliak and 
survey maps of 1859 — 1861 showed the whole 
width oi the river as included in the permanent- 
ly settled estate of the plauuiff, the plaintiff 
offering no other evidence 

Held , that the thak and survey maps were 
not m themselves sufficient to justify the Court 
in saying that the Board's order was wrong 
and should be reversed. 30 Cal. 291; Ref. 

The question whether a river or water course 
is navigable or not does not depend on its 
name. (Richardson and Greaves, JJ ) Pra- 
fulla Rath Tagore v. The Secretary of 
State For India In Council 

24. C W IT. 813 - 58 I C 902. 

(Ill of 1872) Ss. 25 and 11— 

Record of rights — Entry in — Fraud . 

A suit 1'cs to set as/le an entry in the record 
oi rights under the Somhai Pergannas Settle- 
ment on the ground of fraud Ss 11 and 25 
or Reg. Ill of 1872 are no bar to such a suit 
Proof of fraud is sufficient to nulbfy a decree or 
order whether under the Civil Procedure Code 
or otherwise. ( Das and Adamt, JJ ) Shib 
Saran Shah v. Rameswar De. 

(1920) Pat 383 

BENGAL BE1TT RECOVERY ACT, 
(VIII of 1865) S. 11— Sale certificate— 
Order directing issue of — Not appealable. See 
Chota Nagpur Ten. act, ss 208 and 209. 

5 Pat Xi. J, 101. 

BENGAL REVENUE SALES ACT, 
(XI of 1859) Revenue sale procured by 
fraud— Effect of. 

Where a sale under Act XI of 1 859 was brought 
about by deliberate default on the part of the 
agent of one oi the co-owners of the Estate” 
and the purchase at the sale was effected under 
a pre-arranged plan to which the said agent 
was a parly in. the name of a person wno under 
that arrangement was to hold the property for , 
tie. bo.iv / 1 .v; mmself and the other parties to-j 


BERG- REV SALES ACT, S. 2 

HJd, that the sJe had no higher effect than 
a prvate al/nat on and the purchaser who 
had Laker, wuh not ce oi or was imphcated la 
the fraud should be made to reconvey the 
property lo the right. ul owners {Mookt rjee 
and Pardon, JJ ) Kupmaf SatisII KaNTa Roi 
t\ Satis 1 i Ch \_ndra Chgttopadhya. 

24 Or/ v7 I< 862 55 I C. 639. 

— “Ss 2, 8, 25 and 26 -Revenue sale 

— Setting astro: by Commissioner — Arrears of 
nist when due — Several separate account* in 
arrear — Excess in others — Whole estate ?•> 
arnar — ■ Payment of arrear accepted by 
Collector, of one separate account clearing 
arrear of whole estate ■ — - Other separate 
account if may be sold — Power of 
Commissioner to set aside sale 

In a revenue- pay tag estate there were three 
separate accounts Nos. 33, 26 and 31 and also 
a res'duary share, and when the March lost of 
1915 became due, account No. 33 was m arrears 
to the eaten! of Rs 3-10-0 and the residuary 
share was in arrear to the extent of Rs. 6-S-6, 
but there was an excess in respect of the 
separate accounts Nos. 26 and 31 of Rs. 1-15-0 
and Rs. 5-2-0 respectively, and when m April 
1915 the arrear of Rs. 3-10-0 in respect of 
separate account No. 33 was par d with the 
permission of the Collector and this separate 
account was exempted from sale on 1st May 
1915, there was no arrear in respect of the 
whole estate taking 1 into account the excess 
which was in deposit m respect oi separate 
accounts Nos 26 and 31, but despite this, the 
residuary share was sold and on the application 
of the proprietors for annulment of sale, the 
Commissioner set as Tie the sale on the ground 
that the general account was not in arrears at 
the time of the sale, and thereupon the auction 
purchaser brought a suit for a declaration that 
he was entitled to obtain a certificate of title 
from the Collector as the ijmah share was sold 
for its own arrears of Government revenue : 

Held — that as soon as the Collector express- 
ly exempted the separate account No. 33 from 
sale on payment oi Rs. 3-10-0, this payment 
had the effect of clearing off the arrears in 
respect of the whole estate and consequently 
of the ijmali share and there was, therefore, 
in fact no arrear due on the whole estate and 
the j jmali share was not liable to be sold. 

Although on the kist day there was a default 
it did not, under S. 2 of Act XI of 1S59, become 
an arrear of revenue until the first of the fol- 
lowing month and under S. 3 of the Act the 
estate did not become liable to sale until the 
date fixed by the Board of Revenue ; and the 
.dates fixed by the Board of Revenue under S. 3 
of the Act being 28th June, 28th September, 
12th January and 28th March and the case 
be mg one of default at the time of the March 
kist, there was no arrear of revenue until the 
1st of April, under S. 2 of the Act, so * that the 
property did not become liable to sale until the - 
next date fixed by the Board of Revenue, under 
S. 3 of -the Act, that is, the 2Sth Juirn- 
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BS/VCf F. ST- SAIDS ACT, S. 12- 

Cause, i m esiate d d nor become liable 

to sale uiud ilia: dwc and toe sale by the 
Collector before mat date was illegal Jo Cal 
S/d loll 

Toe content. on that Ce Corn miss oner can 
only act under 5 25 when there lias been a 
m'stare :n procedure and that ui all other 
cases Ue must act under S ad o i Act XI oi 
I Si A ■? no: Vound Tee power ^iven to the 
Cornnvssoaer under c 25 goes beyond proper 
procedure ? Ccutts ami Deis , JJ j Cg-iakkowki 
o. Segeeiaxy Of State, 

5 Pat L J. 66 . >1920) id at !• 

~- r7 -;VII OP 1S68) s. 12 13) & «4) 

• — Improi\ menus — T ena,it ichc/i protect id 
from ej.ctmuit. 

S. Id Hi Ol the Bengal Land Revenue Sales 
Act affords protect-on to a tenant irom eject- 
men , :n the case Gi those improvements only 
which are made by the tenant In m sell or by 
some previous holder ol- die land Cl (5) o i 
that seeben protects a tenant from ejectment 
whose .interest has been recogn sed m the 
settlement proceedings at the last temporary 
settlement and the rent lias been fixed under 
the rent law :or the penod ot that settlement. 
hV cwbculd, J.) Rasitik Chandra JDhupi v. 
Peaky Mohan Ceowdkury. 

58 I. C 287- 

S- 12 ;4) — Operation of— Building 

of permanent tanas on tenure 

For a tenure of land on winch permanent 
tanks have been made to be projected under 
S. iJ ot die Penpal Land Revenue Sales 
Ace from re ug annulled by a purchaser at a 
sale held unde: amt Act, it is not. necessary to 
esru..c a:i mat tne tanks were made either by 
Lie tenure huL.ers or by their predecessors -m- 
I merest. (HooErjce, A. C J and Fletcher, J ) 
Flaky Mohan Ceioudhury v, Rasik 
CeANDRA DlPJhL 58 I- C 543 

■" S. 31 — Assignee of recorded pro- 

prietor — Right to surplus sale proceeds — 
Collector refusing to recognise assignee— 
Effect of — Right of assignee to sue for 
declaration of title — Dim. Act, Art. 120 if 
applicable, 

A holding was sold for arrears oi revenue, 
Auer the satisiaction of the dues of the Govt, 
a certain amount was in deposit in the Collecto- 
rate. Lifts, applied to the collector to with- 
draw the balance of the sale proceeds but the 
application was refused. Lifts, accordingly in- 
stituted a suit for declaration of their title to 
the surplus sale proceeds alleging that the 
recorded proprietors had no subsisting right to 
the holding at the time oi the sale and that the 
Phi's, had right to an eight-ninths share in the 
property. The suit was tried on the merits 
but was dismissed as barred under Art. 120 of 
the Lira, Act, 


f BEjVG BEV SALES ACT, S. 37. 

j 

1 Held , — That the Collector properly refused 

j to pay the surplus sale proceeds to the plaintiff 
under $ 31 oi Act XI oi 1859. 

An assignee of the recorded proprietors is 
not their representative and the Collector is 
justified m refusing to pay to such assignee 
cla’mmg on his own behalf the money held in 
deposit on account of the recorded proprietors 
IJ C. 259 Ref. 

The legislature did not contemplate that the 
Pile of the unrecorded proprietors should be 
lost by the sale to the extent that they would 
not be enfuled to receive the surplus sale pro- 
ceeds even :f they could establish in the Civil 
Court as agamst the recorded proprietors that 
they were entitled to the estate at the time of 
the sale 

Xo question of limitation arose in the case If 
Art 1 JO oi the Lim. Act was held applicable, 
time should run agamst plffs. from the date 
when the right to sue accrued. The right to sue 
did not accrue till the right to obtain relief by 
way of declaration had been denied. (Panton 
and Mookcrjec, JJ J Bejgy Lal Seal v. 
No y unmanj ori 1)asi 47 CaL 331 : 

31 O. L. J. 372 : 24 C. W N. 294 : 

55 I C. 639, 

g 3 ' 7 — Exception — Permanant settle- 
ment — Meaning of — Permanant tenure holders 
if entitled to protection — Under tenure created 
by Government it liable to annulment — Regula- 
tion VII ot 1882. See (7919) Dig. Col. 50, 
Laljit Upadhyay v . Mt. Wajihunessa 
Begam. 5 Pat L J 79 : 54 I C. 058- 

S 37 —Suit for annulment — Incum- 
brances in part — Survey Khatian — Entry 
in— Value of — Road cess return if evidence 
against tenants, 

S. 37 of the Beng Land Rev. Sales Act must 
be strictly construed. Certain lands purchased 
free from all incumbrances at a sale for arrears 
of revenue were settled with plff. in sadar patni 
taluka right by a patta under which plff. had 
the rights oi the auction purchaser to avoid or 
annul all incumbrances. The dett. held a 
tenure which comprised lands included in the 
plaintiff's patta as well as other lands. In a 
suit by the plaintiff to set aside the defendant's 
tenure. 

Held , that as all the lands of the defendant' 
tenure were not included in the plaintiff's 
sadarputni , the plaintiff was not entitled to 
annul the tenure in part. 

5 C. L. J. 264 foil 

A cadastral survey Khatian must be taken to 
be correct unless there is evidence, to the 
contrary. 

Road-cess returns filed by a landlord are no 
evidence against the tenants. (Chaudhari and 
Cuming, JJ) Muhammad Guran Chouki- 
dak v , Basarat Ali. 55 L C 645. 
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BENGAL TENANCY ACT- 

BENGAL TENANCY ACT (VIII of 
1 885) --Scoj&e of — Not exhaustive — Occupancy 
raiyat —Rights of. 

Whatever mignt have been the earl" or law, 
the occupancy rawat enjoys under the Bengal 
Tenancy Act substantial rights in the land 
and his interest cannot be apppropriately 
described as a merely “personal right or perso- 
nal privilege 

The Bengal Tenancy Act is not a complete 
Code : 35 Cal 34, 6 C. L. J. 273 Re 1 . It nowhere 
purports to give an exhaustive enumeration oi 
all the incidents ot occupancy right. (Hooker ■ 
jee, O C. J., Fletcher, Chatter jea , Teunon, 
Richardson, Ghaudhuri and Huda,JJ J Chan- 
dra Benope Run du v. Shaikh Ala Bux 

31 C. L J. 510 (P.B.) 

Ss. 3 (9) and. 8 Q~~HoJ ding— Mean- 
ing of — Suit to enhance rent of undivided 
share of land comprised- in a tenancy. 

Where the land held by a raiyat consisted 
of entire parcels of an agricultural land and an 
undivided share of a parcel of homestead land : 

Held , that it was not a holding within the 
definition of " holding ” in S. 3, cl. (9) oi the 
B. T. Act and a suit for enhancement oi rent 
under S. 30 oi the said Act did not he in 
respect of such undivided share. 

The law is the same whether the undivided 
interest is created by a co-sharer landlord or 
a sole landlord or where as m the present case, 
the orginal tenancy has not been proved and 
is based on the result of se tlement proceed- 
ings under the Bengal Tenancy Act 2 P. L J 
553 ; referred to. (Ncwhonld and Panton, JJ ) 
Binayak Das Acharji Chowdhuay v 
Sominuddi. 24 C W. H. 1022 

Ss- 3 (10) & 20— -Settled raiyat — 

Holding land in village, meaning of 

In order that a person may become a settled 
raiyat within S 20 of the B. T Act by hold- 
ing land as a raiyat continuously for a period 
of 12 years it is necessary under the section i 
that he must hold land in a “ village ** conb- ; 
nuously during the whole of that per od. I: 
the area within which such land is . s'tuated j 
was at some time declared to be a “ village ” 
the declaration cannot have retrospective effect 
(Chatter jee and Panton, JJ) Sreemanto 
Bharasa v. Port Canning and Land 
Improvement Co., Ltd. 55 I C 330 
— ~S- 4 — Raiyat and under raiyat— Dis- 
tinction between recognised b fore the B T 
Act — Ejectment. 

The distinction between a raiyat and an un- 
der raiyat was recognised from before the pass- 
ing of the B. T Act (VIII of ISSf ) : Acts X 
of 1859 and VIII of 1869 contemplate the 
existence of an under raiyat. 

In a case governed by Act VIII of 18(59, an 
under-tenant who holds under a raiyat cannot 
be a raiyat and cannot acquire a right of occu- 
pancy,, (Mookerjee, O. C, J. and Flecther, J J 
Kamjni Sundari Dasi v. Frosqnno Kumar 
S.IL, 24 0- W. 685 : T H ««*> 


r BEFGAIi TEN AFC Y ACT, S 15 

j g 5 — Raiyati Holding — Tenure — 

I Extent o ixr 100 high as ■ — * Presumption — 
Rebuttable . 

Ttie presumption arising under S. 5 of the 
B T Act is a rebuttable presumption and 
ev deuce is adnrssible to show that a holding 
although exceed’ ng 100 bighas in area is in 
fact a raiyati holding and not a tenure 
( Fletcher , J.) Abdul Gani v Radhika 
Mohan 55 I C 249- 

Ss. 7, 30, 191 and 192— Btman 

m temporarily settled area ti a tenure — 
Enhancement of rent— Single sud for enhance- 
ment ot rent ot two etmans held by same 
tenant— C. P Code S 99, See (1919) Dig . Col. 
65 Jogesh Cuandu Roy v Makbul Ali 
Chowdhury. 54 I C 850. 

S s 11, 18 and 8 5— Ret iyat fixed 

rates — Power of to grant underlease — Extent 

of- 

S. 85 of the B. T. Act which res! riels the 
power of raiyats to grant under-leases must be 
read along with Ss. 11 and 18 of the same Act 
and therefore it does not apply to the case of a 
raiyat holding at a fixed rate of rent. (Fletcher 
and Du.afJJ.) Hochen Sardar v. Pores# 
Nath Pal 54 I G 647. 

: --Ss 11, 18,85 and 167 — Under 

Raiyati interest — Raiyat at fixed rates — Sub- 
lease-Sale of raiyat* s interest 

A sub-lease by a iwyat hold ng at fixed ra A es 
is not governed by S 85 of the' B, T. Act. If 
the sub lease be perpetual, u operates to protect 
the under raiyat agamsi the landlord oi his 
landlord. Inasmuch as the sub-lease ‘ 4 s not 
invalidated by S 8o of the B. T. Act and the 
right under it subsets, the interest - of the 
person holding under the sub-lease is an 
encumbrance which must be avoided before a 
purchaser at a sale held in execution of a decree 
tor arrears ot rent, even it he be the superior 
landlord can take khas possess' on Tne interest 
ot the lessee is;a voidable and not a vo*d interest. 
An interest created by a suo-lease granted by a 
raiyat does not necessarily ternrnute on the 
death of the lessee If, under the terms of the 
lease, the interest is continued a her the raiyat's 
death and if the lease is a valid lcn.se under the 
law, that interest can be inherited ( Newbaidd , 
J ) Prasanna Dasya v Amar Chand Roy 

57 1 0 580. 

— 3, 15— Landlord and tenant —Heirs 

of tenure holtU r not causing their names to be 
registered in the sherista — Suit against 
registL r \i tenarft 

The mere iadure of the he'rs of recorded 
; tenure holder to cause thep names to be re- 
gistered in the landlord's slurista dees not 
entitle the landlord to affect the : r interest by 
sale in execution issued in a suit agamst a 
person who to the knowledge of the landlord 
had no interest in the property to which he 
did not cause Irs name to be registered under 
S 15 of the Bengal Tenancy Act bin s-'molv 

3 ‘ 1 
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re: [Mooherjce, A, C J and Fletcher, J ) Amar 
Chand Roy v. Paasanna Dasi 

25 C W- Hi 9. 

S 20 —Kciirni raiyat — Status of. 

In the prov nee or Behar and Orissa the 
war 1 ha i u:i denotes a settled raiyat and not a 
raiyat at a fused rent (Daxvson MilLr, C J and 
Mu lllc':, J J Punt a Mwto v Shaik Bundey 
Ali 5 ? L J 387.1 P L.T, 690. 

3 22 (2) — Purchase of occupancy 

; holding by Co- proprietor — Effect of — Partition 
; of estate . 

j A co-pro met or acqu r-ng an occupancy hold- 
! mg by piwrhase is ent tied to retain possession 
j oi :t on payment oi rent to lr's co-sharer The 
| mere tact that the estate in which the holding 
ps s tuate :s partUmned among the co-proprie- 
j tors and the hold ng “s allotted to some other 
j co-propr*etor, would not entitle the latter to 
* -ijoct the co -proprietor who had purchased the 
j boluing ( J xv ala Prasad, J .) Babu Ram Pra- 
: sad v. Mux shi Gopal Chand 
! 58 I. C 955. 

j S- 22 (81— (1) Amending Act {l of 

' 19 )7) — Thiccadar — • Purchase of occupancy 
j l tut: trig — liability to eviction on expiry of 
I 1, tf.se — Non occupancy rights acquiredby ijara- 
da, — 'him Ad' — Sch III, art ■ 1 — Mesne profits 
— Pouvr to relieve agaimt . 

Whore a th ccadur contracted in the lease of 
L9bo to gse up possess on oi the occupancy 
hold ngs purchased by Ivm, during the term of 
die lease, at an auction sale held m execution of 
rent decree, on rece : vmg the purchase money 
from the mal k, and upon the expiry of the 
lease the zem ndar brought the suit tor eject- 
ment oi the th'ccadar Irom the occupancy 
ncldings, purchased before, during and after 
the lease. 

Held, that. prior to the Amending Act of 1907 
the acqu’shion by a thiccadar of an occupancy 
r pht by purchase was not barred by S. 22 (3), 
and ihereiore the tlr’ccadar acw ' 1 ecH o^rfirri cy 
rights in the lands ourchased ’’ ■ >re- dv ' ■ /- j of 
1903. 13 C. L j. cbi ref 

The Amend ng Act of 1907 could not take 
away rights ot occupancy already vested in the 
cie end ant and that the survey entry, ' Bakasht 
tibccadar * s m ply meant that the lands were 
lease— lands, which the thiccadar was cultivat- 
ing him seU. 

Any agreement in the lease of 1905 to give 
no the occupancy rights already acquired 
would be void under S 171, B. T. Act, the 
coy enani be mg restricted- to acquisitions 
durng the term of the lease, Under S. 22 (3) 
Iho tlvccaciar could not acquire occupancy 
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right during ' the term cf his lease, irres- 
pective of the contract :n the lease 
S. 22 sub-S. (3) does not mean that the 
occupancy right merges ; it sunply means that 
no occupancy right passes, and the tluccadar 
acquired non-occupancy r ghts in the lands 
purchased durmg the term of the lease, and 
the suit was barred under Pch. Ill Art 1 f.l) 

24. Cal 143 ; 32. Cal 386 15 C L. ]. 6-17, 

foil; 13 C. L. J 568 ; 20 C W. N 800 Ref. 

The plaintiff, not having offered to pay the 
purchase money to the defendants, the clahn 
ior ejectment was bad 

The defendants, were occupancy ra'ya's hi 
respect of lands purchased alter the expiry oi 
the lease in execution of the decrees for rent, 
which accrued due during the term of the 
lease. 

The contract to pay mesne profits is a 
secondary one intended to secure the iulfilment 
of the primary contract to relinquish the land 
on the exp-ry oi the lease and it is open to 
the court to award reasonable compensat'on 
in lieu of an excessive rate embod : ed ,n the 
lease. (Das and Adami,JJ ) Morgan v Ramji 
Ram 5 P- L J. 302 s (1920) Pat 168 
s IP. In T- 310 : 56 I. C, 366, 

S- 22 (3) — Purchase by thiccadar of 

occupancy lands prior to 19- r >7, if valid — Con- 
sent of landlords to purchase of occupancy 
holdings — Position of ijaradars — Question of 
tran sfc rabil i ty — • Conscn t . 

An i jaradar could purchase an occupancy 
right from a raryat during the snbs'stence oi 
the i jara' prior to the amendment ot S 22, sub- 
S. (3) by the Amending Act I of 1907 (13 C) 

4 C. L. J. 209 loll. 

Where under the terms of his lease the i jara- 
dar had obtamed from the whole body oi the 
co-shares landlords them entire rghts as 
maliks for the period ot the ijara, he stood m 
the place of the maliks and during the term he 
had the power to grant consent in the same 
way as they would have been able, to had they 
been direct landlords. 

The question of transferability does not arise 
where the ijaradars in their posdion of land- 
lords over the tenants gave consent to the sale, 
being themselves the purchasers. (Atkinson 
and Ada mi > JJ.) Harrington v. D war aka 
Prosad (1920) Pat. 11 

1 P. Ii. T. 533 : ”55 X C. 59 

S< 23 — Landlord and tenant — Trees 

* — Custom , . 

Under the common law the property in trees j 
belongs to the landlord S. 23 of the R. T. 
Act only declares the right of tenants to cut the 
trees but that does not entitle them to the tim- 
ber of the trees when cut. unless a custom to 
the contrary is cawin' shed the onus whereof is 
upon the tenants. Where there n n 
of any custom esiabhshmg the ” w r :i 
ro the same, fee landlord is entitled to get the, 
full compensation awarded for the trees 
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(Jic'ahr Pyasad a ;d Dos, Jf j Rvmjit SauU v. 
Ha -iaded Ch'.vd ivsi 0 920 1 Pat 129: 

I P 1:. T. 143 : 56 X. 0. 126. 

'3 23 —Landlord and Tenant— Trees 

— Tight to — du — Onus 

"vViiece ike he mid of Rights comamed the 
entry that “0 annas of he \alue o± the trees, 
when, cut and sold would Lei* mg to the 
landlord, and the r&ma'n ng 7 annas to the 
lenmni, ,? and the tenant cm the branches oi 
some trees and re mm. ad them, where toon the 
landlord rdth a c-m.bbw under 4. 42 1- I P C. 
rn vdo ch the amam pleucb 1 that the land birds 
r get to 9 annas share had re.eronce only to 
trees cat and sold rad not to trees cut for 
domes! to pur peso 

Hdd that the ouns of proving the custom 
as set up by the tenant accused rested uoon 
him, bhh m a C vil and Cr m'nal case ; and 
the civ 1 or crhmmal court, beiore wh : ch the 
issue arose, was competent to deiernrne it, and 
that the ten airs had no absolute rght to 
.nproprfate the end re timber o; the trees for 
them own purposes (Jicala Prasad, J ) Pvncui 
Mandar v Emperor. 1 P. Ii T. 318 : 

57 X. C. 273 : 21 Cr. L. J. 609. 

Bs S3, 25 and 155— sp. Pal Act f 

Ss. 54 a id jo — O ccupancy holding — Cremation 
ghat — Erection of -—Suit i.i ejectment— Relief 
in the alt * rnativc 

The consm-ucpou of a publ'c cremation ghat 
with accessory pi nibs and sheds on an occu- 
pancy hold ng is a m'snser of that hold ng so as 
to render it unfit for the purposes ol cultiva- 
tion In a suit for ejectment oi the clefts, 
from a hold ng as trespassers, with an alterna- 
tive prayer that u the defts. were not found 
to be trespassers but laments, an injunction 
should ssue restraurng thorn from misusing 
the holing, it was found that the clefts were 
occupancy rabais who had misused the holding 
so as to render it unfit for cultivation. Held , 
that as the plfts did nut seek to eject the defts. 
if the, were : n fact them tenants, the suit to 
remedy the m'suse based on S 23 of the R. T. 
Act and 8s c4 and 15 ot the Sp. Rel. Act was 
maintainable. And it was not necessary ior 
the plaintiffs to proceed in the manner indicat- 
ed b\ 6s 25 and 155 oi the - B. T. Act. 
(Tcitnon and Chauduri , JJ) DhxRENdra 
Kumar Roy v. Radii a Charan Roy Chtowd- 
hury. 57. I O 758. 

— -3s. 27, 29 and 30 to 35 —Fair 

! and equitable rent — Onus « — Enhancement of 
rent in excess of tzoo annas. 

The rent ol a tenancy was assessed in 1263 
B. S. In 131 \ B. S there was a fresh mea- 
surement by the landlord and fresh rents tvere 
settled between the landlord and the tenants, 
f ' m '■ ; L k"V.r H, the rates of rent were 

c -r - ■■ i.u.v- in a suit for rent of 

the years 1322 and 1323 B. S. on the ground 
that the aaies fixed were not fab and equitably 

Held vh<n rm.w c on ^ * • - 
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burden of proof was on the landlord to show 
that the rent claimed was fa : r and equitable 

The provis’ons in Ss 20 to 25 of the B T 
Act are not conclusive tests for the purpose of 
ascertaming whether the rent of a ra yat is fa’ r 
and equ : table 

S. 29 of the B T. Act is not a bar to the 
enhancement of two annas in the rupee where ; 
the increase of the rent has been agreed upon 
in order to settle a bona fide d : spute between 
the landlord and the tenant as to the area ol h*s 
tenancr. (Beachcroft, J .) Dabisuddin Joor- 
dae o. Midnapo: e Aemindary Co , Ltd 
57- I C 850. 

Ss- 29 and 147 A— Landlord 

and Tenant — -Comprom’se oi dispute regard mg 
terms of tenancy — Consideration extraneous to 
suit — -Effect ot. See {1919) Dig. Col 68. Ram 
Padarath Singh v. Sohrai Koeh'i 

(19201 Pat 114 

-S. 29 — Rent — Suit for — Consoli- 
dated r nit — AgrJi m nit to pay— Encroachment 
— New holding. 

Where an occu ~ancy raivat agrees to pay a 
consolidated rent for the lands or the orig nal 
holding as also the encroached lands, whereof 
he took possession w thout the consent of the 
landlord S. 29 oi the Bengal Tenancy Act is not 
applicable as a new holding is const 1 tuted 22 
C, L. J. 81 foil. (Hooker jec, C J and Fletcher, 
JJ Gain bulla Sheik v Jnanada Sundari 
Rai. 32 C L J. 134 ; 57 1. C. 998. 

S, 30 —Kabuliyat — Occupancy — 

Tenant — Enhancement of rent. 

Though the Kabuliyat of an occupancy 
tenant provides for an enhancement of the 
rent only in the case of a survey be mg made, 
the landlord can apply to have the rent enhanc- 
ed under S. 30 of the B. T. Act, on h ; s 
makmg out a proper case for enhancement 
(Fletcher,] J Gopal Pram anik Kapali v 
Kali Kant a Ghose. 55 I C 85 

Ss. 32 (b) and Rent— En- 
hancement — Mode of computation . 

The provisions of S 32 (b) of the B. T. 
Act, as to the mode of calculating an enhance- i 
meat of rent, where there has been a rise in ; 
in the price of staple food crops are imperative 
unless there are circumstances from wired it- 
em be established that it would be unfa ; r and 
inequitable under S. 25 of the Act to allow 
enhancement in accordance with those provi- 
sions. (. Bcachcroft , J ) Ramali Mohan 
Roy v. Abdul Nassya. 57. 1 G 115. 

S- 40 — Commutation of rent — 

Compromise by some of the landlords if 
binding on others. 

In proceedings for commutation of rent 
under S 40 of the Bengal Tenancy Act a 
compronvse between the tenants and some of 
the landlords is not binding on those landlords 
who wore not parlies to the com prom ’se j 
{Das, J ) Surat Narain Singh v. Nathuni 
Rai. 56 I- C 538. 
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Ss 46 and 158— Occupancy 

raiyat — Suit for settlement of equitable rent — 
Competency of — Enhancement of rent. 

*A non- occupancy raiyat under a lease for 9 
years ending on the 1st Assin, 1319 held over 
after the expiry of the period. The plaintiff 
landlord sued for khas possess : on or, in the 
alternative for lam and equitable rent for the 
years 1319 to 1322 inclusive. 

Held , that so tar as the years 1319 to 1321 
were concerned the plamtiff not having availed 
himself of the procedure under S. 46 of the 
B. T Act, 1SS5 was entitled to rent at the rate 
provided n the lease only For the year 1322 
by wh ch time the defendant had become an 
occupancy raiyat, the provisions of Chapter X 
and S. 158 not being applicable to the 
case, the plamtiff was entitled to sue for 
enhancement of rent under Chapter V but 
could not recover rent at an enhanced rate in 
the present suit. 

Per Dawson Miller, J. ; — Even had the pre- 
sent suit been one tor the enhancement of rent 
the Court could not award rent at an enhanced 
rate for previous years (Miller, C. J. and 
Mullick , J ) Dayal KundU v Malhu 
Pathak. 5 P L J 406 : 57 I C 558. 

Ss 49 and. 85—' 1 ‘ Kayam ” ryot— 

Meaning of— Occupancy ryot — Grant of lease for 
over 9 years — Transferee from ryot, if may 
question its validity. See (1919) Dig Col. 70. 
Naxdiram Chandra Sil v Srinath Chj.kra- 
BARTI 541 C. 906. 

S. 49 — Notice to quit — Mode of 

Service — Tenants in common — C. P. Code 
O. 5, R 15. 

A notice to quit under S. 49 of the B. T. Act 
should be served in the manner prescribed in 
the C. P. Code for the service of a summons. 
If such a notice is issued to tenant s-in-common 
and one of the tenants receives the notice for 
all, the Court should, deciding whether service 
has been properly effected on all cons'der the 
fac.s with reference to O. 5, R. 15, C. P. C. or 
with reference to the rule that service upon the 
joint tenant is prima facie evidence that it 
reached all. (. Richardson , J ) Haricharan 
Manual v. Bighore Gain. 50 I C. 127. 

Ss- 50 and 158 —Applicability of— 

Denial of tenancy — Presumption under S. 50. 

The princrrle vnderlymg S. 158 ot the B. T. 
Act is that Amro sho b~ an admitted tenancy. 
Where there is a denial of tenancy, the inquiry 
contemplated by that section cannot be made. 

In dealing with an application under S. 158 
of the B. T Act it is not necessary to find whe- 
ther the tenant is entitled to the benefit of the 
presumption under S. 50, that section being 
applicable when the landlord seeks an enhance- 
ment of rent. (Walsmley, J ) MonmohaN 
Ghose v. Narain Chandra Das. 

55 I.C.709. 

— Ss. 50 and 115 — Record of rights — . 

Suit for enhancement of rent long after publi- 
cation-presumption. 
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Where after the publication of a Record of 
Rights a landlord brings a suit for enhance- 
ment of rent against an occupancy raiyat , the 
latter is precluded from relying upon the pre- 
sumption raised in S. 50 of the Bengal 
Tenancy Act, for that section is controlled by 
S. 115 of the Act. (Sultan Ahmed , J.) Sheik 
Abdul Baqi v. Kunja Behaki Pandey. 

56 I. C 818 

Ss. 50 (2), 102(b) and 115 — 

Cadastral survey — Tenant entered as 
quaimi — Presumption. 

Once the status of a tenant is entered as 
quaimi under S. 102 (b) of the Act, no 
presumption can thereafter arise under S 
50 from the fact of payment of rent at a 
uniform rate for twenty years S. 115 bars 
any such presumption. The object is to con- 
clude once for all the question as to the status 
of the tenant so far as it rests upon the 
presumpt'on of twenty years* uniform payment 
of rent. The section does not, however, bar 
proof of the tenancy from the time of the 
permanent settlement at a fixed rate of rent 
by any other means, e. g , by the production 
of the original grant. IJwala Prasad, J) 
MAHARANI JaNKI KUER v. HlRANAND PANDE. 

58 1. C. 25 

3. 50 (2) — Ejectment — • Limitation 

— Rent payment of — Enhancement of 
Presumption. 

Deits. Nos. 1 and 3 who purchased the tenure 
in suit from deft. No. 4 paid rent for 
about 37 years and the rent was accepted from 
them. 

Held, that plff. could not get khas possession 
of the tenure as his right to do so was barred 
by limitation and hence could not ignore the 
right of defts. Nos. 1 and 3 who were 
entered in the record of rights as tenants. 

Plff. produced a kahuliat of the year 1840 
executed by the predecessor in interest of the 
deft. No. 4, the vendor of defts. Nos. 
1 and 3. There was an express stipulation in 
the Kabuliyat that the tenants would pay 
enhanced rent according to the pargana rate : 

Held, that the kabuliyat might be considered 
either as a new contract under which the ten- 
ants agreed to pay enhanced rent, or a con- 
tract containing receipts of the incidents oi the 
tenancy which was in existence from before.. 
The rent was therefore enhanceable. (N. R. 
Chatter jea and N ewbould, JJ ) Upendra Nath 
Ghose v. Dwarka Nath Biswas. 

31 C- L. J. 178 : 55 I C 790 

3s. 50 (2) and 115— Presump- 
tion under — Effect of. 

S. 115 of the B. T. Act controls 5. 50 (2) and 
an occupancy raiyat is precluded from retying 
upon the presumption raised under S. 50 (2) 
after the publication of the Record of Rights 
.when the landlord brings a suit lor enhance- 
ment 'of rent, 26 Cal. 617, 12 C.,W. N. 904. 
1. P. K, J, 67, d : ss from, 37 Cab 30, 22 I. C. 
604, 22, l C. 943, 30 C. R. J. 9 foil. (Coutts 
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and Sultan Ahmed, JJ) Jugdeo NaraiN 
Singh v. Bhagwan Mahton. 

1 Pat. lx T. 27 i 54 I C- 672, 

• S 50 (2) — Rent — Enhancement of — 

Presumption — Amalgamation of tenures. 

In a suit for enhancement of rent of a tenure 
defendants proved payment of rent at the 
same rate for a period of 20 years before the 
institution of the suit Plaintiff produced a 
Kabuliyat of the year 1853 and relied upon it 
as show ng that the tenants had agreed to pay 
enhanced rent. There were originally four 
separate tenures which were amalgamated into 
one by the Kabul ; yat of 1853. The Kabuliyat 
expressly stated that enhanced rent would be 
paid according to the rate of enhancement in 
the village. The other incidents of the tenure 
mentioned in the Kabuliyat were not shown by 
the defendants to be the incidents of the four 
original tenures. 

Held, that the plaintiff was entitled to 
enhancement of rent, as he rebutted the pre- 
sumption ar ; s ; ng under S. 30 (2) of the B. T. 
Act, 18 C. W, N. 949 d : st, (Chatter jee and 
Newbould,JJ) Dhirendra Nath Ghose v. 
Gopicharan Saha. 31 C L J 12- 

S 50 (2 )—Rent — Fixity of — Pre- 
sumption from uniform payment of rent for 
20 years. 

When a tenant proves payment of rent at a 
un : form rate for a period exceeding 20 years, 
the presumption is that the tenant holds the 
land, without being liable to have his rent 
increased unless and unt : l the landlord shows 
something to the contrary. (Fletcher and 
Teunon , JJ.) Gopal Chandra Banerjee v. 
Mohammad Soleman Mullick. 

31 C. L J ll. 

S. 52 Landlord and Tenant — En- 
hancement of rent — Suit for— Excess area — 
Onus of proof. 

In a suit for enhancement of rent on the 
I ground ot excess area, S. 52 (5) of the Bengal 
Tenancy Act relieves -the landlord from the 
.necessity oi proving the particular land as 
being the land held by the tenant in excess of 
the area originally . held by him. Under this 
clause the landlord is only required to prove 
the area originally held by the tenant and the 
excess subsequently found, provided the 
standard of measurement is the same through- 
out. Where a consolidated jama is paid for a 
particular holding, the subsequent detection of 
excess area would not entitle the landlord to an 
increase of rent. If, on the other hand, the 
rent is paid according to the area, whether the 
area is arrived at in the beginning by measure- 
ment or not, the subsequent detection of any 
change in the area would entail a corresponding 
alteration in the rental, whether it be a 
reduction in favour of the tenant or an enhance- 
ment in favour 7>f the landlord. (Jxvala Prasad , 
/.) Kalla Sheo Kumar Lal v. Ramphal 
Dass. 
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— S. 5 2 — Rent — - Enhancement of, on 

increase in area — Proof of increase in area 

To enable a Court to grant an enhancement 
‘of rent under S. 51 o: the Bengal Tenancy 
Act, it must be in a pos'tion to find what the 
area was at the inception of the tenancy ; it 
is necessary therefore ior the landlord to prove 
that there has been some increase m the area 
as compared with area of the tenancy at its 
inception. 

The expression “ area for which rent has been 
previously pa’d 99 in S. 22 ol the B T Act 
means the area with reference to wh ; ch the rent 
previously paid has been assessed or adjusted 
( Beachcroft , J ) Aziz Khan v. 8*lRajubala 
Debi. 55 I. C. 430. 

S 52 (8) — Time of measurement — 

Meaning of — Onus of proving increase of area 

The word “ at the time the measurement on 
which the claun ’s based was made” in S 52 
(6) of the B T. Act do not rexr to the measure- 
ment upon which the excess area is found out 
before the institution oi the suit but refer to 
the measurement made at the time of the 
original settlement. 

A landlord has to prove under S. 52 of the 
B. T. Act that there has been an increase in 
the area for wnich rent was previously pa’d 
and in order to do so, he must show that the 
land was measured at the time of the incept’ on 
of the tenancy by a particular standard oi 
measurement and that there has been an in- 
crease in the area on measurement by the 
same landlord. The section merely provides 
that if the landlord proves that at the time the 
measurement on which the claim is based was 
made there existed a practice of settlement i 
being made after measurement of the land 
assessed with rent it may be presumed that the 
area specified in the patta, kabuliat or coun- 
terfoil rent rece’pt was ewered m it after mea- 
surment so that if the landlord can prove such 
a practice it will be presumed that the area" en- 
tered in the patta, kabubat or rent rece-pt was 
entered after measurement though he is' not 
able to prove that as a matter of fact the lands 
in the particular case were settled after 
measurement. 19 C L. J. 451 Ref (N R. 
Chatterjea and Duval, JJ.) umed Adi v, Na- 
wab Khajeh Habibulla. 

47 CaL 266 : 31 0. L. J. 68*: 

56 I C. 38. 

Ss. 53, 65 and 158 (b ) — Produce 

rent — Arrears of — Sale of holding 

It is not proper to hold that because produce 
rent is not paid in instalments, u cannot fall 
into arrears. 

Under S. 65 of the B. T. Act hold mgs do 
not become liable to sale in execution of a 
decree for arrears of rent but “ in execution of a 
decree for the rent of the holding. ” So far as 
S 65 is concerned there seems 4o be no distinc- 
tion between a holding which is held on pro- 
duce rent and a holding held on a money rent, 

The contention that only nagdi rent can fall 
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! into arrear and that as holdings are only bable 
to sale for arrears of rent hold mgs held on 
produce rent or partly on produce rent and 
partly on money rent cannot be sold, is with- 
out authority (Coutts and Sultan Ahmed, JJ) 
Manbharan Raut v Babu Nowbat Singh 
5 P. L. Ji 341 : (1920) Pat. 257 : 

58 I 0 497- 

g gg — Suit for rent— Valid Tender - 

Interest due — ■ Cess calculation of 

Under S. 53 oi the B T Act the rent for the 
quarter of the agricultural year becomes due 
on the 1st of Ass’n when the new year com- 
mences and a suit instituted during the 
currency oi the 2nd Bhado «s premature m so 
far as the arrear for the last quarter is con- 
cerned 

A tender of rent, m order to be valid must in- 
clude the nteres: due at the date oi the tender, 
and it is im mater *al that the landlord demand- 
ed damages and not interest 

Under S 41 read with S. r 4 of the Bengal 
Cess Act, the landlord is entitled to only half 
an anna m the rupee on rental pa’d by 
the tenure holder. ( Coutts and Das, JJ ) 
Syed Abbas v Premsukh Dass. 

1 P. li. T. 455 : 58 I. C. 87S- 

Ss 54 (a), 65 and 158 (b)-Rent 

decree • — Produce rent — Arrears — Sale-. 

A hold ng which is held on produce rent or 
partly on produce rent and partly on money 
rent m liable to be sold in execution of a decree 
for arrears (Coutts and Sultan AJvncd, JJ ) 
Man bar an Raut v. Nowbat Singh. 

5 P. X,. J. 641 : 1920 Pat 257 : 

58 I. C 497. 

— Ss 65 and 167 — Rent sale ■— 

Holding sold after mortgage decree hut before 
Mortgage sale — Rent sale purchaser — 
Priority 

A mortgage lien is not extinguished on the 
passing only of the decree upon it. It is not 
extmgu’shed tdl the sale takes place in execu- 
tion ot the mortgage decree and sale proceeds 
are d : str:buted in satisfaction of the mortgage 
debt. 

Where between the date of a decree obtained 
by a mortgagee of an occupancy holding and 
purchase m execution thereof by the mort- 
gagee, the holdmg was sold m execution of the 
landlord's decree for rent ; 

Held , that the mortgage encumbrance sub- 
s : sted at the date- of the ’rent sale and not 
having been annulled under S. 187 of the 
Bengal Tenancy Act within time allowed by the 
section, the purchaser at the rent sale could not 
avoid it but was entitled to redeem the mort- 
gagee purchaser. 

The purchaser at a rent sale who does not 
annul a subsisting mortgage incumbrance upon 
the holding does not acquire priority over the 
purchaser at a subsequent sale in execution of 
the decree obtained on the mortgage by reason 
of the rent being a first charge upon the holdmg 
under S, 65 of the Bengal Tenancy Act. 
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13 C. W. N 411 (1909) not followed 

{Chatter jec and Ncwbonld, JJ ) Bidkumukhi ! 
Dasi v. Bhaba Sundaxi Dasi. 

24 C. W. IT. 961. 

S. 66 Sub S 2— Decree for eject- 
ment executed pending appeal it Hade to be 
set as’de on payment ot decree amount within 
15 days of confirmation by appellate court. Sue 
(1919) Dig. Col 73 Abdul Rasi-iid Mondol 
v Shaharali Molla. 541. C. 659. 

— ->S 67 and 179 — Applicability of — 

Permanent mokarari lease — Evidence of 
S 67 of the B T Act apples only where the 
tenancy is not a permanent Mokarari tenancy 
situated within a permanently settled area 
A permanent tenancy was created but there 
were no clear express ons in the Kabuliyat 
showing that the rent was fixed except a pro- 
vis -1 on that if at any time the land on measure- 
ment be found larger in area than that on the 
bas's of which the rent was fixed the additional 
rent payable for such additional are?, would 
be in proportion to the *ent orgmally 
fixed 

Held that the lease was not only a permanent 
but also a Mokarari lease (Shamsul Huda, J.) 
Kristq Das Law v. Kalimuddin Bhuia. 

55 I. C. 507. 

• S. 70 — Order without notice to 

parties— Suit for rent . 

An order made by a Collector under S. 73. of 
the B, T. Act without giving an opportunity of 
being heard to the parties as required by S. 76 
(4) is ultra vires and is no bar to a subsequent 
suit for rent (Coutts and Sultan Ahmed, JJ .) 
Deo Lal Mahto v. Bibi Rakiya 

57 I. C 572 

— 84 — - A ppliecb'lity of — Landlord 
and tenant — Tina-'l iudai^g under Kabuliyat 
— Custom — Acquisition of land for market ■ 

It a tenant holding under a kabuliyat is 
hound according to custom, to give up posses- 
s ; on of the land in the event of a market be ; ng 
established thereon the landlord is not bound 
to adopt the procedure la ; d down in S. 84 of 
the B. T Act for acquiring the land for such 
purpose. That section is inapolicable to a 
contract contained in a kabuliyat. The tenant i 
cannot insist on the landlord taking only a j 
specific portion and no more [Chatter jec and 
Panton, JJ.) Bejoy Chandra Roy u, Prod- | 
yot Kumar Tagore. 55 I. C. 268. ' 

• — — — — — S 85 — Occupancy raiyat — Lease ' 
granted by— Creation of intermediate tenure | 
—Suit for rent — ■ Estoppel ] 

Deft No. 2 an occupancy raiyat granted a j 
lease of bus holding to Deit No. I for a term 
in excess of that authorised by S. 85 of the 
B. T. Act. Subsequently Deft. No, 2 created 
an 1 outer med'ate tenancy in favour of the 
pla mins, also unauthorised by S. 85. In a 
suit by plfts. against deft. Nq. I for arrears 
of rent, 
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Held that the deft. No. 2 and plffs haring 
agreed between them that the rent was 
payable to the plffs it was not competent 
to the deft. No 1 to contest - the plain- 
tiffs chum for rent. (Fletcher and Duval, JJ .) 
Kartick Mondal v Madhab Mon dal. 

1 55 1. C. 615. 

S 85 (2) — Occupancy raiyat — Per - 

manent lease — Registration of lease null and 
void — Lease by raiyat representing himself to 
be tenure-holder * or raiyat at fixed rate — 
Collusion — Estoppel 

Where a lease purporting to be of a perma- 
nent character, is granted, on the face of the 
document, by a raiyat (not bemg a raiyat hold- 
ing at a fixed rate) to an under raiyat, the 
lease is not operative as a permanent lease 
between the raiyat and the under raiyat. Regis- 
tration ot such lease m violation of the 
statutory prohibition contained in 8. 81 (2) of 
the B, T. Act, is null and void in law. But as 
the tenancy oi an under raiyat may be created 
without a written lease, the grantee in such a 
case is an under raiyat who holds otherwise 
than' under a written lease and his tenancy is 
liable to be terminated m the manner prescrib- 
ed by S. 49 (b) of the B. T. Act. Till the 
tenancy has been terminated, the grantor can- 
not treat him as a trespasser. 

Where the lease, purporting to be of a per- 
manent character, is granted by a person who 
on the face of the document professes to have 
a higher status than that of a raiyat (for 
example, that of a tenure holder or a raiyat 
hold’ng at a fixed rate), the grantee, when his 
title as paramount lessee is challenged by his 
grantor may invoke the a ; d of the doctrine of 
estoppel and plead that the grantor cannot be 
permitted to prove the falsity of the recitals in 
the document (on the faith of which he took 
the lease) so as to enable him to derogate from 
It's grant. 

Where the lease, purporting to be of a 
permanent character, is granted by a person 
who, on the face of the document, professes to 
have a higher status than that of' a raiyat (for 
example, that of a tenure folder or a raiyat 
holding at fixed rate) and the grantee invokes 
the aid of the doctrine of estoppel in answer 
to a challenge of his title as permanent lessee 
by his grantor : 

Quaere. Whether such plea may be defeated 
by the grantor on proof that they had conspir- 
ed by false rechals to evade the provis'ons of 
the statute, ( Hooker jee , A. C.J., Flecker , Chat- 
ter] ec, Tennon and Richardson , JJ.) ChaN- 
drakantha Nath v. Amjad Ali Hazl 
25 0. W. IN 4:32 C L. J. 296. (E.B.) 

-S. 85 (2) — Sub-lease fors~~^e. than 

9 years— Registration with consent of land- 
lord— Effect of. 

S. 85 (2) — of the B. T. Act operates as a' 
statutory bar to the registration of a sub-lease 
by a raiyat for a term exceeding nine years' 
The consent of the landlord cannot validate 
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the registration and if such a lease ; s regis- 
tered it is inadmiss’ble in evidence. (New- 
bould, J ) Madam Mondal Gochi v Tarini 
Chandra Bamerjee. 54 I. C. 625. 

S- 86 — Occupancy holding — Sur- 
render of portion of holding sold by tenant to 
a stranger— Transferee ■ not bound. 

Asurrender by a ra ; vat of a part of Irs hold- 
ing which he has already sold to another is 
not binding on the transferee. 

Apart from authority a person who has part- 
ed with his interest in property cannot deal 
that interest by surrendering it in favour of the 
landlord and he cannot confer upon the land- 
lord a higher right than he could have passed 
to any other person by assignment. It would 
be d’fferent in the case of the surrender of the 
entire holding because then the tenancy would 
cease to exist and the landlord would be in a 
position to re-enter on the land. (Chatterjea 
and Panton, JJ ) Sailesh Chandra Bose v. 
Umesh Chandra Rudra. 

24 C. W. 573 : 57T. C. 574. 

g qq — O ccupancy raiyat — Trans- 
fer of a portion of the holding— Subsequent 
surrender to landlord — Effect of — Equitable 
estoppel . 

An occupancy raiyat who has transferred 
part of his non-transferable holding is not 
competent to surrender to his landlord the 
portion so transferred ehlier by surrender of 
that portion alone or by surrender of the whole 
inclusive of such portion. This follows from 
the principle that no one is permitted to defeat 
or derogate from his own grant, a principle 
the application of which is not excluded by 
S. S6 of the B. T. Act s ; nce that act does not 
purport to be a complete code and even in 
respect of the law of landlord and tenant and 
does not profess to incorporate the general 
principles of the law of contract and the 
doctrine of equity jurisprudence, in so far as 
they may have to be applied in the determina- 
tion of disputes between landlord and tenant. 
35 C. 34 Ref ( Mookerjec , C. J. and Fleet her, 
Chatterjea , Teunon , and Richardson , JJ.) 
Syed Mohsen.uddin v Baikunta Chandra 
Sutradhar. 25 C. W. 3SF. 29 (F. B.) 

S. 86 — Surrender of .portion of 

holding already sold— Right of landlord to 
eject vendee. 

An occupancy raiyat having sold a portion of 
his holding surrendered his tenancy in respect 
of the portion sold to his landlord who there- 
upon sued his vendee for khas possession. 

Held that the vendor having transferred a 
portion of the holding had nothing left in him 
m that portion to surrender. ( Fletcher , Beach - 
croft and Greaves JJ.) Sheikh DastUR 
An t?. Ram Kumar Gqpe. 

24 C, W. H. 571. 
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S. 86 (1) — Ra’yati Holding— Regis- 
tered lease — Oral surrender — Validity. See 
Evidence Act, S. 92 Proviso 4. 

47 Cal. 129. 

-S. 86 (i) — Raiyat — Holding tinder 

lease not for fixed period — Surrender of hold- 
ing — Validity of — Registration if necessary 
— Suit against persons to whom holding has 
been let. 

A raiyat holding under a lease which is not 
for a fixed period can surrender the holding 
, under S. 86 (1) of the B. T. Act. Such sur- 
render need not be by an instrument even 
though the tenant held under a registered 
lease. 

When a raiyat surrenders his holding and 
the surrender is accepted by the landlord who 
enters into possession the tenant cannot sue to 
recover the holding from persons to whom the 
landlord has let it after the surrender. (Chat- 
terjea and Duval J J.) Poran Chandra v. 
Indra Sent 54 I. C. 752. 

*S. 87 Co-sharer landlord — Rent 

decree — Sale in execution — Purchase by 
decree holder— Rent of other co~sharcrs to joint 
possession • — Rent, Right to. 

Where a co-sharer landlord purchases a 
holding sold in execution of a decree obtained 
by himself for his share of the rent co-sharer 
landlords are entitled to joint possession to 
the extent of their sharers in the 2emindari. 
But they would not be so entitled if the decree 
in execution of which the holding is sold a 
decree under S. 87 of the B. T. Act. In. such a 
case they would only be entitled to fair rent to 
the extent of their shares. (Chatterjea and 
Cuming, JJ.) Bepin Chandra Roy Chow- 
dhury v. Profull a Narain Roy. 

541. C. 787. 

S. 87 — Landlord- and tenant • — 

Abandonment of holding — Non transferable 
occupancy holding — Adverse possession „ 

Where there is a transfer ot a non-transfer- 
able occupancy holding it is only on the theory 
of abandonment under S. 80 of the B T. Act 
that the landlord can re-enter. Where such 
abandonment took place 12 years before the 
landlord's suit to recover khas possession the 
only way of overcoming the bar of limitation 
to the suit would be by establishing a case 
within S. 18 of the Limitation Act. {Beach- 
croft J) Manulla Kolu v. Prasanna Kumar 
Sarkar. 561. C. 811. 

S. 87 — Rot exhaustive— Abandon- 
ment of holding— What constitutes— Transfer 
of whole of non-transferable raixati holding 
— Effect of. 

S. 8/ of the B. T. Act is not exhaustive and 
does not prescribe the only mode in which a 
holding can be abandoned. 

- Te entitle a landlord to eject a transferee of 
the whole of a non-transferable raiyat i holding “ 
it is necessary for him to prove as a fact that 
the raiyat has left the holding and disclaims 
any interest in it. It may be inferred from 
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the fact that the tenant has sold the enPre 
holding and given possession of it to the pur- 
chaser and distinct repudiation or refusal to 
pay rent need not be proved. {Chatter jea and 
Cuming, JJ.) Asanulla Mold v v Sankar 
Das Sanyal. 54 I. C. 548. 

S. 99 — Common manager — Applica- 
tion to Dt Judge for restoration of manage- 
ment to co-owners — ■ Party 

In an a opli cation by the co-owners under 
S. 99 of the Bengal Tenancy Act lor restora- 
tion of the management ot then* estate the 
common manager is not and cannot be made 
a party to the proceeding (Chatter jea and 
Panton, JJ .) Bhagabati Debya CkaUdhu- 
rani v. Nil Kantha Chatterjee 

24 C. Wb IT. 927. 

— Ss. 101, 102 and 103 —Record of 

Rights — Record of custom — Value of — 
Presumption — Evidence Act,S 35 — Effect of 

Under S 101, a Revenue Officer has power 
to prepare a Record of Rights in respect of 
lands in any local area notified by the local 
Government. He has no power to record the 
existence of any local custom that may affect 
such lands as part of the Record of Rights, as 
under S. 102 of the Act a village custom 
is not one of the particulars which has to be 
recorded. If a record of rights contains an 
entry as to custom, there can be no presump- 
tion under S. 103 B. of the Act as to its 
correctness, and although under S. 33 of the 
Evidence Act it ; s relevant evidence yet the 
burden of proving the evstence of a custom 
lies on the party who rehes on the custom. 

{Das, J ) -Sures i Ch. Rai v. Sitaram Singh. 

57 I.C. 126. 

'Ss. 103 A, Sl 103 B — Draft record 

of rights, admissibility in evidence — Pro- 
ccdure — Effect when admitted . 

A draft record of rights is inadmissible in 
evidence, Where the lower court has admitted 
inadmissible evidence the proper procedure lor 
the appellate court is to remand the case, as 
it is not possible to ascertain how far the 
former was influenced in arriving at its 
conclusion by that piece of evidence {Das,J.) 
Sarup Rai v. Srik.^nt Prasad. 

1 P. Ii. T. 224: 55 I. C 922. 

-Ss. 103 A and 108— Record of 

Rights— Entry in- — Suit before Settlement 
officer for declaration that entry incorrect — 
Custom of appropriation of trees — Onus. 

Where en entry having been made in the 
record-of-rights published under S. 103 
A of the Act, to the effect that the tenants 
were entitled to appropriate the trees standmg 
upon their occupancy holdings, the proprietress 
instituted suits before the Ass slant Settlement 
Officer fpr a declaration that the entry was 
incorrect and that she was entitled to half 
the value of the trees, 

Held, that the ordinary law is that the 
tenant has the ‘right to cut and the landlord. 
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the r ght to appropriate If the tenants claim 
anv right of appropriation he must prove a 
custom to that effect and it was open to 
the officer who prepared the record of rights 
to enqu ; re whether the tenants had d scharged 
the onus which the law had placed upon them. 
But as S 103 B, B T. Act, provides that 
the record of rights is presumed to be correct 
untd the contrary is proved by evidence, the 
onus is upon the plff. to show that she had 
the r : ght to a half share 

The record oi rights is no doub: entitled to 
the benefit of the presumption attached to it 
but where the Court has before it the evidence 
upon wlvch the record was prepared and the 
plff. denied the correctness of the record, 
the Court is bound to come to a finding 
whether that ewdence is suffie'ent to justify 
the dntry. 9 C. L. J 2S4 ; 27. C. L j 107. 
ref. (Midlick and Sultan Ahmad, JJ ) 
MAHARANI TaNKIKOER V. SUDAGAR RAM. 

1 P. B. T. 221 • 1920 Pat. 177 : 

56 I. C. 417. 

S. 103 B — Record of Rights — ■ 

Entry in — Value of evidence prior to publi- 
cation 

Evidence of a date prior to -that of the publi- 
'cation of a Record of Rights is admissible in 
evidence and ought to be taken into consider- 
ation by a Court and weighed m de + ermining 
whether the presumption created by an entry 
in the Record of Rights has been rebutted. 
i (Das, J ) Bhikhan Qassab v. Mardan All 

56 1. C. 40. 

-S. 104 (4) — Settlment of fair 

rent by Court — Matters to be taken into con- 
sideration. 

In sefthng a fair rent under S 104 H. (4) of 
the B T. Act what the Court has to consider 
is the rent of other holdmgs of the same class 
comprised in the same settlement rent roll : 
the mere fact of the villages be ; ng neighbour- 
: ng ones does not necessarily show that they 
are com erased m the same settlement rent 
roll (Chatterjee and Duval, JJ ) Man- 
matha Nath Kar v. Secretary of State. 

54 I. G. 718. 

S. 105' — -Fair and. equitable rent — - 

Duty of landlord to prove excess — Standard 
of measurement. 

In a sub for settlement of fa ; r and cr” :+ ''Me 
rent smd to he held at consolidated j.-:.:- m i : s 
essential for the landlord to show what the 
standard of. measurement was in the contem- 
plation of the parties at the time when he 
demised the lands to the tenants. (Das, JJ 
Maharajah Kesho Prasad Singh v. aklu 
Maiton ^ 57 1. 0.502. 

Ss. 105 and 109 —Landlord and 

tenant— Fair cr”d rent Settlement: 

of —Suit for ra t — j'-r'.^ei. S:\il Court 
— Ex parte decree. 

There is no inherent want of ;ur ; sd : ction ; n 
4a Court io try a suit for rent alrhoagh the 
1 matter Iras already been The subject of an 
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application under S. 105 of the B T. Act. It is 
for the party rely'ng upon S. 109 of the Act as 
barring further enquiry into the subject to 
plead it If no objection is put forward based 
on S. 109 the dec’s’on of the Court that the 
plamtifl is entitled to recover rent on the bas’s 
of the entry m the Record of Rights would 
operate as res judicata between the parties. 

A decismn in a. previous rent suit as to the 
amount of rent payable does not orcbnarilv 
operate as res judicata in a suit for rent for 
subsequent years. But the decision on the 
question whether there ; s a formal agreement 
or contract between the part’es as to the 
amount of rent payable does operate as res 
judicata. 

An ex parte decree in a rent suit m winch 
the defendant d’d not appear and hied no writ- 
ten statement cannot operate as res judicata. 
If the defendant appeared and filed a written 
statement upon which an issue was or could 
have been ra^sed between the parties, the fact 
that tire defendant subsequently d>d not appear 
to contest the suit with the result that an cx 
parte decree was passed against him, would 
not prevent the ooeration of the principle of 
res judicata. [Das, J .) Maharaja of Dar- 
BHANGA V. YOU N US MOMIN. 

57 I. C. 48. 

Ss. 105 } 105 A, 107 and 109 

• — Proceedings under S 1Q5 — Issue raised by 
tenant as to whether land is trial or lakhcraj 
— Rent settled on tenant's failure to adduce 
evidence — Decision if a bar to suit by tenant 
for declaration of title 

Piffs holdmg having been recorded in the 
record-of- rights as mat land liable to assess- 
ment of rent, the deft* landlord applied for 
settlement of iair and equitable rent under S 
105 B. T. Act, whereupon plff. pleaded that trs 
holding was his nishkar lakhcraj, and though 
an issue was raised on the point, ow,ng to the 
plfPs failure to adduce evidence in support of 
his case, the Settlement Officer proceedmg 
upon the record-of-rights assessed the holding 
to rent. Plfi, then instituted the present suit 
for declaration of frs nishkar lakhcraj tide lO 
the land of the hold mg. 

Held , that the Settlement Officer had record- 
ed a decision on the issue within the meaning 
of S. 107 of the Bengal Tenancy Act 

Where a question has been necessarily decid- 
ed in effect though not in ex cress terms bet- 
ween the part’es to a suit, they cannot raise 
the same question as between themselves in 
any other suit in any other form (1747} 3 
Atk, 626 and L R I. A. Sup Vol. 212 ; 12 B. 
R. R. 304; 315 (1873) ref. 

The suit was further baried under S. 103 of 
the Bengal Tenancy Ac.. 

It is not necessvw for the anpbeation of S. 
109 of the Bengal Tenancy Ac' thru the matter 
in issue should have been raised by the appli- 
cant ffimself before the Settlement Officer." 21' 
a Wv ft. 1004 and 18 G W. N. 004 dfst. 
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(Chattcrjee and Duval , JJ ) Apurba Krishna 
Roy v Shyama Ch Paramantk 

24 C. W. K*. 223 : 54 I. C. 952. 

— 'Ss. 105 and 188 — Record of Rights 

— Application — Parties — Members of Joint 
Hindu family — Lim Act, S 22. 

In a record of rights finally published on 
12th March 1917, S. and G were recorded as 
landlords. S- G and an infant son of S who 
was born bet ore 12th March 1917 applied on 
20th April 1917 under S. 105. Bengal Ten- 
ancy Act, and on 19th June 1917 applied to 
amend them original application by joining an 
infant son of G who was born on 15th April 
1917, five days before the date of the original 
appheation. S G. and their infant sons were 
members of a joint Mitakshara family: 

Held, that an amendment which would 
have the effect of extending the statutory period 
of two months from 'the date of final publica- 
tion, (with’n which under S. 188 of the Bengal 
Tenancy Act, an nor 1, rWrr. must be made by 
all the landlords) c :v m A "cr. be allowed and the 
proceeding under S. 105, Bengal Tenancy Act, 
must therefore fail. 

The persons entered in the record of rights 
are not the only persons entitled to apply un- 
der S. 105, Bengal Tenancy Act. 18 C. W. 
N. 268 (1913) relied on 

An application under S 105 of the Bengal 
Tenancy Act is not maintainable at the instance 
only of the managing members of a joint 
Hindu family. (Chatter jea and Panton, JJ ) 
Raja Sati Prasad Garga Bahadur v. Sona- 
ton Jhara. 25 C. W. JST. 38. 

Ss. 105 and 107 — Settlement 

Officer— Duty of —Non-compliance with pro- 
cedure — Effect of. 

In a suit to recover rent at the rate deter- 
mined by a Settlement Officer in a proceeding 
under S. 1 05 of the B T Act, the onus does 
not he op. plff, to show that all the require- 
ments of the B. T. Act, were fulfilled when the 
Settlement Officer passed his decree. In a 
proceeding under S 105 -of the B. T, Act a 
statement by some of the co-tenants in a peti- 
tion of compromise that tjhpy were willing to 
pay a higher rate of rent would be no evidence 
agamst the tenants to that document to prove 
that the rent was liable to enhancement. As 
the Settlement Officer is bound under S. 107 
of the B. T. Act to adopt the procedure laid 
down in the C. P. Code for the trial of suits, 
it is necessary, before passing an ex-parte de- 
cree against the tenants to take up some evi- 
dence other than the petition of compromise. 

Where a settlement Officer decides a case 
under S 105 of the B. T. Act", without follow- 
ing the procedure bed down by S. 107 of the 
Act, his order cannot have the force and effect 
or a decree of a Civil Court in a .suit between 
the pa Wes (Nowbould, J J Janada Gobinda 
Chaudhury v . Bongmali Saha. 

57 X* C. $39* 
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-Ss. 105 and 109 — Suit for en- 
hancement of rent — Dismissal of prior appli- 
cation — Effect of. 

Where an application for enhancement of 
rent under S. 105 B T. Act on the ground 
inter alia of increase in area, was dismissed for 
non-prosecution and a suit for enhancement on 
the same ground was subsequently brought. 

Held , that the suh was barred by S 109 

An application wlr'ch has been made whether 
it is withdrawn or .whether it is dismissed for 
non- prosecution is nevertheless an aophcat’on 
made within the meaning of S 109. (Mukhcrjee, 
O C J and Fletcher, J .) Srimati Abeda 
Khatun v. Majubali Choudhury. 

24 C. W. hr. 1020. 

Ss. 105 A and 109 — Decision 

under S . 7 05 A — Suit for ejectment against 
persons not parties to proceedings. 

A decision in a proceed' ng under S. 105- A 
of the 4 B. T. Act that certain persons are 
tenure-holders does not bar a suit by those 
persons against certain other persons who were 
not parties to the proceed'ng unde$ S. 105-A 
for ejectment of the latter on the ground that 
they are mere tresoassers. (Das, J ) Ramyad 
Pande v. Genda Tewari. 58 I. C. 993. 

106 —If bars civil suit to correct 

entry. 

S. 106 of the B. T. Act does not provide the 
only method of obhv'vng the correction of the , 
entry in a finally pvbiism’ record of rights, 
and a civil suit instituted with that object is 
maintainable 35 Cal. 1013 not foil Mahomed 
Ayejuddin Mea v. Prodyat Cumar Tagore. 

25 C W. N. 13. 

S. 106 — Mourasi tenure — Rent 

Enhancement of — Patni taluk — Value, of 
rihital. 

A suit to enhance rent proceeds on the pre- 
sumption that a Zemindar holding under the 
perpetual settlement has the right from time to 
time to raise the rents of all the rent paying 
lands within his 2em»ndary,- according the per- 
gunna or current rates, unless either he is pre- 
cluded from the -exerc’se of that right by a 
contract binding on him, or the lands in 
question can be brought within one of the 
exemptions recognised by Regulation VIII of 
1793 and it also assumed, that the defendant 
had some valid ■ tenure or right of occupancy 
in the lands which are the subject of the suit. 
13 M. I. A. 248 Ref. 

The mere fact of a tenure be'ng hereditary 
does not show that the rent of the tenure has 
been fixed in perpetuity. 

The use of the expression patni taluk in the 
contract of tenancy does not necessarily create 
a patni taluk (i e.) a taluk subject to the sum- 
mary procedure for realisation of rent provided 
by Reg. VIII of 1819. — ( Mukhcrjee , C. J. and 
Fletcher, J.) Raja Nirod ’Chandra Singha 
Sarma v. Harihar Chakravarti Chowdhry. 

m C, I|, J, 19 : 58 I, 0. 867. 
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; Ss. 107 and 109 —Decision by 

Special Judge — Costs — Order as to — Appeal — 
Limitation— Sec. Ill, Art. 4 and S. 185. 

G. was recorded as a rawat at fixed rate by 
the survey authorities, and J, the landlord 
cla'med an enhancement of rent under S. 3'0 
(a) and (b) of the B T. Act The Revenue 
Officer decided the case on 30-12-16, and J. 
appealed to the Special Judge, who on 4-2-T9 
held that G. was an occupancy raiyat and not 
fixed rate tenant, and allowed the appeal with 
costs, and on 8-5-19 of h'S own motion, 
recorded the follow'ng order. Respondent to 
pay Rs 13-8 as costs of this appeal to 
appellant" no separate decree having been 
drawn up and G filed a second appeal to the 
H' : gh Court on 8-8-19 

Held , that the appeal was barred by limita- 
tion as the time ran from 2-4-19 the date of the 
Judgment and not from S-9-T9 the date of the 
additional order, defining the amount of the 
costs awarded under the previous order. 

Per Mullik , J. : — The order of the Special 
Judge, dated 4-2-T9 was perhaps not a decree 
under S. 2 (2) C P. Code but it had the force 
and effect of a decree under S. 107, B. T. Act 
and the principle of Rule 87 framed by the 
Government under Notification dated 31-1Q-TO 
applying to it, he was not required to draw up 
a separate decree. The order in so far as it 
gave reasons for the find’ngs, was a ‘Judgment' 
and in so far as it made a declaration or order, 
it had the effect and force of a decree. 

The additional order as to costs was not an 
amendment of the Judgment under S. 152 C, 
P. Code but it may be taken as an amendment 
of the decree under S. 151 which gave the start 
for limitation under Art. 182 (4) Sch. 1 of the 
Lim. Act, But under Art. 156 Sch. 1, the 
period for purposes of second appeal ran from 
the date of the original Judgment and not from 
the amendment and S. 5 will not apply unless 
the grounds on which the appeal is based, are 
intimately connected with the amendment. 

Per Sultan Ahmad, J : — The word ‘decision' 
in S. 107, B T Act means “ an adjudication 
on the merits 99 and is synonymous with “final 
Judgment 99 as understood in English Law. 

The order for payment of posts having al- 
ready. been made by the -flspst order dated 
4 — 2— T9 the subsequent order stating the 
amount of costs was simply interlocutory and 
therefoi e not a part of the final judgment, 

43 Ch. D. 23 foil. 

The Win 1 Renee which can be shown under 
S. 5 of :he L nr radon Act must be based upon 
proper materials. 

Per Jwala Prasad, ' The definitions of 

* decree 9 and ‘ order 9 agree with the defini- 
tion of the word ‘ decision 9 all of them mean 
the same thing, viz,, the formal expression of 
any adjudication of a Court. 

O, 20, R. 6 (2) requires a statement in the 
decree of the amount of costs incurred in the 
suit, and a Revenue Officer has to give his 
directions as to costs in his decision in any 
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proceed : ng under S. 10:, 105 A and 100, S 143 
{2} B T Act makmg appl cable the prov;s : on of 
S 3 5 of the C. P Code, read with O 41, R. 25. 

It no decree is to be prepared under the 
Rules framed by the Local Government the 
order as to costs must necessarily be m the 
decision itself and all the de.a is that are 
required to be stated in the decree viz-, the 
amount or costs incurred by whom and : n what 
proportion such costs are to be pa'd, must 
theretore be entered in the dec ; s on itselL 
The subsequent order of 8-5-19 was not an 
amendment oi the dec s'on but it was a com- 
piebon of the dews 1 on. A partv intend ng to 
appeal trom a dec's'on is entitled to wad till 
the order as to costs is made m order to see ii 
he w il have to take objection as to the cos's 
while appealing trom the dews'on ; and the 
time for appeal runs rrom that date. 

6 Cal 22 ‘followed 24 Mad 25 : 24 Mad 646; 
32 Cal 908 : Rehd upon 3 C. L. ]. 182 d s' 
13 CM 104 ;1P.L ]' 573 appl 
The appellant having been misled by the 
praWce to prepare a decree as to memo ol 
cos's sopam/ely, S 5 Lim Act was appl cable 
32 Cal 908 toil, [Hidlick, Jwala Prasad and 
Sultan Ahmad, JJ } Sheikh Gulad v Mama- 
rani ]..nki Kuer. IP L. T. 403 : 

5 P. Ii. J. 472 : 57 I C 286 

S. 109 (c) — Mortgagor and mort- 
gagee —Mortgagor in possession — Agreement 
between mortgagor and tenants if binding on 
mortgagee. 

Where in proceedings under 8, 109 C. of the 
B. T Act there were agreements between the 
mortgagor in possession and the tenants by 
which the Bhaoh rents were converted into 
Nakdi and at low rentals, the former taking 
large N ax r anas, as the property was going to 
be sold in execution ol the mortgage decree 
Held, that the mortgagee was not bound by 
the sa ; d agreements whr'ch no prudent manager 
would have entered into in the usual course ol 
management. 

P. L. J. 563; 17 C. L. J. 384, (1903) I K. B 
85 toll. (Contis and. Sultan Ahmad , JJ ) 
M mu R a Rai v. 'Manual Das. 

1 P. L. T. 392 : 56 I C 805 

— g # 120 — Mortgage of land by land- 
lord- — Recital that property is Zerait. 

The recital m a Rehan deed that the mort- 
gaged land is a zerait is admissible m evidence 
as an admission. 

S. 120 of the B. T. Act applies to contracts 
between landlords and tenants and does not 
exclude recitals in a Rehan deed in favour of a 
tlvrd person. 1 Pat L T 13 dsit. The ques- 
tion of onus becomes immaterial m second 
appeal (Coutts and Sultan Ahmed, JJ ) 
Chadklvy Ram Kh el aw an Singh v Chaw- 
dhury Ram Nath Singh, 

1 P. JR T. 640. 

• — — — ~ S. 120(2) “ Any other evidence ” — - 
Meaning of Admissions as to proprietor's pri- 
ate la,, as in Kabul iy at— In admissibility — 

2 * 
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Right of occupancy not barred by agreements 
— ■ B T Act , S. 178 — Khudghast — Meaning of. 

S. 120 (2) (a) of the B. T Act makes inad- 
missible in evidence document executed bet- 
ween landlord and tenant containing admission 
as to proprietor's Kamat rights and the absence 
of occupany rights m the tenants 

Where the terms oi a lease contemplate that 
the land was to be cultivated by the lessess and 
rent in cash or kind was to be pa : d to the 
lessor the lessee becomes Rayat and not 
tenure-holder. 

The word “Khudkasht" does not conclusively 
connote proprietor's private or Zerah lands. 

The construction of the phrase “ any other 
evidence that may be produced" used in S. 
120 (2) B. T Act in a restricted manner is 
not justifiable especially where the question 
is ra’sed before a Civil Court. Sub-S. 2 merely 
directs a Revenue Officer as to the evidence 
for which he s to look in com : ng to a dewsion. 
20 C. W. N. 145 ; 33 I. C. 97.8 ; 17 Cal. 466 ; 
7 C. W. N. 400 ; 13 C. W. N. 661 ; l'3 C W. 
N. 135; 1 C L. ]. 456; ref. (Coutts and 
Adami , JJ) Sukan Sao v. Karu Mahton. 

5 P- L. J. J 87 : (1920) Pat. 131 : 
1 P. L. T. 18 '• 54 I C. 652. 

-S- 147 A — Raiyat holding at fixed 

rent — • Sub-lease if a transfer — Compromise 
not in accordance with law 

A tenant who has been in possession of a 
holding lor a long time and has acquired a 
right Oi occupancy cannot by any agreement 
contract himself out of that right nor can a 
compromise decree not passed in accordance 
with S. 147 A of the B. T. Act have that effect . 0 
(Huda, J.) Sheikh Nasarat v. Kalidas 
Chackerbutty. 541. C. 750. 

S- 148 (b) (2) — Plaint defective 

under — Dismissal of suit without giving 
leave to amend plaint — C P. Code O. 7, R. 11 
and O. 17, R. 3. — Revision — Interference. 

Where the lower court d ; smissed plffs. suit 
as the pla'nt contravened the provis ; ons of S. 
148 (b) (2) oi the B. T. Act and refused oppor- 
tunity to the plamtiff to amend the plaint, 
explaining the alterations in the area and 
jama as recorded in the ecord of rights. 

Held, that the court had no jurisdiction to 
d'srmss the suit, wAhout first asking plff. to 
amend the plamt within a time fixed by the 
court on the analogy of the procedure laid 
down in O. 7, R 11 (b) and (c) and upon the 
plaintiff's failure to comply with the order, 

I the court would decide the suit forthwith or 
! dismiss it under O. 17, R. 3. 

The High Court was justified in interfer- 
; ing under S. 115 of the C. P. C ; an error of 
; procedure resulting in a failure ot justice is a. 
mater : al irregularity in the exerwse of 
jurisdiction, under S. 115 (e). (Das, /.) 
Maharaja Sir Rameshwar Singh Bahadur 
v. Sadanand Jha. 1 P, L. T. 188 *• 

p5 I. C. 445, 
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‘S* 153 — Second appeal — Com- 
petency of — Suit for rent below 50 Rs . — 
Title of pro forma deft, set up — Effect of. 

In a rent suit below Rs. 50 in value the 
principal defendant sets up no title of Ins own 
except that of tenant under pro fortna defend- 
ant. There is no second appeal from the 
decree as in such a case the Appellate Court 
cannot be said to have decided a question of 
title to land, or some interest in land as between 
parties having conflicting claims thereto. 
(< Chatter jce and Walmsley, JJ ) Raja 
Krishna Das Law v. Golam Nabi 

55 I C. 92. 

S. 153 — Second appeal— Jeth Rai- 

yati Mafi — Amount of rent. 

Where a Jeth Ra : yati Mafi is claimed not as 
a personal right of the tenants but as an inci- 
dent of their holding which the tenants are 
entitled to exercise by deducting the amount of 
the Mafi from any rent payable by them and 
for which they \tould have no separate cause of 
action aga : nst the landlord in a separate suit, 
the question is that of amount of rent annually 
payable by the tenants within the mean mg of 
S. 1 5:3, Bengal Tenancy Act, (Miller, C J and 
Mullick, J.) Jagdish Misser v. Rameshwar 
Singh. (1920) Pat- 241 

S. 153 — Suit for rent— 'Less than 

Rs 1 00— Second appeal. 

In a suit for rent valued at less than Rs 100, 
no second appeal l : es from the decree of a 
District Judge, who, without dec 5 ' ding any 
question on the merits aL'all, holds that the 
appeal preferred to him is incompetent under 
S. 153 of the B. T. Act. (Mookcrjee, A. C. J. 
and Fletcher, J.) Kedar Nath ChowdhURY 
v. Dwijendra NarainRoy. 57 I. C- 756 

S. 153. — •Suit for rent valued at less 

than 50 Rs. — Appeal. 

In a suit for rent valued at less than Rs. 50 
the first court held that the relationship of 
landlord and tenant did not exist between the 
parties and that one of the defts was also a 
landlord of the tenant defendant and on that 
basis dismissed the plaintiff's suit ; 

Held , that an appeal’ lay to the District 
Judge from the deds’on, 8 C. W. N. 434, follow- 
ed. (Walmsley, J.) Moni Mohan Banerjee v. 
Anoraddi Chowkidar. 55 I. C 212 ■ 

S. 1 53 — A — Second appeal — Suit 

for rent below Rs. 100 . 

S. 153 (a) of the T. T. Act bars a second 
appeal in a suit for rent for less than Rs 100 
irrespective of whether the rent is payable in 
money or in kind and whether the plaintiff is a 
co-sharer landlord and the other co-sharers are 
impleaded as pro forma defendants. (Jwala 
Prasad, J.) Mathura Singh v. Ratan Singh. 

.. 541- C. 632- 

S. 153 (1) (b )— Decree or order by , 

specially empowered Officer-Hot appealable j 
- —Revision, I 
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A decree or order by an officer specially 
empowered under S. 153 (1), (b) of the B. T. 
Act is not appealable but it is open to revision. 
(Beachcroft, J.) Jogai Didhur Fakir v. 
Barada Kanta Bose. 55 I. C. 653. 

-S. 158- — Failure to give notice— -sale 

if valid. See. (1978) Dig. Col. 72. . SARIP 
Hochan v . Trilottama Debi 

31 C. D. J. 73* 

y*Ss. 162 and 163 — Rent decree — 

Execution — Mode of Intention of decree- 
\ holder. 

It the holder of a rent decree takes every 
step necessary to be taken under the B. T. Act 
to execute the decree as a rent decree, the mere 
fact that the Court failed to issue simultane- 
ously the order of attachment and the pro- 
clamation cannot make the decree any the less a 
decree for rent. But the decree holder must 
intend to take execution proceedings as in a 
decree for rent. If it is shown that certain 
steps for the execution of a decree as rent 
decree were not in fact taken by the decree 
holder then the decree will not have effect as a 
rent decree. (Das, J.) Dhunmun Singh v. 
Latchmi Lae. 57. 1 C 492- 

S 167 — Annulment of interest — 

Notice ■ — Proof of service of. 

Before the interest of a parry can be termi- 
nated under the S. 167 of the B. T. Act it is 
necessary that the service 1 of notice in accor- 
dance with the statutory procedure laid down 
in the section should be proved (Fletcher and 
Duval, JJ ) Badar Uddin Biswas v. Heraj- 
TULLA JOORDAR. 54. J, C 797- 

S. 167 — Putni — Purchase at rent 

Sale — suit for possession — Incumbrance • — ■ 
Adverse possession — Possession of tenant— 
Entry in road cess return — If evidence 
against tenant . 

The Plaintiffs purchased a putni in execu- 
tion of a decree for arrears of rent and duly 
annuled a darputni wlvch was in existence by 
notice, under S. 167, Bengal Tenancy Act. 
Within twelve years of this purchase they 
sued for khas possession of the lands of two 
jamas originally held by one R and subse- 
quently purchased by the Defendant seven 
years after the creation of the darputni : 

Held , that it was for the Plaintiffs to show 
that the Zemindar was in possession of these 
lands before the creation of the putni and 
that the possession of the Defendants commenc- 
ed alter ihe putni came into existence, or that 
such possession was not adverse. 

The decision of the Judicial Committee in 
Secretary of States for India v. Sir Rajah 
Chelkani Rama Raofe 0 C W.N-.1311 P.C.} does 
not lay down any principle contrary to that laid 
down in the case of Kalikanand Mooherjee v. 
Bipradas Pal Chowdhuri 19 C. W. N. IS. 

Possession as a tenant, however long cannot 
be adverse to the landlord and cannot be held; 
to be an incumbrance 



75 THE YEARLY DIGEST 76 


BENGAL TENANCY ACT, S 167. 

The fact that some of the lands in suit were 
entered in a road cess return hied before the 
creation of the putni by the tenant in respect 
of lands held under the Zemindar showed 
prima facie that they were not held adversely 
to the 2emindar unless the Defendant could 
establish satistactorlv that the inclusion of the 
land was erroneously made. 

As to the question whether the adverse 
possession ot the Defendant in respect of any 
of the lands subsequent to the creation of the 
putni constituted an incumbrance. 

Held, that the interest of an adverse 
possessor is an incumbrance only when the 
adverse possession has continued ior statutory 
period but in tins case the adverse possession 
of the Defendant had not ripened into an in- 
cumbrance when the darputni was created. 
The defendants adverse possess ; on was an in- 
cumbrance not on the putni but on the dar 
putni and it was not necessary for the plamtiff 
to serve a separate notice under S. 167, 
Bengal Tenancy Act, on the defendant, the 
notice served on the darputnidar be ng opera- 
tive on all interests created or carved out of 
the darputni. 

What is required to be anulled by a purcha- 
ser of a putni at a rent sale under S. 167, 
Bengal Tenancy Act, is only the Sub-tenancy 
created by the putnidar and the purchaser is 
not called upon to find out the claim of subor- 
dmate interests which may be in existence 

Incumbrance within the meaning of Sec. 161 
Bengal Tenancy Act, must, be some interest 
created (or suffered to be acquired as in the case 
of adverse possess 1 on) by the tenant on his 
tenure or in limitation of his own interest there- 
in and the words do not refer to the creation 
of an interest by an tenure-holder of an 
inferior grade. (Chatter jee and Greaves, JJ ) 
Monmotha Nath Hitter v. Anath 
Bandhu Pal. 25 C W. 1ST. 106. 

— ~S» 167 — Suit for possession by pur- 
chaser — Incumbrance set up in written State- 
ment — Suit if maintainable when plff. was 
not aware of it. 

Where the purchaser at a rent sale, suing in 
ejectment became aware of the existence of an 
incumbrance in favour of the deft, only when 
the latter set it up in lbs written statement 
the Court passed a decree for possess : on in 
plfi’s. favour subject to the reservation that 
the incumbrance would stand good if not 
annulled within one year of plfPs. knowledge 
thereof. (Ghose and Pratt, JJJ Ggpinath 
Biswas v . Radhashyam Poddar. 

24 C. W. IS r. 657 : 58 I. C, 671. 

S. 170 (&)— -Deposit — Right to make 

— Usufructuary mortgagee of part of holding. 

A usufructuary mortgagee in possessmn of 
part of a non-transferable occupancy bolding 
put up for sale in execution of a rent decree is 
entitled to make a deposit under $. 170 (3) or 
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the B. T. Act. (Coutts and Adami , JJJ 
Chaudhuai Mahadeo Singh v. Sk. Azmat. 

(1920) Pat. 49- 

Ss. (3) and 161 — Usufructuary 

mortgagee , if an incumbrance — Voidable on 
sale of holding. 

An usufructuary mortgagee in possession 
of a non transferable occupancy holding 
has an incumbrance which is an interest 
vo : dable on the sale of the holding entitl- 
ing him to make a deposit under S 170 (3) 
of the B. T Act. ( Coutts and Adami, JJ.) 
Sheikh Azmat v. Bibi Tam? am 

5 P L. J. 83 : 1 P. L. T. 108 : 

56 I. C. 490. 

— -S 173 (3) — Applicability of — 

Purchase of tenure . 

S. 173 (3) ot the B. T. Act applies only 
where a tenure ot holding sold in execution 
or a decree is purchased by the judgment 
debtor either by himseli or through another. 
( Sultan Ahmed, J.) Jagdhar Misser v. 
Dhorai Khatvva. 67 I C 404- 

■ — • "S . 174 — -Appeal — Competency 

of — Application to set aside sale — Deposit 
falling short through mistake of Court — 
Effect of— 'Revision C P. Code, S 115 . 

An application was made under S. 174 
of the Bengal Tenancy Act (o set aside on depo- 
s : t ot the amount within 30 days irom the 
date of the sale. The amount deposited fell 
short by a few rupees of the amount ot the 
compensation due to the purchaser, through 
the mistake ot the Court. As soon as the 
mistake was found out, the deficit amount was 
deposited by the applicants. An application 
for setting aside the sale, made by the 
purchaser m which the decree -holder was no 
party was rejected by the primary Court, 
which order was upheld by the Lower Appel- 
late Court. 

Held that no second appeal lay. 

The High Court could not revise the proceed- 
ings under S. 115 of the Code of Civil 
Procedure. (Chatter jee and Panton , JJ J 
Karamali Molla v. Tamijuddin Molla. 

32 C. L. J. 12 : 58 I. C. 816. 

3. 185 (2) and Sch. Ill, 

Art. 3 — Dispossession of tenant by landlord 
— Constructive d ispo ssession , 

The term ‘ dispossess 1 on/ impbes coming in 
of a person and the driving out of another 
from possess 5 on. 22 C. L. J. 284 : 20 C W N 
481 ref. 

The plamtiff s took a lease of 12 cottahs of 
land from the defendants ; they obtained 
delivery of possession of seven cottahs only, 
and the defendants agreed to vacate the re- 
maining portion after three months. The 
defendants however faded to carry out the 
terms of the agreement and continued in 
occupation of the five cottahs notwithstanding 
th§ lease in favour of the plaintiffs. 
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Held, that there W3,s no disoossession such as 
would attract the operation of art 3 of Sch. Ill, 
of the B T. Act. S 185 (2) of the said Act ma'^es 
article 144 of the Limitation Act applicable 
and the suit instituted within 12 years from 
the date when the possession of the defendants 
become adverse after the lapse of three months 
would be within time. 

The Court discourages recourse to the fiction 
of constructive dispossession in cases under 
art. 3 Sch. Ill of the B. T Act. 13 C. L J 89 
and other cases referred, to. ( Mookerjee , C J. 
and Fletcher , J ) Panchoo Kvpuu v Janes- 
war Majhi 32 C- In J. 9 : 58 I.O. 844. 

S. 197 — Suit by purchaser at rent 

sale for ejectment — Incumbrance set up in 
written statement — Notice annulling incum- 
brance given thereafter. 

Where a purchaser at a rent sale did not 
become aware of the existence of an incum- 
brance until after the same was set up by the 
deft, in his written statement and notice of 
annulment under S. 167 was in consequence 
given subsequently to the institution of the 
suit. 

Held that the suit could not fail because 
notice of annulment was not given prior to the 
institution of the suit. (Beachcyoft, J J 
EASIN V. INTIJENNESSA BlBI. 

24 C w. 1ST. 659 : 58 I. C. 745. 

Sch- III. art 3 — Applicability 

of — Occupancy tenant — Dispossession by 
stranger — Suit by tenant for recovery of 
possession — Landlord made party to suit — 
Limitation. 

If the landlord is in any way responsible for 
the dispossession of an occupancy tenant by 
any person, a suit by the tenant to recover 
possession of the holding will be governed by 
Art. 3 of Sch, III of the Act, whether the 
landlord is made a party to the suit or not. If 
on the other hand, the landlord has not in any 
way caused the dispossession, the suit will be 
governed by the Limitation Act irrespective of 1 
the fact whether the landlord is or js not made 
a party to the suit. (Jwala Prasad , J.) 
DWARKA CHAUDHURY V . IsHWARI PANNEY. 

58 I. c. 46. 

— Sch III, -art- 3 — Dispossession — 

Landlord or his authorised agent — Limi- 
tation . 

The pla : ntiffs sued to recover possession of 
the disputed land on the allegation that they 
were wrongfully dispossessed by the defendants 
who denied the title of the plaintiffs and 
alleged that the land was in the occupation of 
the landlord who settled it with them : 

Held , that Art. 3 of Sch. Ill of the Bengal 
Tenancy Act does not specify the person by 
whom the dispossession had been made, but as 
this provision is found in a statute , which 
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amends and consolidates enactments relating to 
the law of landlord and tenant the article can 
be made applicable only where the disposses- 
sion has been effected by the landlord. It 
further follows that the article also applies 
where the dispossession has been effected not 
by the landlord personally but by an agent 
acting within the scope of his authority. 

That it vms not found that the defendants 
though they had obtained a settlement from 
the landlord were authorised by him to oust 
the Plaintiffs and Art 3 had therefore no ap- 
plication to the case ( Mookerjee , C.J. and 
Fletcher, JJ Hakan Chandra Barai v. 
Madan Mohan Barai. 

25 C W- N. 102. 

Scb.. Ill, art 3 — Landlord and 

Tenant — Suit to recover possession on 
dispossession — Limitation — Landlord if 
necessary party — Amendment of plaint . 

A plaintiff joined several persons as defen- 
dants and proceeded against one only, describ- 
ing the others as pro forma defendants Held 
he cannot, in second appeal be allowed to 
amend his plaint so that the defendant against 
whom he was proceeded may be left out of the 
suit altogether and the suit be so framed as to 
j claim relief against the pro forma defendants, 
i In a su ; t by a tenant to recover possession of a 
holding of which he has been dispossessed 
through tenants inducted by the landlord, the 
landlord is a necessary party, ard the suit must 
be brought within the period prescribed by 
Article 3 of Schedule III to the Bengal Tenancy 
Act. (N. R. Chatter jea and Panton , JJ.) 
Raja Peari Mohan Mookerjee v. Arundoy 
Ghosh. 

58 I. C- 581. 

Sell. Ill, art 3 — Limitation— Suit 

for joint possession as heir of the tenant 
against Co-sharer landlords who have pur- 
chased from another heir. 

The plff. an heir of the original tenant 
brought a suit for joint possession in respect 
of his share of the land against the defts. who 
were co-sharer landlords who having secured a 
a Kobala of the entire land from another heir 
of the original tenant dispossessed the plff. from 
the land. 

Held , that the suit was governed by Art, 3, 
Sch. Ill of the Act. 

When the landlord purchases at a sale held 
in execution of a decree, possession is delivered 
to him by the Court as auction purchaser, (i.e.) 
on the footing that there is no longer ' any 
relation of landlord and tenant and the posses- 
sion of the landlord as purchaser cannot be 
challenged so long as the sale is not set aside or 
declared ineffective agamst the tenants. In 
the case of a private purchase such as the 
present there is a relation of landlord and 
tenant between the plff, and the deft/ and the 
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BEBAB LAND BEV. CODE, S- 4 

mere fact that he obtained a Kobala from one 
of the heirs of the original tenants cannot take 
the case cut of the purview of Art, 3 Sch, III. 
(Chattcrjea and Panton % JJ.) Nabin Chandra 
Saha v. Sheikh Wajid. 

24 C. W. N. 382—31 C. I». J 199 : 

58 I C- 598 

BEBAB LAND BEVENUE CODE 
(1896) S. 4 (5 )— Separate survey— Pot 
number. 

An officer in charge of the Record of Rights 
in Berar is not an officer authorized under S. 4 
(5) ot the Berar Land Revenue Code to recog- 
nize the sub-division of a survey number and a 
recognition by that officer of a pot number does 
not constitute the pot a recognized sub-division 
of a survey number and is no bar to pre-emp- 
tion (Findlay, A. J. CJ Vithoba v. Narain. 

57 I C 260. 

Ss. 4 (14) and 205 —Co-occupant— 

Fight of pre-emption — Survey number in 

J*gir. 

A person who is not a co- occupant within the 
meaning of the Berar Land Revenue Code, S. 4 
(14) has no right of pre-emption in respect of 
an alienation of a survey number. The term 
'‘occupant” relates only to a holder of unalien- 
ated land, and S. 205 of the Berar Land 
Revenue Code therefore, does not permit a 
holder or occupier or owner of a survey 
number situated in a jagir village, the same 
be : ng alienated land, to exerc ; se the right of 
pre-emption. ( Prideaux , A.J.C.) Arjah v. 
SlTARM. 

57 I C 265 

S 96 — • Record of rights — Entry 

in — Presumption as to correctness — Trees 
standing on land — Suit for setting aside 
entry. 

Under S. 96 (i) of the Bsrar Land Revenue 
Code an entry in the record of rights must be 
presumed to be true until the contrary is 
proved of a new entry lawfully substituted 
therefor. This presumption arises even in 
a suit brought to have the entry set aside 
and extends to trees standing on land. 
( Mittra , A. J. CJ Mussammat Bulki v. 
Dagdia. 54 I. C. 334 

~~B. 96 B. (6) — Entry . in record of 

rights — Maintenance— Admissibility of entry 
— Presumption. 

S. 96 B. (b) of the Berar Land Revenue 
Code requires that the conditions or liabilities 
attaching to the interests of holders shall be 
entered in the Record of Rights and an entry 
in such record of an arrangement fixing a 
charge on certain fields for maintenance is ad- 
missible in evidence and ra ; ses a presumption 
in favour of the person claiming maintenance. 
(Macnait, A. J. C.) Fakirya v, Tulsi. 

57 X, C. 271- 


BOMBAY ACT, III of 1865 S, 1. 

BIHAB AKD OBISSA PUBLIC 
DEMANDS BECOVEBY ACT (IV 
of 1904 S. 26 — Arrears certificate in res- 
pect of part of holding — Priority over purcha- 
ser under money decree 

If a decree-holder in execution of a rent de- 
cree chooses to sell part of a holding though 
the decree is against the whole, the decree 
loses the character of a rent decree. 11 C. W. 
N. 359 Rel. 

If all the tenants of a holding are not made 
parties to a rent suit, the decree obtained will 
not be a rent decree but will be a money 
decree. 

Where a holding stood in the name of 
several tenants but a certificate under the 
Bihar and Orissa Public Demands Recovery 
Act was issued only in the name of one 
of the tenants and only a portion of the 
holding was sold in execution of the certificate 
held, the purchaser was in the position of a 
purchaser in execution of a money decree and 
had no priority over a previous purchaser of 
the holding under a money decree. (Sultan 
Ahmed , JJ Ramhandan v. Harnandan 
Prasad. 

56 I- C. 463. 

BIBT J A JMANI - Pragwals—Flag — 
Right to hoist rival flag — Cause of action . 

One S, a pragwal, used a particular kind of 
Hag to attract the notice of pilgrims who want- 
ed to find him out. The defendant who acted 
as his agent in his lhe time and as his widow's 
agent after his death, put up a flag similar to 
the one used by S. so as to mislead pilgrims 
into the belief that he was the representative of 
S. Held, that the action of the defendant was 
unlawful and the plaintiffs true he : r had a 
right to maintain a suit to restrain defendant 
from making use of the emblem or flag. 
(Piggott and Kanhaiya Lai , JJ ) Beni Madho 
Pragwal v. Hira Lal. 

18 A- L J. 679. 

• Right heritable and transferable . 

The right of birt jajmani is a heritable and 
transferable property. Where therefore the 
owner of such a right makes a will in favour 
of the daughters they can claim the share be- 
queathed. (Tudball and Kanhaiya Lal t JJ.) 
Mussammat Lokya v. Sulli. 

18 A- L J. 835 : 
57 I. C. 315. 

BOMBAY ACT (III) of 1865, Ss. 1 
and. 2 — Wagering contract — Pakka adatia— 
Status of — Contracts for sale and purchase of 
Cotton — Agreement to pay differences — Deli- 
very not to be given or taken — -Effect of. See 
Contract act, S. 30. 

22 Bom. L. B. 1018* 
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BOM- BHAG. & MAE ACT, S. 3- 

BOMBAY BHAGDAEI A2TD ITAR- 
VDABI ACT (V of 1862), S 3— Lease 
of an unrecognised snb- division of a bhag— 
Tenant can notplead invalidity of lease when j 
sued in ejectment. See Evidence Act, S 116. | 

22 Bom. Xu R. 149. 

BOMBAY COURT OF WARDS 
Act (I Of 1905) S. I4r-N otiecs— Publi- 
cation in newspapers — Notice calling upon 
creditors to submit their claim in writing . 

Notices under Ss 13 and 14 of the Bombay 
Court of Wards Act, 1905 are sufficiently 
pubhshed if they are printed m the Govern- 
ment Gazette in English and in the local 
newspapers m vernacular It is, however 
desu-able that there should be some further 
publication of the notice calling for claims 
under S. 14 than the mere publication in 
the Government Gazette. ( Macleod , C J. and 
Heaton, J ) Shankar Sana v. Shiva B.iai 
V allay B-ial 44 Bom. 493 '• 

22 Bom. L. R. 223 : 55 I. C. 939. 

Ss. 31, 32 and 3 (c )— Estate of 

talukdar under management of Talukdar 
Settlement Officer —Applicability of . 

The prov sions of Ss 31 and 32 of the 
Bombay Court of Wards Act, 1905 do not 
apply to a suit by a creditor agnmst a 
Talukdar whose- estate is under the manage- 
ment of the Talukdari Settlement Officer, 
even though he has been constituted a Court 
of Wards under a notification issued under 
S. 3 (c) of the Act ( Heaton , Shah and Crump, 
JJ ) Hargoyind Fulchand Doshi V. Bai 
Hirbai. 22 Bom. L. R 619 ; 

5S I C 205- 

BOMBAY DT. MUNICIPALITIES 
ACT (Bom. Act III of 1901) S. 59 

Cl. (ii) Wheel tax— Vehicle kept outside, but, 
plying for hire inside Municipal District — 
Liability to tax. 

A vehicle which is kept outside, but plies for 
hire ins ; de a municipal district, is not liable 
to pay wheel tax, under S. 59 (n) of the 
Bombay Dt. Municipal Act, 1901. (Norman 
Macleod, C J. and Heaton, J.) The Surat City 
Municipality v. Maneklal Ichharam & Co. 

22 Bom. Xu R. 1104 

S. 59 (b) (vi) Proviso — District 

Municipality— Special sanitary cess— Levy of 
— Construction of main sewer by Municipality 
— Connection between house and sewer at 
hlai n f i s p x he u se 

The M raic'nah.iy of Ahmedabad constructed 
a mam sewer along the road on which the 
plaintiffs’ premises abutted. On these pre- 
mises, the plaintiffs had private latrines for 
their operatives, and at first they had them 
cleansed by manual labour. Later on, the 
■ plaintiffs converted their privies to the flushing 
system and carried out at their own cost the 
connection between the privies and the main 
sewers of the Municipality. The Municipality, 
thereupon, levied -special samtary cess 'for the 
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connection from the plaintiffs, under the 
provisions of S. 59 (b) (vi) of the Bombay 
D : strict Municipal Act, 1901. The plaintiffs 
having sued to recover the amount of the cess 
levied from them. 

Held, d smiss ng the suit that the Munici- 
pality were entitled to levy the special sanitary 
cess from the plamtiff inasmuch as although 
the owner of private premises with private 
latrines, must pay the whole of the expense 
of the connection between his premises and the 
manhole, still it could be sa ; d that the Munici- 
pality had made provision for the receiv ng of 
sewage from his private latrines by having laid 
down the sewer,- with manholes at intervals, 
w.th which connections were made with 
orivate premises. (Macleod, C. J . and Heaton , 
J) Ahmedabad Municipality v. Gujerat 
Ginning and Manufacturing Co 

22 Bom. Xu R. 747 : 57 I C- 433. 

Ss. 92 and 160 —Municipality— 

Acquisition of land — Possession— Mistake — * 
Effect of — Contract Act, S 21 — Price not fixed 
nor ascertainable — Suit against Munici- 
pality. 

A Municipality, purporting to act under S. 
02 of the Bombay District Municipal Act, 
offered plamtiff a certain price for a plot of 
land or to refer the matter to a Punchayat to 
fix the price. Plamtiff gave possession of 
the land but the parties were unable to agree to 
the price and the plaintiff was referred to the 
District Court to have the price fixed. Subse- 
quently it was discovered that the action of the 
Municipality was not authorised by law and 
the plaintiff brought the present suit to recover 
possession. The suit was d ; smissed by the court 
below holding that as the plaintiff had agreed 
to part with the land at a price to be fixed 
under. S. 160 of the Bombay District Munici- 
pal Act, there was a contract binding on him 
and that the mistake as to the right of the 
Mun'cipality to act under S. 92 of that Act 
was a mistake of law which under S. 21 of the 
Contract Act did not invalidate the contract. 

Held, that the mistake of the parties in res- 
pect of the right of the Municipality to acquire 
the land was one of fact and, therefore, did not 
i tall under S. 21 of the Contract Act. The 
1 contract between the parties was merely one 
for the sale of immoveable property which 
under S. 54 of the Transfer of Property Act* 
did not itself create any interest in ,or charge 
upon property. 

The Municipality had no power to act under 
S. 92 of the Bombay District Municipal Act, 
and consequently S 160 of that Act did not 
apply. 

Price being the essence of a contract of sale, 
as the price in the present case was not 
ascertainable in the manner contemplated 
I by the parties, there was no price promised 
! within the meaning of S. 50 of the Contract 
j Act, there was no valid sale and the plaintiff- - 
i was entitled to recover possession. (Fawcett, 
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J. C. and -Raymond, A. J C) Hemumkl 
HERP'.LM\L t> The Committee of Manage- 
ment, Hyderabad 

14 S. L. B 22 : 5S I. 0.591. 

* g. 90 — Notice of new building — 

Addition of oil a to existing building without 
permission on land forming part of public 
street — Effect of. 

Where a person budds an otla to Ids house 
without per miss 1 on of the Mun : cipabty under 
S. 96 of the B mi bay Dt. Mun Act he is h able 
to have hue otla removed at the instance oi 
the Mun'cioality independently of the question 
whe her the otla ’s bull on a street-land o- 
on a land iorm-ng oart of the pubic stree' - 
{Macl cod, C.J. and Heaton, J .) The ViraMGAM 
Municipality v B-imchand Damodar. 

44 Bom. 198 : 22 Bom. B. B. 61 : 

55 I. C. 318 

142 (1) — Sale of unwholesome 

meat —Destruction of —Prosecution for 

Whan a person : s Hound sell ng at a beef- 
stall me \t unfit for human food, the Mun'c pa- 
rity may order the unwholesome meat to be 
iorthw th destroyed; but it is not competent 
to a Magistrate to convict the person under 
S Id 2 fi) or the Bombay D'str’c: Mun’cpal 
Act, 1901. (Shah and Kajiji,JJ) Emperor 
v. Haji Aboo 22 Bom. B. B. 889 : 

58 I- C. 157 i 21 Cr L J 733 

3s. 151 (1)~ Nuisance— Lime-kiln 

— Order passed by Municipality — Interference 
by Civil Court 

A Distr'ct Munic'pality has powers under 8 
161 oi the D strict Mun'cipal Act 1901 to re- 
quire the owner of a hme-k : ln w'th'n the limit 
of the Municipality to desist from carry - ng out 
or allowing to be carried out the intention to 
use it as a l : me-kiln it it is of opinion that it is 
or is likely to become a nirsance to the ne gh- 
bourhood. 

The Civil Court will not interfere w th the 
exercise of that power unless it can be shown 
that the Municipality has exerc r sed it m an 
improper manner. It is only for the purpose 
of seemg whether the Municipality has exer- 
cised its power m the proper way that the Court 
wdl consider the evidence to see what steps the 
Mummpality took before it issued the nodes. 

It is not for the Court to deal witn 
the question whether what is complained ot by 
the Municipality has been or is likely to 
be a nu : sauce and to cons’der whether as a 
matter of fact that particular use of land j 
within the mumc'pal limbs is a nuisance or is 
likely to become a mr sauce to the neighbour- 
hood. {Norman Machod, C.J.) Nur ma homed 
Gulam Rasul v. the Surat City Munici- 1 
pality . 44 Bom. 738 : 

22 Bom. B. B. 838 : 57 I. C. 988. 

“8. 167 — Suit for injunction against 

Municipality — Notice if necessary . 

The exoressmn “anyth' ng done or purporting 
to be done hi 5\ 167 cf the Bombay Distr'ct 
Municipal Act appl es oglr to a case where 
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something has-been done and not where there is 
mere apprehens ; on that something wdl be 
done. A sun aga-nst a Municipabty to restrain 
an apprehended injury is not bad merely 
because the notice required by the section was 
not given lor in such a case no notice is neces- 
sary. (Kemp, A J. C.) Virji v. The Karachi 
Municipality. 56 I. C. 527* 

BOMBAY DT POLICE ACT (IV of 

1890), S. 62 —Cruelty to animals — Liability 
to trial and conviction. 

Tue exiens on ot the provisions of the Pre- 
vention of Cruelty to An'mals Act, 1S90 by the 
Bombay Gjvevnmein to a certam D*strtct 
under C. 1 sub-8 2 of the Act does not by 
itself cirry the repeal o r S 62 of the Bombay 
D strict Pol ce Act, IS JO w’th'n that District. 
(Shah and Crump, JJ ) Emperor v. Bi-tig van 
Kris in v Thorat 22 Bom. B. B. 892. 

BOMBAY HEREDITARY OFFI- 
CERS ACT, S. 15 —Grant of whole village 
under settlement — Grant of revenue or of the 
so il —Vatatis — Saranjams 

Where a while v llage is mentioned in a 
Eahad evidenc'ng a settlement under S lo of 
the Bombay Hereditary Offices Act, 1874, it is 
tor the party alleg ng that a particular Survey 
number ot that village - s outs'de the scope of 
the settlement to prove it 

In the case oi Vatan property, the d simc- 
t ; on be.wem grants of the royal share of the 
revenue and gran's oi the soil wh : ch is adm : s- 
sible in the case .o: Inams and Saranjams 
cannot be conveniently made without detri- 
ment to the statutory restriction on the 
Vaiandar's power of al enation and should 
not be made unless it is clearly justified by the 
terms of the se u tlement. (Shah and Hay- 
ward, JJ ) Amrit Vaman v Hath Govind. 

44 BOm. 237 : 22 Bom. L. R 275: 

56 I C. 411- 

BOMBAY HIGH COURT CIVIL 
CIRCULARS, B 69 (vn) -Decree- 
Execution — Cgurt sale — Proclamation of sale 
— Interests of sons of judgment' debtor if 
pa sses — Conditions. 

In execution of a decree, the judgment deb- 
tor's share (which wts e gilt annas) in certam 
property w is put uo to sale The proclamation 
of the sale contained a condition that the in- 
terests of the sons of the judgment debtor were 
not sold. At the Court sale, the share was pur- 
chased by the decree holder. The decree holder 
brought a suit to recover the e : ght annas share 
by partition and obta'ned a decree The 
judgment-debtors had three sons, but their 
existence was not known to the decree-holder ; 
and they were not made parties either to the 
sivt or to the proceedings : The sons having 
sued for a declaration that their share in the 
oroperiv, which was s'x annas, was not affected 
by the decree or by the sale which followed it : 

Held , tha* - the son ? s share was not affected by 
court sale inasmuch as their share, il any, was 
expressly saved by an express condition in 
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the proclamation of sale {Macleod', C J and 
Heaton, J.) Shank vrd Parashrvm. 

22 Bom. L. R. 970 : 58 I C 391- 

Buie. 91, Cl. 16 — Collector— 

Execution ot decree — Leave io bid at sale. 
See Mart and r. Dava. 

22 Bom. L, B. 106 

— —-'Buie. 92, Sub. Buies. 16, 17— 

Collector — Execution ot decree. See. 

22 Bom. L. B. 759. 

BOMBAY HIGH COURT BULES. 
Br. 127, 128 and. 129 — -Third party notice 
— Defendant outside the jurisdiction of the 
Court — Leave of Court — Letters Patent {cl) 12 

The Court oi first instance held tint the 
deiendant on wiom the third puny nobce 
was served could not at the hear ng oi the 
suit question the jurisd-ction oi tne Court 
on the ground that ne was resid ng oms'de the 
jurisdiction ot the Court because the Judge 
issuing the Third Party notice and making the 
summons absolute must have decided whether 
the Court had jurisdiction to bring m the third 
party at the hearing oi tne suit between the 
plamtiff and the deiendant and that such 
question was thereiore res judicata It 
further held that as the third party notice 
contained a direction that the notice should be 
served upon the third party wno was residing 
outs de the jurisdiction ot the Court* by 
sending it by reg.stered post to h : s address it 
must oe assumed that tins was equivalent to 
lei vo under cl Id ot the Lexers Patent : — 

Held , reversing the decree of the Lower 
Conn (i) that suen question was not barred as 
r s judicata because the Court on summons 
tor direct- ons in a third party notice did not 
decide any question ot jurisdiction and trom 
the tact mat the Court gave direction it could 
not be assumed that the court dec : ded the 
pomt of jurisdiction; that the order on the 
summons tor directions merely enabled the 
third party to come into the suit as it lie was 
an added party deiendant and then it was open 
lq him at the trial to , raise any issue which an 
added defendant was entitled to ra se. 

Leave under cl. 1 2 of the Letters Patent could 
not be presumed to have been given because 
betore it could be assumed that lea re had been 
granted under cl. Id ot the Letters Patent it 
must be proved that an application was made 
to tile Judge under cl. id oi the Letters patent 
and if the Judge made the order it should 
appear clearly on the iace ot it that ne was 
giving leave under cl. 12 oi the Letters Patent. 

Per Macleod, C. J. — When a defendant asks 
the Court to issue a third party notice m a 
case in wLch lea. e has to be obtained under cl. 
12 ot the Letters Patent, an apphcation should 
be made to the juuge tor such leave to be 
endorsed on the notice in tne same way as k is 
endorsed in a pla : nt {Macleod, C, J and 
Heaton, , J ) Karim Eeahi Sheti v Baku 
A am ed. 22 Bom. Lu B. 863 J 


DECISIONS So 

| BOM. XjATTD REV. CODE, S 83. 

y Rr 130 and 131— Directions to 

third party — -Order reiusng direction,* —Not a 
Judgment w.Unn c! L oi the Letters Parent, 
Sec Letters Patent (Pom) Cl lb 

22 Bom. L B. 1169. 

BOMBAY IRRIGATION ACT (VII 
of 1879) Ss 31, 38 —Diminution of 

dimension of sluice — Deficiency of water — • 
Suit for damages. 

Ss 31 and 5 6 of the Bum bay Irrigation Act 
do not bar a suit agamst the Secretary of State 
ior compensation tor deacency of water 
caused by reducing the dimens ons ot a slums 
lor the admiss'on ot wa er irom a Government 
Canal. {Fawcett, J C ana Kur t p,A. J. CJ 
Gang vram v The Secretary Of State 
! for Indiv In Council. 58 I. C. 769- 

BOMBAY ZCHOTI SETTLEMENT 
ACT (I of 1880) Ss 9 and 10 -Occu- 
pancy tenants — T fau-sfer of occu pancy tenancy 
without consent — Occupancy if forfeited to 
the Khot . 

Defendants Nos. 2 to 4 who were occupancy 
tenants (Khatedar Kuls) ot KUoti lands trans- 
ferred without the consent ot the Khot thetr 
occupancy rights to defendant No. 1. The 
plant'll Khot cla’med that the defendants had 
thereby forfeited them occupancy rights and 
sued to recover possession of Khoti lands : — 

Held , that the transier having taken place 
before the amendment oi the Khoti Settlement 
Act in 1912 the occupancy rghts had not been 
iorieiied ow : ng to the transfer but that the 
transfer was null and vo - d as against the khot 
and the de endunts Nos. 2 to 4 s. 11 lemamed 
h;s occupancy tenants ( Macleod , C J. and 
Shah , J.) Damodak Rag hu nath Karan- 
dikar v. Vasudeo 

44 Bom- 267 : 22 Bom. L. B. 102* 

BOMBAY LAND REV CODE (V 
of 1879) S. 37— Amendment by Act XI of 
1912 — Land iornrng pare oi a river bed — • 
Lease by Collector — Order by Collector 
negativing pi IPs right to the land— Ap^ed by 
pill — -Suit to recover possession oi laud — Par. 
Sec Lim. Act, Art. 14. 

22 Bom. L B. 146. 

S. r J4 : —Rajinamah — Kabuliyat 

Transfer of prop-- rty. 

The execution o. Rnj'nnmab p/ad Knbuhyat 
does not necessarily by itseh amount to a 
transfer ot the property Toe transier can be 
rebutted by e/’dcnce regard ng the manner in 
wh’ch the parties concerned dealt with pro- 
perty Each case however must necessarily 
depend upon its own iacts In one case the court 
may be satisfied tha f the paries wao executed a 
Rajmama and Kabul yat iiwnded that the 
property should be transier red and in another 
case the Court may find irons tins eodence that 
the execution ot these documents was merely 
tor tne convenience of the parties. ( Macleod , 
C.J. and Heaton, J ) Chan dan M \L HwiDlR- 
M VL T. B -I ASK. \R WAMAN DESHP vNDE 

22 Bom. L. R. X40 : 55 I. 0, 619* 
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BOM. LATSTD REV. CODE S. 83- 

S* S3 — Antiquity of tenancy — 

Presumption — Landlord and tenant — 
Ejectment — Onus — - Tenancy — Nature of. 

Jn a suit for ejectment, the plaintiff landlord 
has not to prove that the tenancy is an annual 
one. The presumption is that the tenant is an 
annual tenant and the onus is upon him to 
prove he is something more. A defendant who 
w'shes to prove he is a permanent tenant must 
prove first of all, if he has not got a document 
of permanent tenancy the antiquity of Ins 
tenure. Where the antiquity of the tenancy at a 
uniform rent is established, it is for the landlord 
to prove that there is evidence of an intended 
duration of the tenancy e'ther by agreement or 
by usage In the absence of this a presumption 
arises that the tenancy is co-extenswe w th the 
duration of the tenure of the landlord 
( Macleod , C J and Fawcett, J J Maneklal 
Vamanrao v. Bai Amba 

22 Bom. Ij. R. 1394. 
S S3 — Landlord and tenant — Per- 
manent tenancy —Enhancement of rent. 

Where there is not satisfactory evidence of 
the commencement of a tenancy the tenancy 
is presumed to be permanent under S. 8 5 oi 
the Bombay Land Revenue Code, 1S79. Such 
a tenant is not, however, a M’rasi tenant. 

In the case of a permanent tenant, not an 
occupancy tenant the landlord has the nght 
by usage to enhance the rent. (Macleod, C J 
and Heaton, JJ Vyasacharya v. Vishnu 
44 Bom. 566 '• 22 Bom L R 717 • 
58 I C 289 

0. 83— P e man cut tenancy — S*. tting 

up of— No denial of title —Presumption. 

There is no need tor a person who seis up 
a permanent tenancy to rely upon grant ; tor 
the second para of S. 83 of the Bombay Land 
Revenue Code 1879, expressly provdes that 
where by reason of the antiquity of a tenancy 
there is no evidence of its commencement or 
its intended duration, it shall be treated as 
co-extensive with the duration of the landlord's 
interest in the property. 2 Bom. L R 93 
It lies on the party, who w'shes to rebut the 
presumption arismg from the antiquity of a 
tenancy to estabhsh, first, that there is n > 
evidence of the period of its imended duration, 
and, secondly, that there is no usage of the 
locality as to the duration of such tenancy. 

A tenant and has ancestors cultivated the 
laud as far as memory could go ; and there 
was no evidence as to when they commenced 
to cultivate the land. In 1882, the tenant 
executed a rent note for one year ; but he con- 
tinued thereafter in possess : on as before 
although he pa'd the same amount of rent to 
his landlord A question having risen whether 
the tenant held on a permanent tenure : — 

Held, that the tenant had shown the 
antiquhy of h ; s tenancy ; and that there was 
nothing to rebut the presumption of per- 
manency of the tenancy wlrc’n arose from its 
antiquity, f Macleod, C. J. and Fawcett.].) Rama 
Abdul Rahim 22 Bom. L.R, 1214. 


BOM. LAISTB REV. CODE, S 217. 

— — g — Fixing of boundaries — 

Collector — Jurisdiction of Civil Court to 
decide if any disputant has acquired title by 
adverse possess ion. 

When the settlement of a boundary has been 
made by a Collector, under S. 121 of the Bom- 
bay Land Revenue Code, 1879, it does no more 
than estabhsh where the boundary line lies, 
and that the owners of the respective Survey 
Numbers are entitled to their property accord- 
ing to the boundary fines fixed by the Collector. 

The Collector's decs : on however, does not 
prevent one of the deputing parties fifing a 
suit in the Civil Court on the ground that lie 
has acquired a portion oi his neighbour's Sur- 
vey Number by adverse possess’on, {Macleod, 
C. J. and Heaton, J ) Bhaga Motiji v. 
Domabji Sorabji. 22 Bom. L. R. 1111. 

S. 135 J. — Record of rights — Entry 

in — Presumption of correctness — Retrospec- 
tive effect 

The provisions of S 135 J of the Laud 
Revenue Code, 1S79 are not retrospective with 
regard to entries which for the purpose of 
deternrning the rights of the parties were 
until after the year 1913 innocuous (Scott, C. 
J and Beaman, J.) Hathising Jeebhai v. 
Ruber Jetha. 44 Bom. 214 : 

22 Bom. L. R. 33 : 54 I. C 667. 

S. 214 — Sandalwood trees grown on 

occupancy holding after survey settlement — 
Right of Government to — Reserved trees See 
Forest Act S 75 (c) 22 Bom. L. R. 834. 

S. 217 — Alienated village — Survey 

settlement , introduction of —Expiration of 
period of settlement — Right of inamdar to 
enhance assessment — Summary settlement 
Act (Bom. Act 11 of 186J)* 

Survey settlement was extended to an alien- 
ated village m 1870 on the appfi cation of 
the Inamdar under Bombay Act I of 1865. The 
period oi tile settlement having exp’ red m 18S8 
the Inamdar recovered from 1895 to 1910 
higher assessment than that allowed under the 
survey settlement. The Commissioner objected 
to his doing so in 1910 whereupon the 
Inamdar sued to establish his right to charge 
higher assessment: 

Held, that the Inamdar had no such right, 
smee S. 217 of the Bombay Land Revenue 
Code appfied when a survey settlement had 
been introduced into an al'enated village with 
the consent of the alienee under Bombay Act 
I of 1865 and when the period of the settlement 
had exp : red alter the Land Revenue Code 
came into force. (Shah and Hayward, JJ J 
D HONDO Vasudbo Kanitkvr V. Tile 
Secretary of State for India 

44 Bom. 110 ; 22 Bom. Xj. R 247 : 

58 I G. 198. 

S.217- -Kadim Inamdar — Enhance - 

j mcni of rent— Mi ra si da r — Survey — Intro- 
duction of. 

An inamdar though he ’s a grantee of the sod 
and not merely oi the royal share of j the 
re venue is non at liberty, after the introduction 
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BOM. MUH. ACT, S. 122- 

of the survey settlement into his village, to 
enhance Ihe rent of his Mirasdar tenant 
beyond the amount ot the land revenue dues 
49 Bom 77 ; loll 

K kadim inamadar who is a grantee, by a 
kadhn grant ot the sod oi a small part of the 
village, and who has consented to or acquiesced 
in the introduction ot the survey settlement 
into the village, is equally precluded by S. 217 
of the Bombay Land Revenue Code from 
enhancing the rent of Ins Mirasdar tenant 
beyond the amount of the land revenue dues 
(Shah and Hayward, JJ.) Pan DU Bvla 
Jagtap v. Ramch\ndra Ganesi-i Deshpande 
22 Bom. Xi R 665 

BOM MUNICIPAL ACT, (III of 
1901). S 122 — Encroachment on public 
street— Right of Municipality to revenue — 
Limitation , 

When a person has In's (otta) (verandah) 
encroaching upon the street lands for upwards 
of thirty years, it is not competent to the 
District Mumcipality to direct him to give up 
possession of the encroached land, under S. 122 
of the Bombay Dt. Mun. Act, 1 o Bom. L. R. 
833. commented upon. ( Macleod , C J. and 
Heaton, J.) Tayaballi -ieThe Doiiad Muni- 
cipality. 22 Bom. L. R. 951 : 

58 I C. 326 

BOMBAY PREVENTION OF GAM- 
BLING- Act (IV of 1837), S. 8— 

Gambling in common gaining house— Cash 
and ornaments — Order of forfeiture. 

A Magistrate has no power under S. 8 of the 
Bombay Prevention of Gambbng Act to order 
forfeiture of cash ornaments and currency 
notes found on the persons oi the accused con- 
victed of gambling in a common gaming house 
(Shah and Crump) Emperor v. Sadashiv 
Babh Abbu. 44 Bom. 6S6 : 

22 Bom. L R. 197 : 55 I. C. 864 : 

21 Cr. L. J. 384 

BOMBAY REGULATION (II of 

1827} S. 50— Pleader— - Misconduct — Civil 
disobed ; ence to laws — Satyagraha movement — 
Signing of the pledge— Effect of unprofessional 
conduct. See Letters Patent (Bom). Cl. lu 

22. Bom. L. R. 13. 

BOM RENT ACT (II of 1918) S. 9— 

Object of — Pulling down of old house and 
building new ones — ■ Reasonable requirement 
— Bona fide. 

It is not the intention of 'the Bombay Rent 
Act that the improvement of old, ill-erected, 
badly ventilated premises should be entirely 
stopped until the Rent Act is repealed. All that 
the Courts have to do in construing S. 9 of the 
Bombay Rent Act is to see that the landlord is 
acting reasonably. (Macleod, C J. and Heaton , 
J.) Fudumji v. Sir Dinshaw Manekji 
Petit. 22 Bom. L R 880 : 

58 L C. 27. 

- — -(II of 1918) S. 9 (2 )— Eviction of 

tenant— Building by landlord . 


j BOM- REV. JUR. ACT, S, 4. 

S. S. cl. (2) of the Bombay Rent Act does 
not require either expressly or by implication 
that the budding must be erected by the land- 
lord. The wordhig of the clause does not 
suggest that if a budding is erected by some 
person other than a landlord under some 
arrangement with the landlord then the land- 
lord is prohibited from requiring the tenant to 
leave the premises ( Macleod , C. J. and 
Heaton,] ) RustaN Sorabji Powwalla v. 
Ramaghandra Balaji Gvikwar. 

22 Bom. L. R. 860: 

57 I. C 993. 

BOM. RENT (WAR RESTRIC- 
TIONS) ACT (VII of 1918) S. 7(1)— 

Standard Rent — Additional charges for 
supplying electric light— No Offence 

The accused a landlord, used to charge his 
tenants rent at the rate of Rs. 12 per month 
before the year 1916, He then put up electric 
lights in the passages and charged each tenant 
Rs. 2 per month extra When the matter 
went before the Controller of Rents he fixed 
the rent inclusive of the statutory increase of 
10 per cent, at Rs. 13-8-2. Thereafter the land 
lord charged his tenants Rs. 13-3-2 as rent 
and recovered Rs. 0-4-0 for the light. He was 
thereupon convicted of an offence under , S. 7 
(1) of the Bombay Rent (War Restrictions No. 
2) Act, 1918 : 

Held, that the accused was not guilty of the 
offence charged inasmuch as the supplying of 
electnc light on the passages of the hu xl.rg 
was a matter of arrangement or contract bet- 
ween the tenant and the landlord and did not 
necessarily form a part of the rent. ( Shah and 
Kajiji ,JJ.) Emperor v. Ram Gopal Rupji. 

22 Bom L. R. 900 : 

58 I C 149 t 21 Cr. L. J. 725. 

BOMBAY REVENUE JURISDIC- 
TION ACT (X of 1876) S. 4 —Suit for 
declaration that plffs. are hereditary 
vatandar KiUkavnis. 

A suit for a declaration that plffs. are here- 
ditaiy Vatandar Kulkarnis and that they are 
entitled to the Vatandars and entitled to the 
vain vat of the Vatan hereditarily, is barred by 
S. 4 (a) of the Bombay Rev. Jurisdiction Act, 
1876 (Macleod, C.J. and Heaton, J.) Damodar 
Krishna Kulkarni v. The Collector of 
Nasik. 44 Bom. 261 : 

22. Bom. L. R. 99 : 55 I. C. 358. 

S. 4 Proviso (k)— Khatile inarn 

—Resumption of inam — Suit against to set 
aside resumption — Civil Court — Jurisdiction, 
See 1919, Dig , Col . 96 Fakarubin Sab v. 
Secretary of State for India. 

44 Bom. 130. 

S. 4 — Proviso (k) — Land exempted 

from payment of land revenue ' by inam. 
Commissioner- — Suit claiming exemption — • 
Jurisdiction — Civil Court, See (1919) Dig * 
Col. 97. Mahomed Shaheb Appa Lae Kaji 
v. Secretary of State. 44 Bom. 120; 

54 L'C*8& 
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BOM TRAMWAYS ACT, S. 24 BUDDHIST DAW. 


— S II — Suit for injunction — Absence 

of appeal to revenue authorities , suit barred 

The Collector of Surat ordered the plaintiff, 
on the 6th February 1917 to remove an en- 
croachment on a public road. No appeal was 
made to the Revenue Commiss : oner or to 
Government. On the 21st April, the Collector 
intimated to the plaintiff that unless he filed 
a suit, the encroachment would be removed. 

On the 27th Apiri 1917, the present suit was 
filed for a reversal of the order and for an 
injunction to restrain the defendant from 
carrying out the order : — 

Held , that no appeal from the Collector’s 
order having been made either before the suit 
was filed or afterward, the suit was barred by 
the provisions of S. 11 ot the Bombay Revenue 
Jurisdiction Act, 1875. ( Maclcod , C J. and 
Heaton , *7 J Dayal Khushal v. The 
Secretary of State for India 

22 Bom. Xj R. 1089. 

BOMBAY TBAMWAYS ACT, 

Ss. 24 and 25 — Bye-Laws framed by the 
Tramway Company — Sanction of Governor in 
council — Notice by the company suspending a 
bye-law — Subsequent notice suspending the 
fii st — Want ot sanction of Governor-m-council 
to both notices — Effect of — Breach of bye- 
laws — Offence. Sec (1919) Dig. Col 9S . 
Emperor v. Sorab Merwanji 

54 I C. 488 : 21 Cr. L J- 88. 

BOMBAY VILLAGE ACT (V III 

of 1867) S. 3 — District Magistrate — 
Power to appoint nonvatandar village ser- 
vants in a talukdari village — Pagi, appoint- 
ment of — Talukdar’s liability to pay the 
salary — Suit by talukdar to recover salary 
from the Jivaidar. 

The plff. the Chief of Patri, having appointed 
at the instance ot the District Magistrate ot 
Ahmedabad two pagis non Vatandar vdlage 
servants on a monthly salary of Rs. 5 each tor 
his Talukdari village oi Kamijla sued to 
recover a moiety of the salary irom the de- 
fendant who as jivaidar of the villages was 
entitled to an eignt annas share in the revenues 
of the village 

Held , that it was primarily a matter of 
evidence as to whether the village organization 
in question did exclude or did include the 
appointment of non- Vatandar village servants, 
the Pagis, by the District Magistrate of Ahmed- 
abad. (Macleod, C. J . and H eaten, J.) 
DOLVTSANGJt SURAJMALJI DARBAR V. Bawa 
Bhai. 

44 Bom 377 2 22 Bom- L. E. 127 : 

55 I. C. 585. 

BOUNDARIES AID AREA — Conflict 
between— Description by map — Map derisive 
on the question of boundaries. See Deed, 
Construction. 1 p. L. T. 84. 

BUDDHIST LAW — Burmese — Adop- 
tion — Kittima form — Evidence of notoriety 
and publicity. 


i Under Burmese Buddhist Law direct evi- 
dence of giving and tak-ng is not necessary to 
prove an adoption. Nor is any documentary 
evidence or ceremony required. But in the 
absence of evidence of giving and taking it 
is necessary to give clear and unambiguous 
evidence as to the publicity and notoriety of 
status as a Kittima child. 

The facts that the adoptive child’s name is 
inserted as joint lender with the adoptive 
parents, in prom : ssory notes and in invitations 
issued by the parents are circumstances of 
great weight as showing an intention to adopt 
with a view to inherit, but they are not 
conclusive. 

The fact that a child was brought up in the 
family of the alleged adoptive parents, and 
treated like a natural child of the family may 
prove adoption but it does not prove adoption 
with a view to inherit. (Twomcy, C. J. and 
Robinson, J .) Maung Sein v U. Po Ko. 

12 Bur. L. T 236: 
56 I- C, 954. 

Burmese' — Damages for seduction — - 

Bur mah Laws Act , S. 13. 

In an action for damages for breach of pro- 
mise of marriage the fact that there was 
seduction must be taken into account in 
measuring damages 

Under Burmese Buddhist Law an action did 
he for damages for seduction. The ancient 
law on this point is approved by public opinion 
and is an accordance with present customs 
and practice but as seduction is not a question 
relating to marriage suits relating to seduction 
cannot under S. 13 of the Burma Laws Act 
be decided according to the Buddhist Law. 
(Pratt, Offg. J. C.) Ma Ngwe Gaing v. 
Tun Ya. 13 Bur. L- T. 6 : 

57 XC 815. 

Burmese — Divorce — Re-union — Re- 
vival of marriage . 

Under the Buddhist Law mere physical re- 
union vv th a divorced wife is not sufficient to 
revive the status ot marriage In order to 
have this result the re-union must be of such a 
nature that had there been no divorce it would 
have amounted to a valid marriage. (Pratt, 
7. C.) Maung Po Lat v. Ma Ngwe Ma. 

54 I. 0. 575. 

— Burmese— Husband and wife--Payin 

property — House built during coverture — 
right to. 

A house built during coverture on the payin 
propert y of the husband or wife becomes 
the joint property of the husband and wife and 
neither can oust the other irom possession. 
(Maung Kin, J .) Mashin Min v. Ba ThaUNG*. 

12 Bur. L. T. 202: 

58 I. C, 225. 

—Burmese -Inheritance— Preference of 

full blood to half blood— Rule agamst ascent 
of inheritance — Competition between younger 
brother or sister and elder. (See (1919) Dig, 
Col. 100.) TaUNG Mro xUAung Nyun. 

58 I. C. 488. 
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• Btirmese — Inheritance — Rule 

against ascent of — Daughter of divorced wife 
to estate of step-brother— Filial relation. 

The rule against ascent oi inheritance 
applies in favour of brothers and s ; sters of the 
half blood as against parents when there are 
no full brothers or s’sters. It is doubtful if the 
rule would apply in favour of a step chdd who 
had left the father’s establishment and become 
separately settled in life, and when the estate 
in dispute is that of a boy who has lived with, 
and was controlled and supported by h:s 
father up to the time of this death. 

A daughter taken away by her mother on 
divorce loses her rights of inheritance in her 
natural father’s family especially if there has 
been a division at the time of the divorce and 
the father and daughter have not resumed 
filial relations. The severance of the tie bind- 
ing her to her father involves the severance of 
the tie connecting her with his son by an 
earlier marriage. 7 B. L T. 105. (Twomey, 
C. J. and Robinson , J ) Le MaUNG v Ma 
Kwe. 13 Bur, Li T. 3 s 56 I C. 6S1 

Burmese ■ — Inheritance — Shares of 

children of the marriage during which pro- 
perty was acquired — Dogson. 

Under Burmese Buddh : st Law no man has 
power to disinherit an hem. 

* Under Burmese Buddhist Law the children 
of the marriage during which the property 
is acquired take double the share taken by 
the children of other marriages, and the 
out of time and children not being the 
children of an orasa child together take a 
quarter of what their parents would have 
taken had they survived the deceased. 

A son who can be proved to have behaved 
in an unnatural or unfilial manner towards 
his father during his life-time is called a 
Dogson and forfeits his right to inherit in his 
father’s state. The rule of forfeiture operates 
on proof of unfilial conduct indeoendently 
of the father’s wish. (Twomey, C. J. and 
Maung Kin , J.) San Paw v. Ma Yin. 

12 Bur. L. T. 207 s 55 I. C. 258. 

Burmese joint and separate property 

- — Coverture — Obligation undertaken — Gift 
of separate property — Profits of property 
acquired during coverture — Nissayo and 
N issito. 

In deciding what is joint property under 
Burmese Buddhist Law all payments of 
money the obligation for which ^as undertaken 
during coverture must be debited to the jomt 
account even though the actual payment was 
made by the survivor after the death of one 
of the parties to the marriage. 

A giit of the separate property of one of 
the parties to a marriage even though the 
name of the other party was joined as donor 
must be held to be made out of the separate 
property of the party to whom the property 
belonged. 


BUDDHIST LAW. 

Property inherited by e'ther of the parties 
to a marriage during coverture is to be divid- 
ed equally between vhe parties and the same 
rule apples to the profits of separate property 
brought by either party to the marriage. 

The rule of N ; ssayo and Nissi to does not 
apply to the profits during coverture of the 
separate property of e ther of the parties. 
(Twomey, C.J. and Ormond, J J Mi DwE v. 
Ma Tin'Lun 12 Bur. L. T. 228 : 

56 I C. 972- 

Burmese — ■ Lettepwa and hnapazone 

Interest of husband or wife — Nissayo and 
N issito 

Properly acquired by the husband or wife by 
inheritance during marriage is lettepwa pro- 
perty not hnapazone. 

Both husband and wife have a vested inter- 
est in property acquired by either of them by 
inheritance after marriage and when they are 
living together. The rule of Nissayo and 
N’ssito applies to such property and a wiie is 
entitled to one-third share :n the property 
inherited by her husband during marriage, 
(Maung Kin , J J Paeaniappa Chetty v. 
Ma Tu. 

13 Bur- L. T. 35 : 
57 I. C. 950. 

-Burmese — Marrage — Consent of 

Guard’an. See (1919) Dig. Col. 1G1 Ma 8a 
v. San Tun U. 54 £ c. 81. 

Bit rmese — Marriage — Val idity of. 

The validity oi a marriage must be decided 
by the lex loei contractus. 

Scmble : The marriage of a Burmese 
Buddhist woman; with a Chinese Buddh’st would 
be vabd if the requirements of the Burmese 
Buddhist Law are complied with. (Robinson, J ) 
Ma Twe v Lwe Hain. 

13 Bur. L. T. 105. 

Burmese — Minor — contract of Mar- 
riage — Power of Minor to enter into — Breach 
of contract- — Suit for damages— Contract S. II. 
See (1919) Dig Col 101. Tun Kyin v. 
Ma Mai Tin. 12 Bur L T. 210. 

Burmese — Partnership — • Husband 

and wife jointly borrowing money. 

Under Burmese Buddhist Law there Is no 
presumption that whenever a husband and 
wife borrow money there is a partnership 
between the two and that the money is borrow- 
ed for the purposes of that partnership. 
(Saunders, J . C.) Maung Taw y. Moosaji- 

AHMED & CO. 

54. I- C. 513. 

Burmese — payin property — House 

built during coverture 

See 58 I. C. 225- 

Chinese — Inheritance — Share . of 

widow in property of deceased husband 
Alienation of minor’s property , 
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BUDDHIST LAW. 

Questions of inheritance amongst Chinese 
Buddhists are to be decided accord' ng to 
Chinese customary law, and m the absence oi 
any definite authority as to Chinese law 
according to jusdce, equity and good conscience, 

In the absence oi any evidence as to 
customary law in China a Chinese Buddlrst 
widow is entitled -to one-third share m her 
deceased husband's estate. 

7BL. T. 246 foil 

A sale by a Chinese Buddhist mother as 
guardian oi her mmor chddren's estate is val’d 
only to the extent of her interest in the estate 
(Twomey, C.J. and Robinson , J) Ma Si v 
Hoke Hu. 13 Bur. L T. 9 : 

57 I- C 888. 

Chinese — Testamentary power 

The law applicable to succession amongst 
Chinese Buddhists is Chinese Customary Law 
which allows d ; spos'tion oi property by will 

2 L. B. R 95 followed. (Twomey, C j and 
Robinson, J J MaUNG Kwai v, Yeo Choo 
Tone. 13 Bur. L. T IS : 57 I C 900 
Ecclesiasticl Law — Monastic pro- 
perty — Management by layman — Sangihka 
and poggalika. 

Under the Buddhist Eccles ash cal Law it : s 
permissible to a monit to hand over monastfc 
property ior management to a layman or a 
laywoman. 

A person to whom monastic property has 
been handed over by a monk ior management 
can marntam a suit ior possession oi such 
property. 

A monk cannot treat sanghika property as 
his own poggalika property. (Mating Kin,JJ ) 
U. Pyinnya Thiha v. Po Thin. 

12 Bur. L. T. 264 : 56 I C. 939 
— Monk — Ayanzouings — Kyattng pro- 

perty — Right to recover. 

“Ayanzouings" are persons who are in charge ; 
of a Kyaung and its precincts, and are entitled 
to sue to recover possess ; on oi land alleged to 
form part of a Kyaung. (Moimg Kin, J.) 
U. Pyinnya Thiha v. Po Thin. 

12 Bur. Ii. T 264 56 1 0 939 
BUNDLE! KRAND LAND ALIENA- 
TION ACT- (II of 1903) 16 and 17— 

Member of agricultural tribe — Mortgage by — > 
Insolvency of agriculturist- — Vesting of pro- 
perty in receiver — Prov . Ins. Act , S 16. 

A a member of an agricultural tribe in 
Bundlekhand, mortgaged h ; s property to S. 
who obtained a decree ior sale. H was declared 
an insolvent. S applied for sale oi the mort- 
gaged ■ property whereupon H preferred objec- 
tions on the ground that the property was not 
saleable. 

Held, that S. 17 had no application inas- 
much as the mortgage was made after the 
passing of the Act and that H being a member 
of the agricultural tribe the court had no 
power to sell the property mortgaged by him. 

The property not being saleable by reason of 
5* 16 of the Bundlekhand Land Alienation 


BURDEN OF PROOF. 

Act could not vest in the Receiver, bemg 
exempted by S. 16 of the Provincial Insolvency 
Act. ( Bancrji and Piggott, JJ.) Hanuman 
Prasad Narain Singh v. Harakh Narain. 

42 All 142 : 18 A- L J. 59: 

58 I. C. 551. 

BURDEN OF PROOF -Benamidar 

— Suit for possession or declaration of title — • 
Onus. 

Where in a su*t for recovery of possession of 
land or declaration of title the deit. in posses- 
sion does not admit the title of the plff. but 
says that the plff. is his benamidar, it is lor 
plff. to prove that deit. is not the owner. 
The statement by the deit. that plff, is his 
benam'dar would not shift the burden oi proof. 
(A 7 . R. Chatter] i and Newboitld, JJ ) Lai. 
MaMMUD TaLUKDAR V AYEJUDDI SrtEIICH. 

57 I C 972. 

Claim suit — C P. Code O 21, R. 63 — 

Onus of prooi oi title on deleaved claimant. See 
C P. Code O. 21, R. 63. 55 I. C. 72. 

Cons ; deration — Mortgage — ITgh rate 

of interest — Mortgagor a young man oi 
dissolute habits— -Onus on mortgagee. See 
Pres. Towns Ins Act, S c5. 

39 M Ii J. 345. 

Consideration— Mortgage — Suit on — 

Undue influence exercised by mortgagee over 
mortgagor who was a weak ntaii of bad habits 
— Trusts Act , Ss. 3 and 6. 

B, a very young man lead ng a most 
immoral hie mortgaged the ancestral property 
or his family to N and gave N possession of 
practically all his property which included 
other villages not mortgaged to N, who sold 
a considerable part oi the property including 
some oi the mortgaged villages, and some ot 
the mortgaged villages were purchased by N. 
Neither N nor the plaintiffs who claimed 
through N rendered accounts oi what had 
been received by him from and in respect oi 
any oi the properties not even of the mort- 
gaged properties. B was completely under the 
influence of N, an unscrupulous man who 
exerc’sed that influence regardless oi the 
interest of B and h's infant son who was born 
subsequently to the two mortgages on which 
Plantiffs sued : 

Held, That this was not an ordinary case of 
a suit for sale based on a mortgage in which 
it would be for the defendant, the mortgagor 
to prove that nothing remained due under the 
mortgage, ii tfiat was his defence and the onus - 
lay on the Plaintiffs to prove that the mort- 
gages had not been satisfied and what, ii any 
was due under each mortgage before they 
could get a decree for sale. The plamfiffs 
having faded to prove that any thing was due 
the suit should be dismissed. 

Shortly after the first of the mortgages B 
executed an agreement by which he appointed 
N manager and receiver oi all his property 
moveable and immoveable for 10 years and 
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put N in possess ‘on under that agreement. N 
was to keep accounts and ex pi a n them to D 
in July of each year and was to recewe certa n 
remuneration lor his work. 

Held, that the agreement did not con- 
stitute N a trus.ee w'th n the mean ng of 
the Indian Trusts Act (Sir John Edge) B L. 
Rai v. B iaiyalal 24 O. W. T. 769' 
16 AT. Tj R 94 :‘23M LT 345 t 
(1920) M- W N. 685 s 58 I C 13 (P- C ) 

Consideration — Promissory note — 

Admission of execution — Effect of 

Where in a sun on a pronote the dek 
admits execution hut pleads want oi cons’dera- 
tion for the note the burden of proof ’s on h m 
to prove h's plea (Shadi Lai and Marti ncau, 
JJ.) An \nt Ram v The Bharat National 
Bank, ltd. 2 Lab. L J. 609 i 

58 1. C. 63S. 

Consideration — Sale-deed — Recitals 

as to payment of consideration — Rebuttal 

In a suit to recover the cons deration for 
land sold by pla ntiff to defendant under a 
reg'Steied conveyance whereby ml If. acknow 
ledged receipt of -the cons deral on m full the 
onus is not upon the deft but on the plff to 
prove that the recital in the document wis 
incorrect. (Ten non and Chaiidhuri , JJ ) 
Shahbed Ali Mia v. Mo iomed Fazlak 
Rahman 57 I. C. 954. 

r Custom —Alienation— Status of colla- 
terals m the 10th degree to challenge abena- 
tion of a childless propr’etor — Awans m the 
jullunder Distr ct See (19/9) Dig. Col. 105. 
Qasim Ali v Gulam Mahomed 

2 Lab. L. J. 76. 

Custom — • N on-transferability of 

property. 

Where in a suit for possess : on of a she in a 
village under a sale -deed executed by a per- 
son who had been in possess* on of the s*te 
for a long time the defendant alleges that ac- 
cording to the custom of the village the vendor 
had no right to transfer the site, the burden of 
proving the ex : stence of such a custom bes 
upon the defendant (. Macnair , A. J. C) 
Sahebrao v Jaiwantrao 58 X C- 192 

Custom — Proof. 

Any person who relies on an alleged custom 
has to prove that the custom ex* sis and applies 
to the circumstances of the case. I Chav is and 
Run das t JJ.) Shah Mviomed v Fazl Ilahi 
2 Lab. LT J. 475 : 56 I. C 9X3, 

Dedication — Waqf — Onus on person 

asserting . 

In a suit for a declaration that certain pro- 
perty is waqf the onus is on the plffs to 
Drove that the properly has been dedicated as 
waqf. 33 P. R. 1917 foil. 7. A L J. 1050 
foil. (Broadway and Marti ncau, JJ.) '.Rahim 
Bakhsh v, Chan nan Din. 55 X O 210- 


BURDEN OF PROOF 

Discharge Onus — ■ Plea of — Circum- 
stances shifting onus. 

In an ordmary co.se of a sift on a mortgage, 
it the deience is that nothing rema ned due 
under the mortgage, it w 11 be for the de.en- 
dant to prove it Where, however, the mort- 
gagee was a young man lead ng a most im- 
moral 1 fe and he mortgaged the ancestral 
property of the lamdy to the plff and gave him 
possess’on of h’s entire property including 
other vdlages not mortgaged and a cons : der- 
ahle part of the property including some of 
the mortgaged items was sold and some items 
were purchased by the mortgagee but no 
accoun's were rendered Held there was undue 
! influence on the part of the mortgagee and 
that if was lor him to establish that the mort- 
gage debts were outstandmg. (Sir John Edge) 
B L Rai v Bhaiyalal 
(1920) M W IT 685 : 24 C. W. 1ST. 769 s 
18 IN. L E 94 : 23 M L. T- 345 : 

58 I C. 13 (P. C) 

Ejectment — prima facie title in plff. 

Shifting of onus. 

In every case where the pla n tiff sues for 
recovery possession of land on establ shmenfc 
of h's t« tie the onus is primardy on h ,f m to 
Drove Ivs title But when he makes out a 
prima facie case tor establ shment oi h's title 
and the defendant seeks to contrad’ct lbs case 
by establ sh : ng title or his own it is for the 
defendant to prove the title he so s up whether 
't be lakheraj or whether it be any other kind 
of title (Newbould, J J Durgv Charan Bis- 
was v. Kailash Chandra Das 

54 I. C. 045- 

Ejectment suit — Adm : ss : on of plffs 

title as land-lord — 'Claim ot raiyati interest — * 
Onus of proof on tenant. Sec Ejectment. 

(1920) Pat 39- 

Landlord and Tenant — Tenancy — 

Proof of — Onus 

Where a landlord brings a suit for recovery 
of possess’on of land on the ground that the 
land in suit was not included in the tenancy. 

Held, that the onus of proving that the land 
was included in the tenancy of the defendant 
lay on the defendant. (Walmslcy, J.) Nabin 
Chandra Nath v. Tirthabasi Bhowmik. 

56 I C 180 

Land tenure — Inab'enabdity — Onus of 

proof on landlord. See Land-Tenure. 

38 M. L. 3*. 275. 

Malicious prosecution — Damages—. 

Onus on plff. to prove absence of reasonable 
and probable cause. See Malicious Prose- 
cution. 55 I C. 161. 

Materiality of after evidence is gone 

into. 

The question of onus is only onepf evidence 
and when the evidence, has been adduced 
in the case the Court is entitled to come to any 
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findings. (J xml ci Prasad and Ada mi, JJ ) 
B\numali Satpatli "u Talua Ruihari 

1 p. Xi T. 102 : 5 P. Ii J 151 : 

55 I C. 841 

Materiality of after evidence gone 

into . 

Where a Court has the full evidence of both 
parties before it, Uie quesPon oi onus ha r diy 
arses. (Contis and Adami, JJ ) FUXtN Bag 
v. Karu Makton. 5 P L J 87 : (1920) 
P. 131 : 1 P. Ii T 13 • 54 I C 652 

Ma J erialliy of, after whole evidence 

none : nto. See (1919) Dig. Col , 106 Jhari 
ii I N G Ii V. T OX H ARAM MaRWARI. 

1P.LT 57 

Materiality of — Second appeal. 

Ttn question ot onus becomes immaterial : n 
second nope:.!. (Coutts and Sultan Ahmad, 
JJ ) Chauduury Ram Khelawan Eingh a 
Chaudhury Ram Nath Singh 

1 P L T 840 

‘Minority- -Onus on person Settingup 

The burden Oi proving tran a person a: a 
particular da e was a nr nor, bes uoon the 
person mu': ng the alley at on (Halifax A J 
C.) Thaku t Balwant Singh i\ NA>t wan 

53 I 0 190 

• Question of — Maintainability of 

after, evidence gone into. 

Where the relevant lasts are before the 
Court and all that rema : ns for dec s ion s 
what inference is to be drawn from them, the 
question ot the burden ot proof is not pertinent 
(Sir Luxe r once Jenkins) Sethuratnamke.* 
v. Vexkatvchelia Goundan 

43 Macl 567 s 38 M. L J. 476 : 
27 M L T- 102 • 22 Bom. L B 573 s 
(1920) M W. 'N. 61 : 18 A. L J 707 : 

11 L. W 399 ■ 56 I- O 117 : 

47 I A 70 (P O) 

'Redemption — Limitation — Onus oi 

proof. See (1919) Dig. Col. 70S Khan DU Lal 
v. Fazal. 1 Lah. 89 

'Ryotwari land— Occupancy right — 

claim of, by tenant under pattadar — Onus on 
tenant. ' See Landlord and Tenant, Occu- 
pancy Right. 27 M. L T 102 s 22 Bom 
Ii. B. 578 : 0920) M. W- IT. 61 (P. O ) 

Undue influence — Onus on person 

seeking to avoid instrument on the ground o„ 
Sec Contract Act S. 16. 11 L W- 112 

—— — -W11 — -Dis'nherision ol natural heirs 
— Onus on propounder. See Will, Proof of 
24 C W. IN- 674 

BURMA EXCISE ACT (V of 1917) 

S: 41 (c) and 63 (1) {a )— Offence under S. 
41 (c) Sanction- for prosecution by Collector — 
Form of. 

An order by the Collector sanctioning the 
prosr.cuPcn ot a person under S 41 (c) ot the 
Burma Etc se Act on tne report ot the Pol ice 
is not a suificent compliance with the provi- 


BUBMA MUN. ACT, S. 142, 

sons of S 63 (l) (a) of the Act. The Collector 
must authorize some particular Excise Officer 
i o make the report or complaint (Pratt J. C) 
Kaung Ki v. Emperor* 

56 I C 436 : 21 Or. L J. 452- 

BURMA GAMBLING ACT (I of 
1899) Ss. 6 and 7 — Gaming instruments — * 
Finding of — Resumption — Irregular search — 
Effect of. 

A ten house goung berng a pobce officer is 
not a competent witness to a search under S. 
103 of the Cr. P. Code 

It a search is not carried out strictly in 
com pi ance with law no presum pt on arises 
under S'. 7 of tile Gambling Act. ( Robinson , 
J,) Po M \ a Gyi a Emperor. 

12 Bur. Ii T 269. 

S- 7 — Common gaming house — 

Persons found in — Presumption 

Tiie presumption under S. 7 of the Gambl- 
ing Act that persons found in a common gam- 
ing nouse were there present for the purpose 
of garrrng may be rebutted by showing that 
they were inmates of the house, or were there 
tor some leg-ifma e bus ness (Mating Kin, J.) 
Ba Gvr v Emperor. 13 B L. T 103. 

BURMA LAWS ACT S 13 —Burmese 
lav; — Damages for seduction — Law appl cable 
to suit. See Buddi&t Law, Burmese 

13 Bur L T 6. 

BURMA MUNICIPAL ACT (III 
of 1898) Ss 92 and ° 14 6— Refuse, 
rubbish and offensive matter —Duty to 
provide. 

The words “ refuse, rubb’sh, and offensive 
matter, Tn S, 9S (2) oi the Burma Naunicipal 
Act include night sol. 

S. 98 (2) ot the Burma Municipal Act 
imposes on the municipal committee an im- 
perative duty of providing s : tes and places 
tor the deposit and d sposal ot mghtsoil. 

The general provis on in S. 146 of the Burma 
Municipal Act for payment of compensation 
does not take away the right to an injunction. 

13 Bur. L T 26- 

. — g 3 42 (d) — Byelaws — Validity of 

— Bodies working for profit — Reasonableness. 

A court has no jurisdiction to interfere with 
the byelaws of Municipal bodies unless they 
are eitjier (a) ultra vires as exceeding the 
powers given by statute, or (b) invalid as being 
repugnant to the general principles of law, and 
should support them if possible by a benevolent 
interpretation, crediting those who have to 
ad mi Aster them with an intention to do so in a 
reasonable manner. 

By-laws ot pubic bodies working for profit 
are on a d : fferent footing from those of the 
public representative bod : es acting under 
s.atuiory powers. The former may be dis- 
allowed »f unreasonable. 

A bvelaw of a munic'pal body requiring 
keepers of lodging houses to pay a bee nee fee 
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BUEMA MUNICIPAL ACT, S 180 

reckoned on the maximum number oi lodgers 
authorised, although the actual number or 
lodgers in the house may be less than the 
authorised number is not illegal or ultra vires 
(. Robinson, J ) P S. Pill ay v Moulmein 
Municipal Committee. 13 B L. T 107. 

S- ISO (1) — Disposal of surface 

water — Order regarding— Disobedience to , if 
illegal 

' There is nothing in Chapter VI of the 
Burma Municipal Act which empowers a Town 
CommUtee to pass general orders or directions 
regarding the disposal oi surface water The 
neglect to comply with such an order therefore 
is not an offence under S 180 (1 of the Act. 
(Pratt, J, C.) Sohan Singh v. Emperor. 

54 I. C. 494. 

CAXi HIGH COURT RULES & 
ORDERS (Original Side) Ch. XIII 

R 9 — Lease— Covenant not to assign 
without consent of land-lord' — Consent un- 
reasonably withheld — ■ Assignee a limited 
company — Originating summons. 

Under a lease contaimng a clause that the 

lessee would not assign, etc the prenfses 

without the consent of the lessor, but such 
consent should not be unreasonably withheld, 
the lessee (Plaintiff) applied to the lessor 
(Defendant) for h.s consent . to assign his 
interest in the said lease lor the residue of the 
term to the Bijou Ltd., but the Defendant 
refused to g : ve his consent.. The Plarntdl ap- 
plied on an originating summons tor the de- 
termination of the question weedier the Plain- 
tiff was entitled to ass’gn without the consent 
of the Defendant. 

Held, that the court was competent to 
decide the Question on an originating sum- 
mons (1909) 1 Ch. 211; (1905) 2 Ch 112; (190c) 
1 Ch. 456; (1910) 1 Ch -151; (1900) 1 Ch. 12S, 
48 Sol Jour. 636; (1905) 2 Ch. 340; (1920) 36 
T. L. R. 513 referred to. 

Held also that in the circumstances of the 
case, the consent was unreasonably withheld 
and that the lessee was entitled to assign with- 
out the consent of the lessor. 

A “ person ” in a covenant against ass : gn- 
ment includes a corporation and a limited 
company is capable of being “a respectable 
and responsible person” within the meaning of 
such a covenant, (1920) 2 Ch. 525, referred to. 

“ Unreasonable means ” without fam solid 
and substantial cause. 

L. R. 9 Ex. 151 (1874); 8 T. L. R. 637; 
(1891) 1 Q. B. 417, (1906 1 Ch. 596; referred 
to {Chose, J.) Ducasse v. Cohen 

24- C- W. N. 1007. 

CAL. IMPROVEMENTS ACT 
(V of 1921) — S 39 — Sanction of Scheme- 
Place if to be delinatcd before — 'Enquiry, 

The Board of Improvement Trust are not 
required to delina e e.i Re Gan buildmg sites 
□Tore A: scheme is submitted to Government 
for sanction. 
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cutta 47 Cal. 604 . 31 C L J 334 : 

57 I. C. 37. 

* S. 42 A —Scope of —Power of 

trustees to acquire land — Recoupment — Land 
' attached 

Under S. 42 (a) of the Cal Imp Act it is 
competent to the Board of Trustees, m carry- 
ing out a scheme under that Act, to acquire 
compulsordy, for the purpose of recoupment, 
land which is not required for the execution of 
the scheme but the trustees are of opm on will 
thereby be increased in value ( Lord Par- 
moor) Trustees for the Improvement 
of Calcutta v Chandra Kanta G.-iosh. 

47 Cal 500 : 38 HL L, J 511 : 
II L W. 56S : 18 A. L J 521 : 
22 Bom. L It 586 : 24 C W- M 831 : 

32 C. L. J. 65 : 56 I. C 32 : 

47 I A 45 (P. C.) 

CALCUTTA MUNICIPAL ACT 
(III of 1899)™ Ss. 299 and 575— Pro- 
ceed i ! i g S' — A bat ido ; i mcni of — Delay . 

The petitioner was convicted on the 2Sth 
January, 1916 lor not having com pled wad. 
the requisition winch was served upon him in 
May 1915, requiring him to .do certam t lungs 
jn connection w : th Ins prem ses and relating 
to tile drainage therein and, he w.us lined Its. 2. 
He did not comply wdh the requisition and on 
the 15th ot August, 1916, airesh compLdnt was 
made agamsi him. The charge was ior in 1 ng 
to comply with the requis 1 Lion .under S 299 oi 
the Calcutta Mumcpal Act ieqa-r'ng him 
within 60 days to make a house dram empty- 
ing into the sewer and to do other matters (after 
being convicted and fined Rs 2 on the 28th 
January, 1916), These proceedings were taken 
under S. 575 oi the Act. On the 2dih oi 
August, the accused's son appeared and svd he 
was making arrangement ior deparimer, A exe- 
cution of work. The order was “Two weeks 
time allowed Fix 12th September, 19i6.” On 
the 12th September proceed ngs were stayed 
for one month at the instance oi the prosecu- 
tion. On the 25th February 1919, an applica- 
tion was made to the Mumcip il Mag strate lor 
the revival oi the proceedings widen wore stayed 
in the case pending the disposal oi the party G 
application for departmental execudon of work. 
On that the Magistrate made tne follow ng 
order cn the ISth September “ Case revived ; 
Issue summons ior loth October, 1919.” On 
the 20th November, the petit •oner was convict- 
ed" and was sentenced do a dady fine of e'ght 
annas for 30 days from the lorn ox May, 19 id 
that is, Rs. 15 in all : 

Held , under the special circumstances of the 
case and the very great delay that occurred 
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CAL. MUNICIPAL ACT, 341- 

namely, from the 12 th of September 1916 till 
the 25th of Fe wuary 1919 as nothmg was done 
with regard to the proceedings, the proceedings 
were abandoned, and the order ot the Mag’s- 
trate convicfiug the petirioner ol ofiences com- 
mitted irom the 16th 01 May and :0 days 
afterwards, was invalid (Sander >o'\ C. J 
and WalmsU y , J) Nando La.l Gu.-ia v 
Corporation of Calcutta. 

31 C Li J- 342 : 56 1 C 862 : 

21 Or L J. 55S. 

g 341— Fixture attached to a budding 

— Meaning 01. See (1919) Dig Col 112 Syed 
Mahomed Rahuddin n The Corporation 
of Calcutta. 58 I. C. 352 * 

21 Cr. L J 768 

g 430 ( 0 ) — Carrie j — Prem iscs for 

keeping animals — Hire 

A carrier wiio has to take out a trade 1 cense 
and a license for the animals kept by h;m 
must, over and obove that, take out a hcense 
for the premises where he keeps the animals 
under cl. (c) of S. 466 oi the Calcutta 
Municipal Act. (Chaudhuri and Newbould, 
JJ) Howrah Municipality v. Lewis and 
Co. 24 C. W. 27. 744 : 58 I- C. 924 

S- 495 — Article of human iood or 

drink — Tea dust if. See (1919) Dig Col 112 
The Corporation of Calcutta v. Pagli. 

47 Cal 53 

s. 495 (a) Sub Cl 1 —Amendment 

Act (I of 1911) S. 2 — Ghee— Adulteration — 
Standard of purity — Chemical tests — Value 
of. 

There ’s no standard of pur tv of gnee fi xed 
by the Indian Leg slature. The Courts 01 Law 
have, therefore to deride the question oi 
adulteration upon such eridence as is a\ affable 
m each case. As there is no statutory presum- 
ption, every case must depend on its own 
evidence 

A statutory standard should be lu'd down as 
rais : ng a presumption of adulteration and such 
case should not be made to depend on ev 1 deuce 
iorthcoming in each case to test the value of 
the Corporation standard. 

The Court should determine whether the 
Corporation standard ought to be acted upon or 
not, but the Court ought not to fix a standard 
of its own 

The Court did not accept the R. W. figure 
arrived at by the Corporation as by itself rac- 
ing a presumption of adulteration cn account 
of the h mi ted number oi its expert's experi- 
ments and the tact that sufficient allowance 
had not been made for cbmabc conditions, 
nature of iood, period ot lactations, breed, 
stabling and local conditions nor for the 
temperature of manufacture, but consideied 
the Corporation B. R. and Saponification 
figures to be fafir 

Where the two samples 0 : ghee in respect of 
which the accused was convicted gave the 
loUcw’ng figures : — R. W. 26 and 24, 9 B, R 


CAL MILLCXPAL ACT, 578. 

44 and 15 and Saponification 222 and 220, — • 
and skewed colour under wellsm arris test 
the Court held that the ghee was adulterated. 
(Chauahnn and Ntzvboidd , JJ.) Grande 
Venkata Rvtnam v. Corporation of 
Calcutta. 

47 Cal 633 ; 24 C W. 28. 388: 
56- X. C 586 5 21 Cr L J 490. 

Ss. 559 (52) and 591 -Bye-law— 

Limitation of hours of theatrical performance 
— Validity of — Abetment offence created by 
laze — Liability. 

Bye- law, 45 framed by the General Com- 
mitee of the Corporation of Calcutta to regulate 
the hours oi theatrcal periormance is not 
ultra vires Statu e 2! and 25 V’ct,, Chap. 67 
gives ample authority to the Bengal Legislatuie 
to pass such an Act as the Calcutta Municipal 
Act and to empower the General Committee of 
the Municipal’ ty to frame bye-laws and the 
General Committee has clear authority to make 
breaches of the bye-laws punishable 

The abetment sections oi the Penal Code ap- 
ply to an offence created by a bye-law framed 
under the Calcutta Municipal Act. (Chaudhuri 
and Newbould , JJ.) Peobodh Chandra Bose 
v. Corporation of Calcutta 

47 Cal. 547 a 24 C W. 28. 196 : 
54 X. C. 781 ; 21 Cr. X,. J. 173 
Ss- 578 and 631 — ‘Pleader practis- 
ing without license — Offence when co>u- 
mittecl — Limitation — Revision against ac- 
quittal — Interference when justified . 

A pleader practised m a Court in the year 
1917 — 18 without taring a license : 

Held that he was guffty of an offence under 
S :78 oi the Calcutta Mun. Act on the last 
da'c 01 1917-18, that is on the 51st March 1918 
and a compla nt lodged w.thm three months oi 
that date was not barred under S. 631 ( 1 ). 

Tcv Richardson, J. The offence under S. 17 8 
of the Act hes in the person exercising a pro- 
fess. on alter the 1st ot July m any year without 
havmg the -prescribed l'cense If the profession 
’S so exerc'sed on subsequent days there may 
be a doubt whether a separate -offence is com- 
mitted on each day or whether it is all one con- 
tinuing offence. 

If the profession is exercised on one day 
only the profession must be commenced within 
the foil owing three months. If it is exercised 
on a number of days whether the offence is a 
continuing one or not the prosecution must be 
commenced within three months of the last of 
such days 

Per Skamsnl Huda t J. — .For the purpose of 
carrying on a pleader's profession it is not 
necessary that he should every day conduct a 
case or attend or address the Court. For in- 
stance the fact of keeping an office for the pur- 
pose of receiving h:s clients, giving them advice, 
or be ; ng generally open to engagement as a 
pleader will all constitute the carrying on of a 
pleader's profession. 

Per Curiam : — As a rule the High Court does 
not interfere with an order of acquittal. Buf 
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CAL. POLICE ACT, S. 13. 

when a case is not a criminal one in the strict 
sense of the term and concerns the interest of 
a pubhc body it interferes (Richardson , and 
Syed Shamsul Huda,JJ ) The Chairm-vn of 
the Howrah Municipality v Barada Pra- 
sanna Pain 24 C W. IN: 415 : 31 CL. 
J. 127 : 55 I. C. 731 : 21 Cr. L. J. 363. 

• 

CALCUTTA POLICE ACT, (IV *of 
1366) S. 13— Detention oi suspended pohce 
officer in custody — -Legality — Police circular 
Order No. 1156 — Legality See (1919) Dig. 

Col 112. Pramatha Nath Barat v. Lahiri 
54 I C 63 : 21 Cr. L J. 15 

CANTONMENT ACT (XIII of 

1889), S. 32— S cope of— Oral gift of pro- 
perty in Cantonment — Validity of. 

The Effect of S 32 of the cantonment Act is 
that a gift of property situate in a Canton- 
ment must be made in the manner provided 
by S. 120 of the T P. Act. 

An oral gift by a Muhammadan of such 
property is theretore not valid (Abdul Raoof t 
J ) Muhammvd Beg v. Amar Nath. 

54 I C 829- 

CANTOME^TCODE, Ss 92 and 

107 — Scops of — Liability of occupier — Magis- 
trate ordering prosecution if can try the case 
himself — Cr. P. Code, Ss. 191 and 556 

A offence aga ; nst S 92 of the Cantonment 
Code may also be committed by the occupier 
or even a trespasser and not merely by the 
owner or lessee 

Where on a report be'ng made by a canton- 
ment official the Cantonment Magistrate 
directed a prosecution and then proceeded to 
try the case himself and convicted the accused 

Held, that the Magistrate should have in- 
formed the accused that he was entitled to have 
the case tried by another Mag’strate and 
should not have tried the case himself. 
(Wilberforcc , J) Anandi Prasad v. Em- 
peror. 55 I. C. 1002 ' 21 Cr. L J. 394- 

CANTO WE NT LA1ND —Permanent 
tenancy — Evidence of — Building on land — 
Permanent Structures — Estoppel. 

It in Cantonment area delendan-’s allege they 
have acquired a permanent tenancy, the burden 
of proving such tenancy lies upon them. The 
facts that they and their predecessors held the 
lands without a lease lor a very long time, that 
the rent was never altered, that succession to 
the lands by transfer and inheritance has been 
estabhshed, and that buildings have been 
erected on- the lands do not by themselves 
establish a permanent tenancy. Nor do such 
circumstances rame any presumption of owner- 
ship in favour of the defendants or their 
predecessors-in-title. The fact that permanent 
structures are constructed on such lands to the 
knowledge of the plaintiff would not estop him 
from denying the permanent character ot tne 
tenancy of the defendants. (Sultan Ahmed, J ) 
On kar Mal Marwary v. Secretary of 
State f3r indll 56 I. C. 813. 


CATTTLE TRESPASS ACT, S. 24. 

CARRIER-C ommon carriers — liability 
for injuries to goods — Through booking of 
goods by one company and injury while the 
goods were in the custody of another com- 
pany — Carriers Act Ss. 5, 8 and 9 — Negli- 
gence-Onus of proof — Nonfeasance and mis- 
feasance See (1919) Dig . Col 114. DekhaRI 
Tea, Co Ltd. v . Assam Bengal Railway 
Co., Ltd. 47 CaL 6. 

Railway — Consignment of goods— 

Shortage — No duty to reweigh and certify. 

A Radway Company is not bound by law 
either to re-we ; gh goods or certify shortage at the 
time of delivery to the consignee The refusal 
of a Radway Company to re-weigh goods be- 
fore delivery does not justify a consignee in 
retusmg to take delivery of goods. ( Das and 
Adami, JJ .) Supaj Mal Marwari v. The 
Agent Bengal Nagpur Ry. Company. 

58 I- C- 200. 

Railway — Joss of goods — Liability — 

goods If: uncleared for unreasonable time — 
Effect of. 

A cons r gnee of goods cannot make the 
carriers responsible for any loss if he for his 
own convenience or by his own laches allows 
them to remain with them for an unreasonable 
time after the goods have arrived at their desti- 
nation and the carriers are ready to deliver 
them. 

A different habdity as warehousers would 
arise if the evidence established such an 
agreement. The charging of demurrage does 
not necessarily give rise to such an implication, 
(Piggot and Walsh, JJ ) B. N. W. Railway 
v. Mool Chand. ISA. L. J. 764: 

58- I. C 1000. 
CASTE — Right to own and enjoy property, 
though a fluctuating body. See C. P. Code. 
O. 1, R. 8. 24 C. W. 3ST. 206. 

CASTE DISABILITIES RE- 
MOVAL ACT (XXI of 1850)- 
Muhammadan Law— Non -Muslim — Right to 
succeed — Pro- emption. 

The Caste Dj sab di ties Removal Act has 
abrogated the rule of Muhammadan Law by 
which a non Muslim is excluded from succes- 
sion to a Muslim 11 A. 100 foil. 

The sons of a Christian convert to Islam 
sold six villages to their first cousin once re- 
moved. Plamtifis, occupancy tenants in one 
of the villages, sued for possession by pre- 
emption of that village. 

Held, that the fact of the vendees being 
Christians did not deprive them of their right 
of succession to the vendors ; and that, there- 
fore, the plahitifPs right of pre-emption was in- 
ferior to-- that of the vendees and their suit was 
liable to be dismissed. ( Shadi Lai and Mar- 
tlneau, JJ.) Rupa v. S.VRDAR MiRZA. 

1 Lah. 376 s 2 LaR. L. J. 523 : 

55 I- C, 420. 
CATTLE TRESPASS ACT (1 of 
1871) S- 24 — No evidence for the prosecution 
— Effect of— Compromise. 1 
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CATTLE TRESPASS AC,T, S- 24. 

An offence under S 24 of the Cattle Trespass 
Act is not compoundable. Bin a case under 
that section be'ng a summons case the effect 
of not giving evidence by the prosecution 
would be an acquittal of the accused Where 
therefore a Magistrate allowed a case under the 
Cattle Trespass Act to be compounded and ac- 
quitted the accused held that although the pro- 
cedure was not qu ; te irregular yet the Mag : s- 
trate was substantially right. (Piggot,J ) Em- 
peror v. Julua. 42 A- 202 : 

18 A. L. J- 96: 55 I C 465 : 

21Cr.Ii. J. 305- 

S- 24 —Offence under —Proof of 

damages necessary. 

There can be no conviction under S. 24 of the 
Cattle Trespass Act, unless it js proved and 
found that the cattle was liable to be seized 
within the meaning of S 10. and that damage 
was caused (Das, J ) Dassi Goala v Sardar 
Mahton. 1 P- Ij T 176. 

57 I. C 464 : 21 Cr. L J 640- 

CAUSE OF ACTION— Bailment or 
pledge — Unlawiul withholdmg of goods — ■ 
Refusal to deliver — Action on contract or test. 
See (1919) Dig. Col. 116. Kalyan Mal v. 
Kishen Chand. 55 I C 45. 

C P LAND REVENUE ACT (XVIII 
of 1881) S 65 (4) (&)—TJickadari tenure— 
Transferability of — Legality of award 
directing sale of thekadari tenure 

The transfer of interest in a thekadari tenure 
is prohibited under S. 65 A sab-S. 4 (a), of the 
C P. Land Revenue Act and an arbitration 
award directing a sale of such an interest is 
illegal and unenforceable and no decree can be 
passed on such an award. { Prideaux , A J C.) 
Tikaram v. Tejram. 54 I C- 274 

Ss 136 P H and 22— Partition 

— Title of applicant admitted — Duty of court 
— Rights of the parties decision as to — Appeal 

If the title of an applicant for partition is 
admitted the Court is bound to partition the 
land unless an objection has been made by a 
co- sharer in possession under S. 136 F of 
the C. P. Land Rev. Act and the objection has 
been upheld by the Court. 

If no such objection has been made and 
tlie Court declines to partition the land the 
decision is R to the H’gh Court 1 P 

L. j. 290 Such a decision virtually decides 
“the right of the parties” within S. 136 PI 
inasmuch as it decides whether the land 
should be held jointly or separately. (Jwala 
Prasad and Adan:i, JJ.) Ananda Chandra 
Pat i v. Sadanand Pati. 

5 P. L. J. 140 : 55 I. C. 43S. 

* (II of 1917) — N otAref respective — 

Settlement record- — Entry in- — • Effect of. 

A Statute like the Central Prov. Land Rev. 
Act II of 1917 which prejudicially affects vested 
rights in existence and claimed before its 
enactment cannot be applied retrospectively. 


C. P. TENANCY ACT, 45. 

The bare entry in a settlement record of 
a person as malia makbuza mnafider is not 
sufficient to justify a Civil Court in holding 
that his heir is entitled to enjoy a like 
privilege (Drake Brockman, J. C ) NATdU- 
RAM V JAGANNATH 

16 N. L R 106 : 55 I C. 426. 

Ss. 188 and 192— Co-sharer— Non 

Resident — ■ Lambardar — Servants, wages. 

Were a lambardar, who does not reside in 
the village, appoints a private servant to do his 
work for him, he cannot charge his co-sharer 
with the wages of this servant without a 
previous agreement with the co-sharers, 
(Batten, A. J. Cj R^ghubardaYal v. 
Madhorao. 58 I C- 958. 

C P TENANCY ACT, (XI of 1898) 

S. 41 (7) — Occupancy tenant — Alienation 

of part of holding — Right of landlord to 
re-enter. 

An alienation by an absolute occupancy ten- 
ant of a part ol his holding without the con- 
sent of the landlord does not entitle the Malgu- 
zar to sue for ejectment of the transferee as a 
trespasser and to re-enter on the ground that 
the transfer is vo ; d as agamst him under S. 41 
(1) of the C P. Tenancy Act. ( Halifax , AJ.C.) 
JODHRAJ V. DaUIAT 

58 1 c. 112. 

S 42 — Mortgage — Decree — Execu- 
tion — -Pow^r of executing Court. 

A mortgage decree for sale should expressly 
direct the sale and not leave this to be inferred 
by implication. The decree, however, need not 
ior the purpose of S 42 of the C. P. Tenancy 
Act of 1883 be self-contained, Although it is 
des : rable that the decree should be self- 
contamed, what the Court executing it has to 
look at is its substance and not merely its form 
and it is at liberty to look at anything which is 
outs’de the decree For example, the fact that 
the mortgage deed has not been copied in the 
form of a schedule to the decree, would not 
preclude the Court from looking at the terms 
of the deed. (Prideaux and Mittra, A. J. C.) 
Ballabadas t\ Gulabsingh 

57 I. G 177. 

S- 45 — Sale of exproprietory rights 

■ — Rights in sir lands. 

An ex-proprietor whose rights in a village are 
sold in execution of a decree has only the 
status of an occupancy tenant of the sir lands, 
unless the decree expressly directs the sale of 
his rigts therein. (Findlay and Mittra , A.J.CJ 
Gan a pat Rao «/. Kuar Daulatsha. 

55 I. G 573. 

S. 45 — Sir land — Transfer by 

cultivating tenant — Sanction . 

When the Financial Commissioner grants an 
unconditional sanction for the transfer of 
cultivation rights in sir land and such sanction 
does not restrict the transfer to any particular 
transferee, it is open to the person securing the 
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sanction to use it in favour of any person 
whatsoever. ( Halifax , A.J. C.) Munich Maho- 
med v. Rama ^ 58 I C 23 

S. 45 (1 ) — Sale of share in a village 

' — ■■ Surrender of occupancy rights in Sir, if 
valid . 

Defts, sold to plff. their share in a village re- 
serving to themselves the occupancy rights in 
the Sir land On the same day they executed 
another deed by which they surrendered them 
occupancy right in the Sir land accrued to 
them by virtue ot the sale Plff. took posses- 
sion of the village share under the saledeed and 
of the land under the surrender deed, but derts. 
ejected him on a subsequent date. Plff brought 
the present suit for possession of the land sur- 
rendered : 

Held, that the mere fact of the possess 5 on 
having been delivered to Plff, d’d not suffice 
to separate the transaction of surrender from 
that of -sale and the surrender must be held 
to be void under 8 46 (1) of the C P. Ten. Act 

Plff. was not entitled to a refund of the 
consideration for the surrender as both the 
parties knew that they were contravening the 
provisions ot the C. P. Ten Act and the max m 
in pari delicto, potior, est conditio etc. applied. 

The lest as to whether a surrender in such 
a case is an evas : on of S. 45 (1) of the C. P. 
Ten. Act consists in the fact as to whether 
the transaction is d stincdy separate from that 
of sale of the village share. 

If a covenant to relinquish the Sir lands is 
part of the transaction of the sale or of mort- 
gage then the agreement' to surrender will be 
void and unenforceable no matter what ingeni- 
ous devices .nay be employed to give colour to 
it. If the court is satisfied that there was 
first of all a transfer by way of sale or mort- 
gage and that the transferee having obtained 
the status of an ex-proprietary tenant with full 
knowledge of the fact and of the- rights preserv- 
ed to him by the Statute deliberately bhooses 
as a separate transaction to relinquish his ex- 
proprietary tenancy into the hands of the new 
proprietor of -the mortgagee in possession 
then the law cannot further protect a reckless 
and imprudent man against the consequences 
of his own acts. (Drake Brockman , /. C ) 
Bhure v. Sheog-opal. 54 I. C. 794 

— g. 50 ( 2 ) — Kotwar — Service holding 

— Kotwar in possession after loss of office — 
Settlement . 

J. and N, were two Kotwars in a village each 
holding one of two fields constituting the vil- 
lage service holding. It was decided that one 
Kotwar would suffice and the question of who 
was to be reta : ned was decided by the parties 
drawing lots. It was understood that the 
loser would continue for h : s lifetime in posses- 
sion of the field he was cultivating. J lost and 
was thus deprived of the office of Kotwar, 
but. he continued in possession of the field 
In the new settlement some years later the 
village service holding was rcgorded in the 
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sole name of N's son D, who consequently 
ejected, J. 

Held, that S 56 (2) of the C P. Tenancy Act 
did not apply; that as the sub-tenancy created 
in favour of J, was part of the arrangement 
whereby N -became the village service tenant, 
it would be inequitable to permit the ejectment 
of J, merely because a new settlement had been 
made or because N had ceased to be Kotwar. 
(Drake Brockman, J .) Jhiblia v. Dawlatva. 

56 I C 749. 

S 81 — Appeal — Maintainability of 

— -Test of 

The criterion for determining whether an 
appeal lies from a decree under S, 81 of the 
C P. Tenancy Act is the nature ol the suits as 
originally framed, and 1 not the form it may 
subsequently assume. 32 B. 356 foil. 

Although a suit for rent due by a tenant of 
malik makbuza fields is not triable by a 
Small Cause Court it is none the less one of a 
nature cognizable by a Court of Small Causes 
and unless the subject-maner involved in the 
suit exceeds Rs. 500 in value there is no second 
a o peal irom a decree m such a suit. ( Findlay , 
A J. C ) Ramkrishna Narain. 

58 I. C. 845- 

95 g,nd 97 — Civil and revenue 

Court — Suit for possession by occupancy 
tenant; if cognizable by Civil Court-Claim 
for mesne profits — Effect of. 

A suit for possession ot land of which plff. 
became occupancy tenant by operation of law 
upon the sale of the proprietary rights in Sir, 
is a suit between landlord and tenant and 
cogn’zable by a Revenue Officer even though 
plff. has not obtained possession of the land as 
tenant and has been recognised as such by the 
deft, landlord. 

In such a suit a claim for mense profits and 
for a house which plff. seeks to recover as an 
agriculturist is ancillary to the main relief asked 
for and does not change the nature of the suit. 

(. Hittra , A J, CJ Poonabai v. Seth Ballabh- 
adas. 54 I- C. 827. 

CHA1PAEAK AGRARIAN ACT. 
(I of 1918] S. 4 ( 3 )— Decision under , 
finality of. $ 

The decision of th? authority prescribed 
under cl (a), sub S. 3. of S. 4 has been declared 
to be final under the Champaran Agrarian Act 
with respect to the matters contained, therein. 
As to any questions other than those referred 
to in S 4, no finality is declared under the 
Act, (Mullick and Jwalct Prasad , JJ.) Dr. 
James Henry George Hill v. Satan Singh. 

(1920) Pat. 4, 

CHAMPERTY — -English Law — Inappli- 
cable to India. See Contract act, S. 23. 

1 Lah. 124. 

CHARGE- See also T. P. Act, S. 100. 

Creation of — Pension — Provision 

for . 
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CHARGE. 

Where in order to secure the payment of a 
pension granted in perpetuity, an agreement 
is entered into whereby certain property is 
charged with such payment, the agreement 
enures for so long as there are any descendants 
or representatives of the original grantee, and 
is not limited to the lives of the parties to the 
agreement. (Lindsay, J. C) Rajy Ram v . 
Sant Baksh. 57 1 C. 618- 

Revenue — Payment of by person 

interested in a portion of the assessed land 
— Right to a charge. 

A compromise decree awarded a certam land 
included m the patta ot the plaintiff to the 
defendant but provided that the defendant 
should pay the assessment annas _ eight to the 
plaintiff the reg-stered holder The assessment 
of the land was enhanced. In a suit ior the 
additional assessment. 

Held , that the assesment was a charge on the 
land, and that the plambff the registered 
holder, of the land in which the defendant was 
interested was in the position ot a co- 
mortgagor and that he was entitled to contri- 
bution from the defendant as regards the 
assessment bv h ; m, 26 Mad 689, foil. (Wallis, 
C. J. and Krishnan , JJ Mahammad Kali 
v, Kunni Kanna Nair 

(1920) M W. tf. 477 : 12 L. W. 180 

CHAUKIDARI CSAERAR LANDS' 

— Resumption — Settlement — Patni grant — 
Zemindar’s power to appoint chowkidari. 

On 20th May 1906 the predecessor in 
interest of the defendants executed a patni 
kabuliat in favour ol the zemindar, by which 
a patni was granted in respect of 17 villages 
for a premium and an annual rent. All the 
lands included in the villages except certain 
specific lands were demised to the putnidar 
but the zemindar was entitled to appoint a 
chaukidar should there be a vacancy m the 
office of chaukidar by reason of his dismissal, 
death or disappearance 

Held that the chaukidar i chakran lands 
which formed part and parcel ot the perma- 
nently settled estate of the zemindar vested in 
the patnidar subject to the rights ot the 
chaukidars : 44 Cal, S4 P. C. 

The clause authorising the zem'ndar to 
appoint a chaukidar\ did not exclude chaukidari 
chakran lands from the patni lease. 

The terms of an unambiguous document 
cannot be controlled by the conduct of the 
parties. (Mookcrjee, O. C.J. and Fletcher, J.) 
Kiransashx Debi v. a nan da Chandra MOk- 
herjee. 32 C Ii. J. 15 : 58 I- C. 841- 

CHIT EUND— Hypothecation by sub- 
scriber of amount payable by Karaswau — Right 
of mortgagee- to sue — Limitation — Starting 
point. Sec Chose In Action 

U L W. 238 


CHOTA HAG. TEH ACT, S. 208 

CHOSE— IH— ACTION— Mortgage of— 
Right to sue for debt — •. Limitation- — Starting 
point. 

A mortgagee from the subscriber to a chit 
fund of the amount that will thereafter 
become payable to such subscriber from the 
Karas wan can mamtam a suit ior the recovery 
of the debt given to him as security and he is 
the only person that can sue for recovering 
that amount. Limitation ior such a suit 
against the Karas wan wdl begin from the date 
when the chit money became payable and not 
from the date ot the mortgage. (Seshagiri 
Aiyar and Moore, JJ .) Arunachalam Chet- 
tiar v. Madaswami. 11 Xj W- 238s 

27M.LT 269 s 56 I. C 146 

CHOTA HAG-PUR TEH. ACT (VI 
of 1908) S. 87 — 'Suit under— 'Second 
appeal — Limitation Act , S. 14 — -Deduction of 
time spent on appeal to Commissioner. 

No second appeal lies to the High Court 
from the decision of a Judicial Commissioner 
passed on appeal against the decis’on of a 
Revenue officer under S. S7 ot the Chota Nag- 
pur Tenancy Act : 39 Cal. 241 foil 

“ Decision ” m the Chota Nagpur Tenancy 
Act does not mean “ decree ” as used in S. 100. 
of the C. P Code 

Where the three months provided for the 
instituting of a suit under S. 87 of the Act 
having expired, the plff sought to exclude, 
under S. 14 ot the Limitation Act, the time 
taken up by a previous application under S. 89 
followed by an appeal to the Commissioner. 

Held , that though the appeal to the Com- 
missioner was incompetent, the Settlement 
Officer had jurisdiction to entertain the appli- 
cation under S. 89 and the period during which 
the application was pending before the officer 
could not be excluded. (Coutts and Adami , 
JJ.) Thakur Jagdeshwar Dayal Singh v. 
Bhagdi Mahton. * (1920) Eat 302* 
1 Pat- L. T. 785 : 58 I. C- 434. 

S _ 177 — ■ Suit for rent — Pica of pay- 
ment to third person — Necessary party. 

If in a suit ior rent the tenant put forward a 
third person as the real landlord, the- plaintiff 
is not bound to bring that third person on the 
record. S. 177 of the Chota Nagpur Tenancy 
Act does not, in such a case constitute a bar to 
the trial ot the suir. 

The essential condition for the applicability 
of S. 177 of the Chota Nagpur Tenancy Act is 
that the right to receive rent must be claimed 
by or on behalf of the'third party, ( i . e.,) by the 
third party himself or by an agent’ of his, 
(Das, J.) Budhan Singh v. Mawar Kaei 
Charan Singh. 57 I C. 28. 

— ■ -Ss. 208 and 209 (a)— Sale 

certificate — Order directing issue of— Appeal- 
ability — Bengal Rent Recovery Act, S. 11. 

No appeal hes to the High Court from an - 
order of a, Deputy Collector directing the issue. 
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CHOTA NAG-. TEX ACT, S. 211. 

of a sale certificate under S 208 of the Chota 
Nagpur Ten Act. read w : th S.-ll of the Beng 
Rent Recovery Act, unless the order is one 
passed after decree and relating to the execu- 
tion thereof. To come w thin this category 
the order must be one made on a question 
arising between the parties to the suit or 
their representatives. 

The provsions of S. 20S that “ the officer 
holding the sale shall give the purchaser the 
sale certificate is mandatory, and the Act 
contains no provision for confi.rma.tion ot sale 
although the phrase “confirmation of sale is 
used in S. 209 (a). That expression must 
refer to the completion of the sale proceedings 
by deposit of the balance of purchase, money 
under S. 11 of the Bengal Rent Recot ery Act. 

The practice of confirming sales held under 
the Chota Nagpur Tenancy Act, is not warrant- 
ed by the Act (Coutts and Sultan Ahmed , JJ ) 
Lax Nilmani Nath Sahi Deo v. ’ Rai 
Bahadur Baldeo Das Birla. 

5 P L J 101 : (1920) Pat 73 : 
1 P. L. T. 146 : 55 I C. 27- 

Ss. 211 and 270— Execution of 

rent decree — Objection by transferee from 
tenant upheld by Deputy Collector — Appeal 
No appeal hes to the Deputy Commissioner 
from a decision of a Deputy Collector under 
S. 211 ot the Chota Nagpur Tenancy Act, 1908. 

If a Deputy Collector, whilst exercising the 
delegated powers of Deputy Comnrss.oner iads 
to exercise a jurisd ; ct : on or usurps a jurisdic- 
tion then the Deputy Cominiss : oner has power 
to order him either to exercise that jursdiefion 
or to reirain from exerc'sing it as the case 
may be. The same rule applies m the case of 
the Commissioner and the Board of Revenue 
deabng with acts performed by the Deputy 
Commissioner. 

Where on an application to the Deputy 
Collector by the landlord for execution of a 
rent decree certain transferees of the tenant 
objected held that the Deputy Commissioner 
has power to revise the decision of the 
Deputy Collector upholding the objection 
of a transferee from a tenant under 
S. 211 to execution of a rent decree The 
decision of the Deputy Collector upholding the 
objection amounted to a finding that the cir- 
cumstances of the case shewed that as there 
had been recognition by the landlord of the 
tenancy of the objectors there was sufficient 
reason for not having it registered within the 
proviso to S. 211. As there was no fadure 
on the part of the Deputy Collector to exercise 
jurisdiction nor any attempt to usurp jurisdic- 
tion, the Deputy Commissioner was right in 
refusing to interfere in re N si on: (Dawson 
Miller, C, J. and Das , J.) Tikait Ganesh 
Narayan Sahi Deo v. Chandu Mistri . 

' 5 P- Ij J 468 : 1 Ii. T- 729 

CIVIL PROCEDURE CODE (XIV 
of 1882)8* 244 (S. 47 New ; Code)— 
Suit maintainability of — Sale of share of a 

D— 8 


j C. P. CODE (1908), S. 2, 

member of a joint Hindu family • — ■ Decree 
holder purchaser — ■ Suit for partition — Com- 
petent. 

Where a decree-holder purchased in execu- 
tion sale the share of the judgment-dcbtoi who 
was a member oi a Joint H : ndu family and 
subsequently brought a suit for partition. 

Held, that S. 24-1 C. P C. which was appli- 
cable did not give the executing Court power 
to effect a partition and that the present suit 
was therefore necessary and competent 29 
Mad, 294; 3i All 82 F B foil ; 30 All 72 not 
foil (Broadway and Abdul Raoof, JJ ) Brij 
Lax v Durga. 1 Lali. 134 : 

1 Lah L J. 10. 

B 257 A — Agreement— ’Satisfaction 

of judgment-debt— Sanction— Order referring 
to compromise. 

An agreement by which the money was to be 
payable by instalments and interest was to be 
paid at the stipulated rate and m default ot two 
instalments the whole of the unpa d balance 
was to be recoverable at once, was entered 
into between the parties in execution proceed- 
ings. The statements of the parties m regard 
to the agreement were taken, and the Court 
then passed an order stating that the parties 
had compromised and the Judgment-debtor 
had paid Rs 100 and directing the release of 
some animals which had been attached 

Held, that the Court had sanctioned the 
agreement, and there was no necessity for it to 
give the sanction in express terms. 

The agreement was bmd'ng on the appellant 
and the respondents are ent'tlod to interest in 
accordance therewith and that it was recover- 
able in the execution proceedings. 

The fact that litigation was go‘ng on was no 
reason for the aopellant stopping the payment 
of instalments (Shad i Lai and Mart i neau , JJj) 
Rabmat Khan v. Shibkam Das 

1 Lah Xi. J 222. 

Ss. 294, 321 — Benamidar for 

decree-holder mortgagee — -Purchase at auction 
— Leave to bid, not obtained by decree-holder 
— Effect of absence of leave. See 

21 Bom. Ij. R 298, 

S- 325 A - — Incompetency whether ' 

extends to lessee from Collector. 

The incomoetency created bv S. 325 of 
the C’vil Procedure Code 1882, does not extend 
to the lessee from the Collector. An al'ena- 
tion by such lessee would be binding upon 
him for the term of the lease even though the 
lease may contain conditions m along the 
transfer vo : dable at the instance of the lessor 
14 N. L. R. 181 ref. (Miftra and Prideanx t 
JJ ) Motiram v. Ram Gopal. 16 TI Ij R 64. 

C. P. CODE (V of 1908) Ss. 2 (2) and 

96, 100 — Decree — Appeal— Dismissal of 
suit for deficient Court fee. 

If a suit is dismissed for deficient Court- 
fees, an appeal Fes from the decision ot ibe 
Court below. A second appeal also lies on a 
question of law such as the interpretation , of 
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C. P. CODE (1908), S 2. 

the Court-Fees Act. (Ashworth, J ) MusstM- 

mat Gum am v. Banwari 22 O- C 289 s 

54 1. C 733- 

Ss 2 (2) and 47 --Decree — Decision 

on question as to valuation to be inserted in 
sale prod an ation. 

A dec’ s’ on under S. 47 C. P C is not a 
decree w then S 2 (2) unless it in some way 
determines the rights of the parties with 
regard to all or any of the matters m contro- 
versy. 

A dec : s ; on on a question of the valuation to 
be inserted m a sale proclamation is merely 
an mterlocutc ry order and although the court 
acts jud : cially m coming to its conclus on 
that does not in itself make the dec s on a 
decree, and therefore, it -s not aopealable. 30 
Cal 617; 37 Mad, 2:9; IS Cal 469 appr 
(Dawson Miller, C, J. and Coutts , J ,) 
FaURE”L'RAXATH Mithra %'. MKITUA'JAY 

Banakji 5 P L J- 270 

(1920) Pat. 227 : IP L. T. 645 

Ss 2 (2) and IQQ-Dccrcc — Dismis- 
sal of suit on appeal on the ground that Court 
below had no jurisdiction — Decision if appeal- 
able— Jurisdiction — Objection to — Duty of 
Court to adjudicate upon — Res jud cata. 

The deceston of a D’ strict Court on appeal 
holding that the Revenue Court had no jurisdic- 
tion do decide the validity of the resumption 
claimed by the plamlff in a suit for rent is a 
decree' w*thm S 2 (2), 

S 100 C. P. Code g’ves a right of second 
Appeal to the H gh Court agamst such a decree 
passed on appeal 41 Mad, :36 d st’ngdVmd 
Where on allegations oi the plamtiff the 
sun was cogn : sable only by the Revenue Court 
in which it was filed, that Court is bound to 
dec de any question necessary for the d ; sposal 
of the case whether ds decision on the pomi 
would finally determine the question between 
the parties so as to make .1 res- judicata or not 
41 Mad. 4:6 and 41 Mad 121 followed (Spencer 
and Krishuan, JJ ,) Venkatapathi Kay; fir 
VABU V. G A PD AM CHOYVDENNa. 

11 Ii. W 3 : 54 1 C. 749. 

B. 2 (2) and O- 9, R. 8. — Decree- 

Meaning of — Decree on admission 

The word 11 decree ” in O. 9, R 8 C, P. C 
is governed by the definition g ; ven in S. 2 (2). 
A decree passed on the admission oi the delt. 
Is appealable by the person aggreved thereby. 
(Findlay, A. j. C) Ram Krishna v, Rap atm 

56 I C 845 

S- 2 (21— Decree — Order of abate- 
ment — Dismissal of application to bring legal 
representative on record 

The C. P, Code makes no provis : on lor an 
appeal from an order d'sm'ssmg an ap pi cation 
by a legal representative of a deceased’ plff ;o 
be brought on the record, nor can such an 
order be regarded as a decree 

An order direct 1 ng the abatement of a suit in 
consequence of there be'ng no legal represen- 


C. P. CO DM (1908), S. 2- 

tab', e of the deceased plff. having a nr- heel with- 
it die tmie presorted by law to be brought 
upon the record, 's a decree and as such is 
Anneal able by a person who is a party to it. 
(Broadway and Dundas, JJ ) Ram SarUP v. 
Moti Ram. 

1 PaR. 493 s 57 L C 137- 
-Ss. 2 (2) — • Decree — Order refusing 


to implead a person as legal npresentative- 
Abatcmeni — A ppeah 

Where an appl cat’ on to bring on record as 
the legal representalit e of a deceased plamtifil, 
is refused, the order -s a decree, as ; t negatives 
the right of the appl cant to the rel e: which 
the orig nal plamtiff had sought in the suit and 
■san adjud’eat’on of the apclcanCs damns The 
order s therefore appealable 
42 Mad 219 appl ed; 39 Mad 4S1 d : st 
( Oldfield and St shag iri Jp r, JJ J Ayya 
Mu DALI VELAN V VEEKARAJU 

43 Mad. SI 2 s 39 M. L J. 218 : 
12 L W- 188 s 1920. M W. FT. 467: 

58 I C 498. 

5 Ss 2 (2) and 47— Decree— Order 

under S, 47 when a decree and open to ap- 
peal — Order refusing decree -holder leave to 
execute decree against a property 

It is not every order made m execut on pio- 
ceed : ngs which is a decree. 

An order granting or refusing a process for 
the no ■ nat’on of w f nesses or an order 
merely deiermm'ng a po’nt oi law ansmg m- 
cidentally cr othenvse m ihe course oi exe- 
cution -*rr rz and not reiusmg or 

granting . v ^ la decree and is therefore 
not appealable. 

An order finally negativ'ng the rights of the 
decree holder to proceed agamst the land ot 
j the Judgment-debtor comes wthm and is 
: appealable. [Shadi Lai and Broadway , JJ) 
j D attar Kaur v. Ram Rattan 
J 56 1 C 173. 

1 — — Ss. 2 (2). 96 and 115— Order dis- 
allowing interrogatories — Not a dccyce—^No 
appeal Revision. 

An order d sallowing mterrogatories is not a 
decree and *s not open to appeal . Nor is such 
: order open to revis’on, as the party adversely 
j affected thereby has a remedy by way oi appeal 
i from the final dec s’ on of the Court ' ( Kincaid , 
1/ G and Raymond, A, J . C J Firm of Yusi- 
I FALLY AuiBHOY V FIRM OF HAJI MaBOMED 
1 Haji Abdullah. 14 S L. R 28: 

58 1.C.721: 

i — ; — ■ — S* 2 (2) and 0 21> R. 66— Order 

I raiding judgment debtor’s objection to 
! statement of value tn sale proclamation . 

, An order rejecting a Judgment-debtor's pet i- 
j t’on in objection to the valuation given by the 
l decree- holders for the purpose 1 of sale procla- 
, mad on m merely an interlocutory order and 
j not a decree within S.-2 C. P. C. and is there- 
‘ fore not appealable, 
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c. p. COPS (1908), S. 2. 

The words " the decree shall be deemed to 
include the de.errn nation ol any q ues 'don 
w* thinS. 47 C P C” in S. 2 (2) of the Code 
rrus" be lim : ted by the words w’.vch immedi- 
a f ely precede and unless thededs’on appealed 
irom is one which m some way determmes 
the rghts of the pare es w ih regard to all or 
any of the matters in comrove-sy *n the suit, 
it cannot be included under the de'in t'on ot 
decree 30 Cal. 6 L7 ; 27 Mad, 25) | 16 C W N. 
124 ; IS Cal 460- Ref (Dawson Miller and 
Coutts JJ) Sure dr a Nat a mitra v. 
Mirtu joy Baneejee 

5P. L. J. 270 s 1P.LT 645 
(1920) Pat. 227 

3 2 (2) Rent application under S 

73 whether a suit — Appeal , against order of 
rejection — Revision — Other remedy open 
Practice of Patna High Court 

An order under S. 73 C P Code m not an 
order under S. 47 and bemg consequently not 
a decree w'tlvn the mean ng ol S. 2 (2) *s not 
appealable 

(1914) 43 Cal 1 followed 

(1908) 36 Cal 130 referred to. 

Under S. 73 (2) a remedy by suit is aver' table 
and it is the settled practice or the , Patna 
H'gh Ciurt that it w 11 not interfere in rev*- 
smn where there is another remedy ava’lable 
except under very exceptional c ; rc a instances 
( Coutts and AdamiJJ JMubsuvut IT in mo ozi 
Begum v. mussamat afesha 5 P L.T. 415 : 

1 P.LT. 298 ; 57 I C. 421 

3s 2 (17) and 80 -Manager of 

Court of Wards — Not a public Servant — 
Notice of suit against, if esssential 

The manager of a Court of Wards is not a 
pubhc servant w.thm the meaning ot S 2 
clause (17) ot the C. P Code and is therefore 
not entitled to a notice under S 80 of the Code 
(Wahnsley, J ) Nanda Lae Bose v. Ashutosh 
Ghose. 55 I C 515 

Ss 2 (17) and. 80 —Public officer — 

Receiver appointed under the Prov. Ins Act — 
Notice of suit 

A receiver aopointed under the Prov. Ins Act 
is a pubhc officer wth-n the meanmg ol S, 2 
(17) of the C. P. Code of 1903. and he is 
entitled to have notice of suit under S. 80 of 
the Code. ( Macleod , C J and Heaton, J J 
Amna Laticia v. Govynd 

22 Bom L E 987' 58 I C 411. 

S 6 — Execution of decree — Mesne 

profits in excess of Court's pecuniary jurisdic- 
tion — • Decree sent for execution to another 
Court — Jurisdiction. 

In a su’t for ,possess : on and mesne profits 
the Muns' ff made a decree for a sum beyond h s 
pecuniary jurisdiction. The decree was sent 
for execution to another Court of equal pecuir- 
ary yirsdmtion 

Held, that irrespective of the question as to 
whether the MunsiPs Court wh ; ch made the 
decree w;\s competent to do so, the equal 'ty 


| C P. CODE ( 1908 ), s. 10. 

in pecuniary jurisdiction of the two Courts 
was not sufficient to override the general 
rule that Courts ot limited pecuniary jursd’c- 
tion may not entertam execution proceed'ngs 
m suit in excess of the linrt, and the latter 
Court had no jur'sd'etion to execute the 
decree. (Teunon and Bcachcroft, JJ) Rama 
N ith Banerjee v. Ryj Narain Chandra. 

57 I C 722. 

Ss. 7 (6), 94, O 38, R 5 and 

O 50 — -Small -Cause Court — Power to order 
attachment of moveables before Judgment. See 
(1919) Dig . Col. 132 Kumud Benari Lae v. 
Hari Charan Sardar. 31 C L J. 179. 

— S 9— H’ndu priest — -Hereditary office 

— Interierence— Injunction. See Hindu Law 

Hereditary Office 

22 Bom L R 1202- 

S- 9— Jurisd etion of Civil Court- 

Suit concern'ng mere honor or dignity. See 
(1919) Dig Col 133 Gurkha Association 
Simla v. Mahomed Umvr.-1 Lah, LJ. 161. 

i. — 9— Rel gious Office — Vatandar 

barber — Right to officWe on ceremon ; al occa- 
! s ons— Su ; t for iees — Ma'ntamabd’ty in civil 
court. See Religious Office. 

22 Bom Ii R 410 

S 9 — Suit of a civil nature — Right 

to worship in a temple — Right to carry pro- 
cessions through public streets accompanied 
with music — Public streets 

A suit to establ s.h the right to worship in a 
temple and to carry processions accompanied 
with mus'c through public streets is a suit of a 
Civil nature w thin the meanmg ot S. 9 of the 
Civil Procedure Code, 1903. 

Per Shah , J. : — “ The right to conduct reli- 
gious processions in public streets is a right 
inherent in every person provided he does not 
thereby invade the rights of property enjoyed 
by others or cause a public nuis >nce or inter- 
fere w th the ordinary use of the streets by the 
public and subject to such directions or pro- 
hibitions as may be issued by the Magistrate 
to prevent obstructions to the throughtare or 
breaches of the public peace. Further the 
right to carry on the worship of any deity in 
any manner that a person pleases subject to 
shnilar conditions ‘s also a right inherent in 
every person.” ( Shah and Hayward , JJ.) 
Waman Balvant Kashikar v. Babu Harshet 
Shete 44 Bom- 4X0 ; 

22 Bom. Ij R 307 : 56 I. C 419. 

IQ — Applicability of — Same plea 

— Deft sued as heir in former suit— Subse- 
quent suit by former defendant as creditor — 
Stay of suit . 

"J., and H sued the widow of a deceased person 
for possess' on of a certam share in the estate 
as having been gifted to them by the mother 
of the deceased The widow resisted the suit 
on the ground that the deed of gift was invalid 
but the plea was dec'ded agamst her and the 
suit was decreed. During die pendency of, an 
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c. V. CODS (1908), S. 10. t 

appeal aga'nst the decree the w : dow brought a 
suit for recovery of a part of the dower from 
the estate of the deceased in the hands of 2 and 
H and another* aga'n ra : s ; ng the plea that the 
deed ot gift in the r favour was invalid. The 
court below ordered the proceedings to be 
stayed pending the decision of the High Court 
in the previous suit. Held, that S. 10 ot the 
Code of Civil Procedure applied and the pro- 
ceedings were rightly stayed. 

Per Piggott , J : — In so far as the widow con- 
tested the deed of gift on any such grounds as 
undue influence or incapacity on the part o. 
the executant or the like the decision arrived 
at in that litigation would be binding upon 
her in a subsequent litigation even though she 
might come forward in that subsequent suit 
with a different claim also based upon her 
marriage 

Per Walsh, J : — (obiter) — When a w’dow 
damns to set aside a deed of gift so far as n 
affects her name as he'r of the deceased and 
when she cl urns to estabhsh her right to the 
dower debt, she is making both claims under 
the same title within the meamng of S 10 
of the Code of Civil Procedure. {Piggott 
and Walsh, JJ.) Wahid-UN-nisa Bibi v 2 amin 
Ali Sham. 42 All. 290 . 

IS A- L J. 145 : 55 I. C. 89 

S 10— of suit— ’Court having 

Jurisdiction to grant relief claimed. 

To justify the stay of a suit under S. 10 C. 
P. C. it : s not necessary that' the relief sought 
in the two suits should be identical. If the 
matter in issue in the two suits is the same, 
the latter suit must be stayed without regard 
to the relief sought. 

;l The words “ jurisdiction to grant the relief 
cla’med 99 do not mean territorial jurisdiction 
and the later suit must be stayed if the matter 
in issue is the same as in the first suit although 
the Court in which the first suit was instituted 
has no territorial jurisdiction over the subject 
matter of the later suit. (Twomey, C J. and 
Robinson, J.) M. Bogla v. M. Khemka. 

12 Bur. L. T s 203 : 55 I C- 254 

Ss 10, 11 and 13— -Sfoj? of suit— 

Court having jurisdiction — Relief claimed. 

The words “ court having jur sd'etion to 
grant the relief claimed 99 in S. 10 C. P. C. 
havft a wider application than the words, 
14 Court competent to try the subsequent suit” 
in P. 11 and “court of competent jurisdiction 99 
in S. 13. The words “ court competent to try 
the subsequent suit” in S. 11 and “court ot 
competent jurisd : ction 99 in S. 13 apply only to 
courts having both pecuniary and territorial 
jurisdiction. 

The rule as to stay of suit though based on 
principles similar to those underlying the 
doctrine of res judiaata is not part of the rule 
of res judicata. (Twomey, C.J, and Robinson , 
J J Khemka v. Bogla. 13 Bur. h. T- 19: 

57 I, C. 904 ■ 


C. P. COBB (1908), S, 11. 

S 11 — Co-defendants — Decision 

when res judicata 

A judgment can operate as res judicata 
between co-defendants where their interests 
are conflicting (Kanhaiya Lai, A. J C) Kha- 
nam v. Husnara Begam 57 I C 594- 
-S 11 — Co- defendants — Issue bet- 
ween — Decision on, when res judicata. 

In a previous suit the parties to a subsequent 
suit were on the record as co-deiendants and 
there "was a necessary issue between them 
which was decided Held that thedec’s : on was 
a bar to a second suit or defence ra : s ; ng the 
same issue between them m the pos’tion ot 
plamtifl and defendant ( Piggott and Walsh, 
JJ ) Mannu v. Mt. Patia. 

55 I C 932. 

S- 11— Competency of court — 

Subsequent increase in value of property — 
Effect of. 

The competency of the Court to try the sub- 
sequent sud has to be judged with reference to 
the time when the first suit was brought, that 
is, as if the second suit had been instituted at 
the time when the first suit was filed. Thus 
where the suiL was within the jurisdiction of a 
Muns-f and the subsequent suit by reason of 
increase in the value oi the property was be- 
yond his jurisdiction and withm the jurisdic- 
tion of a Subordinate Judge such subsequent 
suit would ne.ertheless be barred, inasmuch 
as if the subsequent, suit had been brought, 
at the time when the first suit was brought the 
Munsuf would have been competent to try it. 
9 C. 439,11 C. 301 (P. C) dist. {Kanhaiya 
Lai , J. C ) Gopal v. Ram Harare. 

22 O. C. 331 s 54 1. C 335. 

S- 11 — Competent court — Compe- 
tency of court trying' former suit — Joinder of 
causes of action to evade rule. 

Under the rule ot res judicata in determin- 
ing whether the Court which tried the previous 
suit had power to try the subsequent suit, we 
must look to the suit as it could have been 
framed but for the option given in the C. P. C. 
in the way oi joinder of causes of action. A 
plff cannot therefore evade the rule by joining 
several causes ot action agamst the deits m 
the subsequent suit and instituting it in a Court 
ot superior jurisdiction. (. Mittra , A. J. C.) 
Sukhdeo v . Bhulai. 

16 2L L. B. 91. 

S. 11 — Competent court — Decision 

of revenue court — Not res judicata in a suit in 
civil court on matter within the cognizance 
of the latter court. See Mad. Estates Land 
Act, S. 189. (1920) M. W. J3f. 639. 

S3. 11 - — • Competent court— Different 

courts — Decision of lower court not res- 
judicata. 

The decis’on on a question in the Court of a 
1 Munsif does not operate as res judicata cn the 
same question in a subsequent suit betweep 
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C. P. CODE (1903), S. 11. 

the same parties brought in the Court of a 
Subordinate Judge. ( Chatter jea and Panton , 
JJ) Promotha Bhusan Deb Roy Bahadur 
v. Narendra Bhusan Roy. 56 I. C. 932. 

S. 11 — Competent court — Res- judi- 
cata — Test of — Jurisdiction. 

In determining whether a decree operates as 
res judicata in a subsequent suit, the test is 
whether the court which tried the former sir! 
had jurisdiction to entertam the subsequent 
suit ; if it had not the decision in the previous 
suit does not operate as res-judicata to bar the 
subsequent suit ( Piggot and Walsh , JJ ) 
Mata Prasad Shukul v. Devi Shuklun 

58 I. C. 576. 

S. 11 — Competent court — Settle- 
ment Court — Decision of — Res- judicata. 

Where Settlement Courts have fully gone into 
rival claims and dealt with and decided all 
points ra ; sed, rt is not open in subsequent 
proceedings to one party to deny the status of 
of another party as found by such Settlement 
Courts, or to assert more than was awarded by 
such Settlement Courts. (Mr Ameer Ali.) 
Rani Indar Kuar v. Thakur Baldeo Bucsh 
Singh. 39 M- L. J. 115 : 

2S M. L. T. 334 : 57 I C 397 (P. C.) 

3. 11 — Directly and substantially in 

issue — Obiter not res-judicata. 

An issue which is not vital to the decision 
of a suit and the finding on which is by no 
means clear does not operate as res judicata in 
a subsequent suit. (Hoskins, S. M. Harrison, J ) 
Har Go bind v. Jwala Prasad. 

55 I. C. 938. 

S. 11 — Directly and substantially 

in issue — Plea of res judicata to be decided 
with reference to pleadings and judgment. 

The question of res judicata is to be decided 
with reference to the pleadings the issues and 
the judgment 16 C. 173, 19 C. 159 ; 38 C, 116 
Ref. 

In the previous litigation, the plaintiff sued 
to eject defendant on the allegation that he 
himself was a raiyat and the defendant herself j 
was an under raiyat. The claim for ejectment | 
failed, because the court found it esrabh'shed 
that the defendant had a “ protected interest 99 
within the meaning of S. 160 of the 
Bengal Tenancy Act. 

Held , that the decision of the question of 
status involved in the subsequent suit to res- 
train the defendant from cutting trees on her 
holding was not barred by res-judicata , as it 
was not directly and substantially in issue in 
the previous suit. (Mookerjee, and Flet- 
cher \ JJ J Indubala Debi v. Atul 
Chandra Ghosh. 

31 C. L. J. 507 : 57 I. C. 344- 

— — S. 11 "" Directly and substantially in 

issue— -Prior suit in ejectment —Finding that 
defts. were sub- mortgagees in possession— 


C P CODS (1908), S. 11- 

Dismissal of prior suit — Subsequent suit for 
redemption— Res judicata. 

The plff. brought a previous suit agamst the 
same defts. in ejectment on the ground that 
they were trespassers but they contended that 
they were usufructuary mortgagees from a 
third person who and not the plffs. were the 
owners of the land. The Court found agamst 
both the trespass alleged by the plff and the 
title of the third person set up by the defts. 
and held that the defts were sub-mortgagees 
with possess’ on from a usufructuary mortgagee 
of the plfFs predecessor m title, that the plff. 
was not entitled to eject the debs w'thout 
redeeming the usufructuary mortgage created 
by his predecessor and his suit was dismissed. 
Both sides appealed but the appeal was dis- 
missed There was no second appeal 
to the I-I’gh Court. In a subsequent suit for 
redemotion by the same plff. the same defts. 
claimed to have the question of title gone into 
agam on the grounds (1) that the decree in the 
pr'or suit having been in their favour any 
adverse finding in that suit could not operate 
agamst them as res-judicata and (2) that they 
need not and could not have appealed agamst 
such a finding. 

Held, (1) that the question of title was 
directly and substantially in issue in the prior 

SU't, 

(2) that in order to constitute res judicata 
the finding in the prior suit need form the 
basis of the decree in that suit, and 

(3) that the finding in the previous suit on 
the question of title therefore operated as res- 
judicata in the present suit 10 Mad. 102 and 
9 L. W. 180 foil., 11 Cal. 301, 18 Cal. 647 and 
40 Bom. '£>62 ref. 37 Mad. 25, 2 L. W. 101 , 
9 L. W, 84, 36 Cal. 193 and 12 Beng. L. R 304 
dist. 

Per Sdasiva Aiyar, J.— Where a deft, files 
an appeal against a finding notwithstanding 
the suit itself has been dismissed, 'that finding 
on appeal would be res judicata in a second 
suit between him and the plff. (Sadasiva Aiyar 
and Spencer *, J J) Muthu Pielai v. Veda 
V yasa Chariar. 12 Ij, W. 277. 

S. 11 and O. 9, R 9— Heard 

and decided — ■ Dismissal for default — Suit for 
possession — Subsequent suit for abatement of 
rent. 

Where a suit by a tenant against his land- 
lord for recovery of possession of certain pro- 
perty comprised in the plaintiff's dar-mouraski 
tenure is dismissed for default it does not 
preclude him, in a subsequent suit for rent 
brought by the landlord from clai ming abate- - 
ment of rent owing to dispossession by the 
landlord. (Chatter jee and Panton, JJ) Pro- 
motho Bhusan Deb Roy v. Narendra 
Bhusan Roy. 59 I C 932. 

'11 — Heard and decided — 

Mortgage — Successive suits when maintain- 
able. ' ' 
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The plaintiff sued for possession of the land 
mortgaged to the husband of one N on the 
17th July 18S8, that N had subsequently sold 
her rights to one K who m turn sold them to 
the plaintiffs Held , that N having once obtain- 
ed a decree for possession on the bas ; s of the 
mortgage no further suit could be mamtamed 
unless it could be show that possess on had 
been token under the decree and the judgment 
creditor had been subsequently dispossessed 
(Leslie Jones and Dundas,JJ) HaR Ch and 
Singh v. Narlin Singh. 

2 In In J. 678. 

*S- 11 — Heard and decided — Rent 

suit — Ex parte decree— How far a bar to sub- 
sequent suit tor rent. See B. T. Act, Ss 105 
AND 109. 57 1. C. 48. 

H — Heard and finally decided— 

Decision , the subject of the appeal — No bar 

When an appeal ; s hied and admitted the 
matters decided by the lower court cease to be | 
res judicata and if the appeal is disposed of an 
some other ground, the finding of the lower 
court will not stand concerning matters not 
referred to by the appellate court ( Sadasiva 

Iyer and Burn, JJ.) enganat Raja Vasu- 
Deva Ravi Vaema v. Rama Kutty Menon. 

27 M. In T. 54: 56 I. C 199- 

S. II 1 — Heard and finally decided — 

Decision of trial Court — No decision on 
appeal— Authority to adopt — Finding as to 
its genuineness and admissibility. 

Plff sued for a declaration that a Will Pro- 
pounded by one G was no genuine. The trial 
court held that the Will was genuine and that 
the document was not merely an authority to 
adopt. On appeal the High Court only confirm- 
ed the finding as to genuineness but did not ad- 
judicata on the validity of the document as a 
power to adopt. In the present suit by the 
plaintiffs for a declaration that the adoption 
made by the w*dow of G. %vas invalid. Held, 
that the decision on the question of adoption 
in the prior suit did not operate as res judi- 
cata, , no decision having been given on it by 
the Appellate Court, 

26 B. 661 ; 4 Bom. L. R. 499 expld. 

1 Per Seshagiri Aiyar,J. — A mere ground of 
attack relating to the mam relief should not be 
regarded as a separate relief, and the refusal to 
entertain a ground which relates to the relief 
which is adjudicated upon by the judgment 
cannot be regarded as a refusal of relief under 
Expin, 5 to S. 11 C. P. C. 

Per Oldfield, J — -Where a matter is heard 
but not decided, the matter is not res judicata . 

■ Where there is an appeal, the finality of the 
conclusion of the Lower Court disappears. 

Where a competent Court refuses to decide 
an issue, that issue does not operate as res 
judicata in a subsequent litigation, whether 
the refusal is due to the view of the court that 
an enquiry into it is unnecessary or whether it 
reserves the determination of the question for 
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a future occasion. (Oldfield and Seshagiri 
Iyer, JJ.) Maruvada Vekataratnamma v. 
Maru va da Kr ishna mm a . 

57 I. C. 735. 

* S. 11 — Heard and finally decided— 

Ex parte decree — Co-defendants 

An ex parte decree on a bond against two 
joint debtors does not operate as res judicata 
as between those two debtors, when the ques- 
tion of the ; r respective liability is raised in 
a contribution suit brought by one of them 
against the other (Ncwbould, J ) Prasanna 
Kumar Chanda v. Kuladhar Raksbit. 

57 I. C. 252. 

“S. 11 — Issue of law— Decision if 

res judicata. 

The fact that in. a previous suit the law was 
wrongly aoplied to a particular state of facts, 
does not prevent the operation of the rule of 
res judicata in a subsequent suit where these 
facts come into issue therein. (Hopkins, S M. 
and Porter, J. MJ Musammat Ulfat v. Bar- 
kat-un-nisa. 56 I. C. 983 : 

21 Cr. Xi J. 276- 

S. 11— Issue left open . 

Where a certain question was left open in 
the Judgment of a previous suit between the 
parties there was no decision on the point and 
consequently there ' can be no rcs-judicata 
between the parties. (Miller, C. J and Mullick , 
/.) Jagabish Misser v. Rameswar Singh. 

(1920) Vat. 241. 

S- 1 1 — Issue — Raised and decided — 

Decision if res judicata. 

Where an express issue is raised and evidence 
is given thereon by both parties, it is incum- 
bent upon the Court to come to a conclusion 
thereon ( Das,J .) Ram NiraNjan Singh 
Ram Gobind Singh. 57 I. C 524. 

S. 11 — Litigating under the same 

title — Trustee — Individual capacity dis- 
tinction. 

A decision against a person in his individual 
caoacity does not bind his successor in the 
office of trustee of an endowment. (Richardson 
and Huda, JJ.) Narain Das v. Kazi Abdur 
Rahim. t 24 C. W. 690: 

58 I. C 705. 

S- 11 - — Parties and representatives 

— Prior Suit between tenant and thekadar — • 
Subsequent suit between tenant and Zemin- 
dar. 

The decision in a previous suit between a 
tenant and his Zemindar's thekadar does not 
operate as res Judicata in a subsequent suit 
between the tenant and Zemindar for the 
previous suit was not between the same or per- 
sons under whom they claim (Harrison, J M) 
Partab Dubey x?. Ajudhia Estate. 

58 I. C. 990. 

~S • 11 — Previous suit — Decision in 

previous stage of the suit — Suit by plffs to , 
establish right to trusteeship— Withdrawal of 
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suit power to transpose — C. P. Code O. 7, R. 
10 and O 23, R. 1 . 

Plamtiff brought the suit tor a declaration 
that he was the lawful trustee of a trust or if 1 
plaintiff is not found to be the trustee to 
appoint him as the trustee. At a previous 
stage it was held by the High Court that S. 92 
Civil Procedure Code did not bar the suit, that 
the plambff was not appointed trustee and the 
case was remanded to the lower court for 
making the heirs of the donor parties and for 
appomting a proper trustee 

After remand the plaintiff put in a petition 
to Withdraw the suit. The lower court ordered 
one of the defendants to be made plamtiff and 
gave him the conduct of the suit. 

Held, that the previous Judgment decided 
that S 92 was no bar to the suit (2) that 
the Court had power in this suit itself to 
appoint a proper trustee uuder Muhamedan 
Law (3) that the plaintiff could not by 
withdrawing from the suit prevent the court 
from making a proper appointment and (4) 
that the Court had power under O. 1, R. 10 to 
make any person whether the party to the suit 
or not plaintiff and give him the conduct of 
■the suit (Sadasiva Aiyar and Odgcrs, JJ.) 
Syed Mohamed Sirajuddin Sahib v. Syed 
Shawghulam Jailani Saturi Sahib 

* 12 Xj. W. 25. 

S. 11 ‘Expin. TV— Might and • 

Ought — Applicability of — Omission to raise a 
point 

S 11 ExplanaPon IV applies even where the 
matter in depute was not heard finally and 
decided in the former suit. 

The determ’ nation of the ouestty” whether a 
person ought to have a pc, in a suit 

so that his failure to ra : se it should preclude 
him from raising it in a subsequent suit must 
depend on the particular facts of the case. 
(Drake- Brockman, JJ Pyarelal v. Pan- 
nalal 56 I C. 193. 

S. 11 Exp In. IV— Might and 

ought to have been made ground of attack . 

Where it is not certam that a matter, if 
proved, would have affected the result of the 
suit, it cannot be sa^d that the matter ought 
to have been made a ground of attack within 
S. 11 Exoln. 4 C. P. C. (Chapman and At- 
kinson, JJ J Shah Deo Narain Das v. 
Kusum Kumari. 5 P. D. J. 164. 

S. 11 Expin. TV— Two mortgages 

on the same property —Suits on — Independent 
decrees— How to be executed. 

There is nothing in the Code of Civil 
Procedure or in the Transfer of Property Act 
to prevent the holder of two independent mort- 
gages over the same property, who is not 
restrained by any covenant in either of them, 
from abta'nmg a decree for sale on each of 
them m a separate suit subject, however, to the 
..reservation that he cannot sell the property 
twice over, nor sell it under the second decree 
Subject to the first. The right course tq 
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; follow m such circumstances is to direct that 
the property be sold free of both charges, 
whether ra execution of the decree on the first 
mortgage or of the decree on the second mort- 
gage and that the balance of the sale proceeds, 
alter payment of incidental expenses, be 
applied in discharge of the dues on the 
first mortgage and the second mortgage one 
after the other the residue if any to stand to the 
credit of the holder of the equity of redemption. 
(Mookcrjee, C. J. and Fletcher, J ) NiLU v. 
Asirbad Mandal. 25 C. W. N. 129. 

— S. 11 Expin. V — Res judicata — 

Partition suit claim for past and future 
mesne profits — Decree silent as to future 
— Fresh suit barred 

Where in a suit for partition past as well as 
future mesne profits are asked for, but the 
Court in decreeing partition only awards past 
mesne profits and makes no mention of the 
future profits, a separate suit for such future 
profits is barred under Expl. V to S. 11 of the 
C. P. Code. (Macelod, C. J. and Heaton, J.) 
Atmaram v. Para shram. 

22 Bom- L. R 982; 58 I. C. 419. 

S. 11 Expin. VI — Hindu rever- 
sioner- — Decision in suit by some — -Binding on 
the entire body. See Hindu Law Rever- 
sioner. 57 I. C. 541. 

S 11 Expl- VI— Representative 

suit — C. P Code O. /, R. 8 • — Kattubadi — -Suit 
between Zemidar and agraharamdars for 
settling — Decision in — Effect on other agra- 
haramdars— Representation atone stage of 
the suit 

Two of the agraharmadars sued the Receiver 
of the Nidadavole estate and the Zemindar for 
a declaration that the Kattubadi was only 500 
joining the other agraharamdars as defendants. 
The suit was decreed by the First Court but its 
decree wes on appeal by the receiver reversed 
by the District Court f and the decree of the 
D -strict Court, was on second appeal by plain- 
tiffs confirmed by the High Court. Pending the 
appeal to the district court A one of the 
agraharamdar defendant died, but her represen- 
tatives were not brought on the record in that 
Court nor were they made parties in the 
second appeal. In a subsequent suit between 
the Zemindar as plaintiff and the agraharam- 
dars as defendants (the 10th defendant being 
the representative of A) as to the amount of the 
Kattubadi payable to Dlsmliff, held, that by vir- 
tue of Explanation VI o: S 11 of the Code of 
Civil Procedure, the question of the amount of 
the Kattubadi was res-judicata against the 10th 
defendant by reason of the decree in the 
second appeal in the prior suit. 

Per The Chief Justice : — The Courts should 
hesitate to hold that any litigation .had been 
bona fide within the meaning of Expl. VI oi 
S. 11 in which there had been a substantial 
departure from the accepted rules as to the 
| joinder of parties as for instance by- suing 
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without the leave of the Court in a cause 
properly falling under O. 1, R 8. 

The fa’lure ol the pla : ntiffs in the prior suit 
to implead the legal representatives of A m 
the second appeal could not in the circum- 
stances of the case be sa ; d to constitute such 
a want of bonafidcs as to render the Explana- 
tion inapplicable. 

Scope and applicability of the Explanation 
cons : dered. 

Per Spencer, J : — A suit instituted for sett- 
ling the amount of Kattubadi due to the 
Receiver of an estate upon agraharam is one 
in which all the agraharamdars are necessarily 
interested and the decision therein is. if the 
litigation is conducted bona fide binding on 
all agraharamdars by virtue of Expl. VI of S. 11 
Cases in which a party is represented at one 
stage of the suit and afterwards cases to be 
represented ow : ng to a failure to bring his 
legal representatives on record are not excep- 
tions to the rule laid down by the explanation. 
(Sir John Wallis , Cj. and Spencer , J ) SRIMAN 
Madabhushi Gopaeacharyulu v Emmani 
Subbanna, 43 Mad 487 : 

38 M. Xj. J. 493 : 27 M- L T- 219 : 
(1920) M W. XL 435 : 55 I- G 984 

- — S- 13— -Foreign Judgment —Judg- 

ment on the merits — Filing of written state- 
ment — solicitor reporting no instructions . 

The defendant was sued in the Courts of 
Straits Settlements. Written statement was 
filed but at the trial the defendant’s Solicitor 
reported no instructions. Thereupon judg- 
ment was given for the pla’miff examining 
his witnesses On this judgment a suit was 
la ; d aga’nst the defendant m the Courts in 
British India. 

Held , that the judgment of the foreign 
Court was given on the merits and that the 
same was conclusive agamst the defendant in 
the present suit. AO. Mad 112. d’st. (Abdur 
Rahim and Scshagiri Aiyar, JJ.) Venkata - 

CHALAM C HETTY V. PlCHM AMMAE. 

11 L. W. 609 : (1920). M. W- XT. 412; 

57 I. C. 742. 

S* 15—' Scope of — • Suit instituted 

in court competent to try it — Transfer of, if 
proper. 

S. 15 of the C. P C. requires every suit to be 
instituted in the court of the lowest grade 
competent to try it. Once the institution 
takes place in accordance with the provision, 
the operation of the section is exhausted. The 
sections gives no authority to transfer a pend- 
ing suit, merely because m the course ol the 
trial it is found that plff, is entitled only to a 
part of the claim which would have been 
cognizable by a lower court. (Stanyon, A J.C) 
Sheikh Nuk Khan v. Shaikh Rahim. 

54 I. C. 655. 

— S. 20 — Cause of action — Suit for 

compensation for loss — Inferior goods 
supplied— Payment to be made in on q place 
made in another — Interlocutory order*-* 


O P. CODS (1908), S- 20. 

Revision — Punjab Courts Act , (IV of 1919) 
S. 44. 

Plaintiffs, who resided at Ludhiana sent 
orders to defts who resided at Darbhanga, for 
the purchases of a large quantity of oil cakes. 
The plaintiffs alleged that the goods supplied 
were of inferior quality and they accordingly 
instituted this suit for compensation for the 
loss at Ludhiana. The defendants pleaded that 
the Court in Ludhiana had no jurisdiction to 
try the suit. It appeared that the plaintiffs had 
remitted a part of the purchase money to 
Darbhanga but the defendants were unwilling 
to despatch the goods without the payment and 
suggested ■ that the railway receipts should be 
sent by V. P. P. To this plaintiffs agreed but 
subsequently when it was found that the post 
office d’d not issue a V. P. P. For a sum in 
excess of Rs 1,000 the sum payable by the 
plaintiffs being Rs. 7,070, they sent receipts 
through an agent of their own who obtained 
payment in Ludhiana. 

Held, that the Ludhiana Court had no 
jurisdiction to entertain the suit. 11 Cal. 712 
I toll. 70 P R. 1906 dist. 

Where payment was according to the contract 
to be made in one place but was made in 
another to the plaintiff’s own default, 
advantage cannot be taken of that fact to give 
him a choice of jurisd’etion. e 

The H’gh Court has power to interfere with 
interlocutory orders in exceptional cases and 
the present case is one in which interference is 
demanded as, if the case proceeds at Ludhiana, 
there will be irreparable waste not only of 
time and money of the defendants but also the 
time of the Punjab Courts. (Leslie Jones, J .) 
Firm of Damri Shah Thakur Ram v. Firm 
of Rulia Mae Dagor Mae. 

2 Lab. L. J. 556. 

-S- 20 — Residence meaning of — Suit 

for restitution of Conjugal rights — Place of 
suing — Demand of restitution of conjugal 
rights in proper form. See (1919) Dig. Col. 
139 . Ezra v. Ezra. -54 I. C. 65. 

S. 20 — Suit on promissory note — • 

Forum. 

A suit on a promissory note is -properly 
instituted in the place where payment is to be 
made. (Jwala Prasad and Adami, JJ.) 
Mahanth Damodar Das v. Benares Bank, 

Ltd. 5 P. L. J. 536 : 1 Pat. L. T. 691: 

58 I. C, 265. 

S 20 (c) — Cause of action' — C. I. F. 

Contract for sale of goods— Breach— claim for 
damages. — Forum — Place of offer — What is. 
See (1919) Dig. Col. 140. Mylappa Chettiar 
v . Aga Mirza Mahomed Shirazee. 

54 IC, 550- 

$■ 20 _ (c) — Contract — Cause of 

action — Consigning of goods for sale on com- 
mission — Price to be remitted by hundi 
— Forum. 

S. a merchant at _ Negapatam consigned 
goods to M. at Penang' for sale on commission, 
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the arrangement being that M should remit 
the proceeds by sending to S at Negapatam. 
Hundials drawn on some firm in the Madras 
Presidency. On M not having made payments 
as aforesaid S. brought a suit against M m the 
Court at Negapatam. 

Held , that M undertook to account for the 
sale proceeds by making payments through the 
agency of some person or persons in Nega- 
patam and other places in the Madras Presi- 
dency on whom the Hund'als were to be 
drawn and that the Court at Negapatam had 
jurisdiction to entertain the sun, as apartot 
the cause of action arose there 1898 A. C , 
524. Dist. 30 Bom. 167 ; 33. Bom 36-1; 4 All 
423. Ref. (Abduv Rahim and Phillips, J J .) 
Naina Maracayar v. Somasundaram 
Chettiar. II Xj, w. 593: 56 I- C. 604. 

20 (c) — Forum — Cause of ac- 
tion where accrues — Suit for restitution of 
conjugal rights. 

In a suit by a husband against his woe for 
restitution of conjugal rights, the cause ot 
action arises from the wife absenting herself 
from the husband's residence. Therefore the 
court within the local limits ot whose jurisdic- 
tion such residence is situate is competent to 
try such suit. (Ryves, J.) Chhittar v. Harju 

54 I. 0. 120. 

■$. 20 (c) — Forum — Contract for 

'delivery of goods — Breach — Goods despatched 
by value payable post — Ownership during 
custody of Post Office . 

The plaintiffs, residents of Kasganj, ordered 
by letter certain goods irom the defendants, 
merchants ot Delhi ; it was understood by both 
parties that the goods were to be despatched to 
Kasganj by value payable parcel post. The 
plamtiffs alleged that on paying tor and taking 
delivery of the value payable parcel they iound 
it to conta : n clay instead of tbe goods ordered, 
and they filed a suit tor damages at Kasganj. 
Held, that as the performance of the contract 
was to be completed by delivery of the goods at 
Kasganj and the payment by the plaintiff was to 
b j made at Kasganj a part at least ot the cause 
of action accrued at Kasganj and the Kasganj 
Court h,.d jurisdiction to entertain the suit 
When the goods were handed over to the Post 
Office at Delhi for despatch per value payable 
parcel post they remained the deiendants* 
property and did not become the property of 
the plam tiffs unless and until the goods were, 
on payment of the value by the plaintiff 
delivered to them at Kasganj by the Post 
Office For trie purpose of receiving the price 
from the plaintiff and then delivering the goods 
to them at Kasganj the Post Office was the 
agent of the defendants or at least the common 
agent of both parties. IS I, C. 130 Ref. 34 All. 
49; 12 O. C. 17 dist. (Ryves and Gokul 
Prasad , JJ.) Ram Lae v. Bhoba Nath. 

18 A L. J. 749* 


DECISIONS 130 

C P CODE (1908), s. 21 . 

S 20 (c) — Forum —Contract for 

Purchase of goods at one place to be delivered 
at another — Cause of actio 7 

Under a Contract for the ^ale of Goods 
paiunent lor, and delivery oi the goods was 
to be made and to la te at a place other 
than the place where the purchase \v?^ effected 

Held, that a sad ar smg out of tbe trans- 
action on account of non- deli verv oi a r orbon 
of the goods may be brought m a Court exer- 
msmg jurisdiction m the place where delivery 
and payment were to he made ( Banerjee , J.) 
Abdul Rashid v The Fiuing Mvterlal 
C o., Ltd. 42 AIL 480 5 18 A D J 566s 

56 I- C 192 

S. 20' (oj — Jurisdiction — Cause of 

action — Suit for accounts against agent. 

The cause or action in a su t for accounts 
against an agent arises at the place where the 
contract of agency was made or where it was 
to be performed and where the refusal to 
account took place {Maung Kin, J ) J, M. 
V. Rowtheh v. K. M. M. Rovtheh. 

12 Bur. Xj T 198 . 55 I C 266. 
^ — S- 20 ( G ) — Jurisdiction — -Suit on con- 
tract — Cause ot action— Place of offer — If a 
proper iorum See (1919) Dig Col. lil. 
Kuthira Vattam Appu T ham ban v FoUlkes. 

54 1. C 260- 

Ss. 21 and 37— Applicability of— 

Want of territorial Jurisdiction — Execution 
proceedings — Prosecution m wrong Court — ■ 
Jurisdiction of court passing the decree — ■ 
Objection — Omission — ■. Mortgage — Final 
decree 

Subsequent to the pass' ng of a decree under 
S SS of the Transfer of Property Act by the 
Sub Court ot Madura West, that Court was 
abolished and by virtue oi S. 37 C. P. C. the 
suit was transierred to the newly constituted 
District Court oi Rarnnad as the mortgaged 
property was situated wdlvn its jurisd'ction. 
The plamtiff however, appbed for a decree for 
sale under O. 34, R. 5, C. P. C. to the newly 
constituted Sub-Court of Rarnnad which had 
no jurisdiction over the suit and obtamed a 
decree without objection la ten by the deiend- 
ants An execution petition presc ited to the 
District Court oi Rarnnad was returned tor 
..presentation to the Sub- Court of Rarnnad, was. 
filed in that Court and was transierred by that 
Court to the District Court of Rarnnad. On 
objection taken by the defendants to the juris- 
diction of the Sub-Court oi Rarnnad to pass the 
final decree, the following questions were refered 
for the opinion oi the Full Bench : — • 

(1) Whether S. 21 C. P. C governed cases of 
want oi territorial jurisdiction ; 

(2) Where S, 21 appbed to execution pro- 
ceed 1 ngs ; and 

(3) Whether a party who did not raise ob- 
jection to jurisd’ction when a decree was made 
absolute was not entitled to plead : n exec at 1 or 
that tbe order was passed without junsdiebnn 

Held, (1) that the provisions of $f 21 applie 
to all objections based on the alleged : mringc J 



Hi THE YEARLY DIGEST 


c. p. CODE (1908), s. 21. 

paent of the provisions of Ss. 16 to 18 C P. C. 
as regards the institution of suits relating to 
immoveable property. (1918) L.R. 46 I. A 161 
d : stinguished. 

(2) that an appellate court or revsmnal 
court be ng precluded by S. 21 from allow* ng 

/an objection as to the place' of su : ng unless it 
was taken m the original court and even then 
unless there was a consequent fadure ot 
Justice, a court executing a decree could not 
do so. 

(3) that even assuming that S. 21, C P. C 
did not an ply the decree could not stdl be 
questioned in executing because it was not for 
the executing court to go into questions of the 
jurisdiction of the court which passed the 
decree, at any rate when that was an ordmaxy 
court in British Tnd : a governed by the Code 

Per The Chief Justice 

Quaere whether S. 21 deals cnly with the 
original institution of a suit and not with the 
prosecution of the suit in a wrong court a r ter 
the abolition of the court in which it had been 
properly instituted. (Sir John Wallis, C. J , 
Ayling and Coutts Trotter, JJ.) Zemindar of 
Ettiyapuram v. Chidambaram C hetty. 

43 Mad. 675 : 39 M L. J 203 : 
28 M. L. T. 75 : (1920) M W. H. 460 
12 L W. 217 : 58 I C 871 (F. B ) 

Ss- 22 and 23 — Application for 

transfer —Jurisdiction of trying Court — 
Question as to, if can be raised. 

In an application for transfer under Ss. 22 
and 23, C. P. Code the question of want of 
jurisdiction of the trying court could not be 
raised. 34 I C 707 ; 48 1 C 105 foil. 

An application to a High Court to transfer a 
suit pending in a Subordinate Court to another 
High Court falls under S. 23, (3) of the Code 
S. 24 does not lay down any provision for 
the transfer of suits from and to courts sub- 
ordmate to different High Courts 

The H’gh Court can, however determ ; ne as 
to whether the suit shall proceed and which 
order shall be final, and it w 11 not be open to 
another High Court to refuse the suit being 
tried in the Court subordinate to it, having 
jurisdichon to trv it. 

40 I. C 393 d’ss. 

A suh can be transferred only upon two 
grounds, viz., (a) that there wdl not be an 
impartial trial by the trying court or (b) that 
there is a manifest preponderance of conveni- 
ence to the petitioner if the suit is transferred 
to the other court. 

The convenience of the plffs. and their 
witnesses has also to be considered particularly 
as they have in the first instance, the right to 
choose the revenue in which they would pro- 
secute thew suit, (Jwala Prasad, J J Firm of 
Ram Kumar Sheochand Rai v. Tula Ram- 
nathU Ram 1PLT 277 : 

(1920) Bat* 235 : 56 I. C. 920. 

• — -S. 22 — Transfer oi case to suit, con- 

venience ot defendant. See (1912) Dig. Cot. 143, 
Shiv Prasad v, Kanhaya. 54 X O. 935. 
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S 23 — Transfer of civil suit from 

moffusilto original side of Calcutta High 
Court— Be ug Gen. Cl Act,S 3 (24) 

The plamtiff has the right to choose the 
forum of trial, and a case can be transferred 
from one court to another, only when the 
court is satisfied that the proceedings in the 
trying court constitute an abuse of the process 
oi the court. 

Quaere Whether under S 23 (2) C. P. 
Code a case can be transferred from the Court 
at Purnea to the Original side of the Calcutta 
H'gh Court. 12 C W N ^46 Ref ( Das, J .) 
Srimati Jawahir Kumari Debi v. Naresh 
Chandra Bose. 1 p. E. T 389 : 

57 I. C. 649. 

g 24 — Transfer — Rower if can be 

delegated — Senior Sub-Judge if can transfer 
case to junior sub-Judge — Court becoming 
se zed of case in irregular manner — -Fadure 
to object — -Wawer — Acquiescence See (1919) 
Dig. Col. 143, Kishen Lal v. Jai Lae. 

1 Lah. 158. 

Ss- 24 and ,115— Transfer of suit 

on application of party— N o notice to opposite 
party — Revision 

Where a District Judge acting on the appli- 
cation of one of the parties and without giving 
notice and a hearing to the other parties 
transferred a suit trom one subordmate court 
to another, it was held that he acted wthout 
junsd'clion and the order of transfer was set 
as ; de in revision (Banerji,J ) Fatema Bbglm 
xi. Imdad Ali. 18 A- L J. 351 : 

58 1. C. 560. 

S. 24 (1) — Competent court — Trans- 
fer to — Valuation of suit — Power of Dt. 
Judge. 

The transfer of a suit valued at between 
Rs 1,000 and Rs. 2,000 which was originally 
instituted by the Plamtiff in the Court of a 
Subordinate Judge at Patna for recovery of 
some land situate within the local limits of the 
Barh Munsif, to the Court of a Muns'f at 
Patna who was specially empowered by the 
Local Government to try suits up to the value 
of Rs. 2,000 within the local limits of the 
Patna Munsif, illegal and without jurisdiction. 

{Per Dawson Miller , CJ.) — A Court is not 
“ competent ” to try a suit unless it has juris- 
diction to do so. The jurisdiction of a Court 
depends not merely upon the nature of subject- 
matter of the suit but also in the case of most 
subordinate courts upon the pecuniary value 
oi the suit and in the case of all upon the local 
limits of their jurisdiction. ( Dawson Miller, 
C J. and Das, J) Sheikh JaNNat Hussain 
v. Sheikh Gulam Kutubuddin Ahmad 

120 Pat 274 : 5 Pat. L, J. 588 : 

1 Pat. I*. T. 637 s 57 I C. 522. 

S. 24 (4) — Small cause suit transfer- 
red to Honorary Munsif — Decision of Act 
(11 of 1896) S, (2) proviso. 
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C. P. CODS (1908), S 32. 

Where an Honorary Munsif acting under the 
U. P. Honorary MunsiPs Act decides a suit 
transferred to him from a court of, Small 
Causes he cannot be deemed to be a Court ot 
Small Causes and his decree is therefore ap- 
pealable ( Tudball,J ) Syed Ikhlaq ali v. 
Lala Budhsen. 5 4 I C 435- 

Ss. 32, 115 and 611. Hr. 12, 14, 

15, 16 and 21 — Discovery —Production 
and inspection of documents — • Finality of 
affidavit . 

S. 32 of the C. P. Code applies only to the 
case of a person who has faded to comply w.th 
a summons to attend court issued under S 
30 and has no application to the case oi a party 
who fads to produce documents wh ch he has 
been ordered to produce. 

An appeal lies to the High Court from an 
order under O. 11, R. 21. 

In proceed : ngs in execution of a decree, the 
judgment debtor had been ordered to produce 
certain account books so that it could be as- 
certained what, it anything, was due to the 
decreeholders He xaded to do so, stating that 
the books were not m his posserS : on The 
Court, had thereupon ordered that the judg- 
ment debtor should not be allowed to cross-ex- 
amine the decree holder's witnesses. Held, 
that there had not been any failure by the 
judgment-debtor to comply w'th an order for 
discovery or inspection of documents withm 
the meaning of 0.- 11, R 21, inasmuch as 
there had been no order for discovery or in- 
spection within the meaning of the earlier 
rules of the same order, and that the court had 
no right to deprive the judgment debtor of his 
right to cross-examine, and that the High 
Court had power to interfere with the order in 
exercise of its powers of superintendence. 

The penalty provided by R 21 should only 
be used In extreme cases and as a last resort, 
and should in no case be imposed unless there 
is a clear failure to comply with the obliga- 
tion la^d down in the rule 

It is a good cause for non production of a 
document within the meaning of R. 1 that the 
document is not in the possession or power of 
the person called upon to produce it, 

The affidavit of documents required from a 
party under Rr 12 or 13 is in ordinary cir- 
cumstances to be taken as conclusive on the 
question of whether the documents are in his 
possession or power unless and until 
the other party makes an application under 
R. 18 (2) supoor'ed by an affidavit 

for inspection o: d Cn ~ie:vs not mentioned 
in the pleadings of affidvits of tbs opponent. 

An affidavit accompanying an an? 1 ’ cation 
under R. 18 (2) does not bnmcH-n.::/ c . -do 
the applicant to an order for inspection, and 
if the party from whom discovery is sought 
swears to an affidavit that the documents arfe 
not. in his possession or power, the Court wdl 
regard this as final and conclusive. 23 Cal 
117, 24 Q, B. D. 337 Appr. 


0. P. CODE (1908), S. 35- 

No order will be made under R. 14 against 
a party unless he has directly or indirectly 
admitted the document to be m hia possession 
or power, R 21 has no application to an 
order for accounts (Miller’, C J . and MullickJJ 
Kumar Ramaswar Narayan Singh v. Rani 
Rikhnath Koeri. 5 P L J 550 i 

1 Pat. L T 668 : 58 I C- 281- 
S- 33— 'Judgment delivered— Prepara- 
tion of decree postponed pendmg production of 
Success-on Certificate*— Legality of. See Suc- 
cession Certificate Act, S. 4. 

57 I. C 650. 

s. 33 and o. 20, R 1 —Transfer of 

case—J udgment without hearing arguments 
— Legality of 

Wnereacas e in which evidence has been 
taken is transferred to another Court and the 
latter Court inspected the place and pronounced 
judgment without giving an opportunity to the 
parties* to address any arguments ; 

Held , that the failure ot the Munsif to give 
the parties an opportunity to prove their case 
before him vitiated his judgment altogether and 
it was liable to be set aside, 91 P. R. 1904 ; 
foil (Abdid Raoof , J ) Mahmud Khan v. 
Ghazanfer All 57 I C 34- 

S 34 — -Interest — Prior to institution 

of suit — -No power to grant unless provided for 
by Contract. See Interest. 

32 C Ii J. 239- 

S- 34~ -Interest— Suit for rent against 

under proprietor — -Failure, interest if can be 
awarded — Oudh Rent Act, S. 141. See (791 9) 
Dig. Col. 146. Raj Kumar Lal v. Darshan 
Singh. 22 O C- 287. 

S- 35 and O. 22, R 3 (2) — 

Abatement of suit — 'Causes of action not sur- 
viving — Power of Court to award costs to deft, 
out of estate of deceased plff. See (1919) Dig. 
Col. 146. Dontu Pedda Chenchayya v. 
Mallam Balayya. 

43 Mad. 284 : 54 I. C. 118- 

S- 35 — Costs — • Disallowance of — 

Grounds for — ■ Suit for damages — Excessive 
claim — Effect of. 

Per Sanderson, C. J. — -The costs are in 
the discretion of the Judge. Such discretion 
must of course be a judicial discretion to ba 
exerc : sed on legal principles, not by chance, 
nor merely by caprice nor in temper. 

Huxley v. West London Ex. Ry. Company 
17 Q. B D 373 approved. 

The trial Judge should not have taken into 
consideration matters which must involve spe- 
culation on his part as to the attitude of the 
respective parties. 

! Principles on which a successful litigant 
should be deprived of his costs discussed. 

Everything which increases the litigation 
and the cos.s and which places on the Defend- 
ant a burden which he ought not to bear in th§ 
litigation is a perfectly good cause for depriv- 
ing the Plaintiff of costs. 
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C-P. CODE (190S), S 35. 

Woodroff, J The conduct of the Pin intiff *s 
next friend cun ’n no way affect the damages 
to be pa'd to his infant son tor actual injury 
and suffering 

There is nothing wrong in itself in claim ; ng 
exemplary damages tor Courts themselves 
award such damages The ordinary rule is that 
costs do follow the event The Court may 
however direci otherw’se but if it does so it 
must state its reason in writing Tins pro- 
vision was enacted both to secure a proper 
exerc : se of discretion and m order that the 
Court of Appeal may be m a pos tion to cont- 
rol the order and see whether there is good 
cause for departing from the general rule It 
is not sufficent answer to say m such case m 
an appeal from the judgment that the costs are 
in the discretion ot the Court. The Appellate 
Court must hselr dec de whether the order j 
should be sustamed, that is whether the rea- 
sons required to be stated are good reasons 
founded on the facts of the case There are 
certain well-known principles on which a 
successful party may be deprived of h‘s general 
costs. But where the Court purports to act 
on these principles ‘t is open to the Appellate 
Court to enquire whether on the tacts these 
principles ha.e been rightly applied. 

The mere fact that plff cl a 1 ms more than he 
ge.s is no ground for depriving him ot costs, 
unless it is proved that the costs of the action 
have been increased by his cLvm. ( Sanderson , 
C. J and Woodrof/e, J ) Ju stain Hull v. 
Arthur Francis Paul. 

24 C. W. IT- 352 : 58 I. C 421- 

S 35 — Costs — Disallowance of — 

Second appeal. 

There is no reason why when the findings on 
the issue are in favour oj. the defendant she 
should not get her costs, which have been 
disallowed arbitrarly. 

A second appeal on a question of costs : s 
maintainable. 12 C. 197 ; -12 C. 271 ; 4 5 I. C. 
94S ; 53 P. W, R. 1919, 51 I, C. 622 foil 62 P. 
R. 1915 comd. {Martineau, J.) Karam Kuar 
v . Kirpa Singh. 2 Lah Xi J 310. 

S 35 — Costs — Partition — ■ Suit — 

Order for costs— Practice. See Costs. 

11 li. W. 5- 

Ss- 37 and 38— Execution of 

decree — Court passing decree — Loss of terri- 
torial jurisdiction of — Appl' cation to court 
passing decree for execution — “ Proper Court 99 
Lima Act Art. 1S2 (5). See (1919) Dig. Col . 
747 . Seeni Nadan v, Muthu Swami 
Pillai. 11. L. W 63. 

— y Ss. 37, 38 and 150 — 'Mortgage 

Sait — Value of Rs.c2,Q0Q — Preliminary decree 
by Miami f — Pinal decree by Sab-Judge — 
Execution by Mans if if competent. 

In a mortgage suit a preliminary decree for 
nearly Rs. 2,000 was made by a MunsT with 
power to try suits up to the value of Rs. 2,000, 


C P. CODE (1908), S. 41. 

The Muns'f being transferred and his successor 
not be ng vested with the same power the final 
decree was made by the Subordinate Judge 
Execution was however taken out in the Court 
of the MunsT who meanwhile had been 
empowered to try suits up to Rs. 2,000 

Held, that the MunsiPs Court had jurisdic- 
tion to execute the decree under S. 150, C. P. 
C, though not under Ss 37 and 38 of the 
Code. [ Chatter jea and Panton, JJ.) Amin- 
UDDIN MULLICK V AT ARM AN I DASl. 

24 C W. H. 899 : 57 I. C. 879- 
Ss 39, 42 andO 21, R, 15— 

Transfer of decree for execution — • Application 
by legal representatives for substitution — 
Forum 

A court to which a decree is transferred for 
execution has no junsd'cPon to entertam an 
a p pi ■ cati on lor bringing on the record the legal 
representative of a deceased decree- holder. 
The a o pi ’cation must be made to the Court 
which passed the decree. 

Obiter . — ’The execution of a decree so trans- 
ferred need not necessarily be stopped because 
the application for substitution has to go to the 
Court which passed the decree (Prideaux, 
A J. C) Shriram v. Duegapaasad. 

55 I. G. 156. 

3. 39 and O. 21, Hr 5 and 10 

— Transfer of decree from one Sub-Court to 
another Sub-Court in another Dt decree 
transferred directly — Procedure illegal — Sub- 
sequent transfer through proper channel — 
Limitation — Lim Act Art, 1S2 (i) 

Where the sub- Judge ot Hazaribagh passed 
a decree on 3 — 1 — *15 which was drawn np on 
23 — 1 — 15 and the decree holder having applied 
for transfer of decree under S. 39, C. P. Code 
for execution by the sub -Judge of Degarh the 
former Court transferred the decree direct to 
the latter Court on 6 — 1 — 16 and the High 
Coiirt quashed the proceedings directing its 
transmission through the District Judge of 
Sanlhal Parganahs and the execution proceed- 
ings were taken up at Deogarh on 14 — 11 — <18 
and the Judgment-debtor pleaded limitation. 

Held, that the application tor transfer of the 
decree for execution made by the decree-holder 
was an application “ in accordance with Law ” 
under Art. 182 (fj Lim, Act, the decree-holder 
being not responsible tor the mistake commit- 
ted by the Sub-Judge of Hazaribagh. ( Coutts , 
and Adami, JJ,) Kunjbehari Singh v. Tar- 
apada Mitter. 1 PL.T. 386 :58 I C. 220* 
3. 41— Transfer of decree — Execu- 
tion application dismissed as barred by 
i limitation — Reversal on appeal — Power of 
executing Court. 

A decree of Court A was transferred for exe- 
cution to Court B and the judgment- debtor 
took an objection that the application was 
barred by time. The objection was disallowed 
by the executing court and the application for 
execution dismissed as being infructuous and 
the papers sent back to the A court with the 
certificate required by S. 41 Q. P. C. Subs$- 
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C. P. CODE (1908), S 42. 

quently, the High Court set as ; de the order, 
allowing the objection of the judgment-debtor. 
The decree-holder, thereupon, made an appli- 
cation to the B Court to proceed with the exe- 
cution. The Court sent for the record from 
the A Court and proceeded with the execution : 
Held , that the effect of the order of the High 
Court was to put the parties m the position m 
which they were before the papers were 
returned to the A, court and that, theretore, 
the B Court was entitled to proceed from the 
stage at which th« proceedings in execution 
had been stopped by the order of the 
Court of Appeal, the position being as if no 
certificate of the manner of execution had been 
sent under S. 41 of the Civil Procedure Code 
to the A Court. ( Coutts and Sultan Ahmed, 
JJ.) UdaibhaN Partab Singh v Sheoramji. 

58 I. C. 987. 

S- 42, and O 21, R 15 — Transfer 

of decree for execution — Death of decree 
holder — Application by representatives for 
substitution to be made to the court passing 
the decree See C. .P. Code, Ss. 39, 42 and 
O. 21, R. 15, 55 I. C. 156- 

S- 47 and O. 21, Rr. 97 and 

103 — Appeal — Decree holder auction pur- 
chaser —'Application under O. 21, R . 97. 

Where a decree holder auction purchaser 
put m an application under O. 21, R. 97 oi the 
C. P. Code for the removal of obstruction by 
the judgment debtor and the court refused to 
remove it the order is appealable as a decree 
under S. 47 read along with Ss 2 (2) and 96 (1). 
O. 21, R. 103 cannot be read as providing 
expressly against any right of appeal which 
would otherwise be available. ( Oldfield and 
Seshagiri Aiyar.JJ.) Chockalingam Chetty 
v, Chidambaram Chetty. 

39 M. L. J. 603 : 12 L. W. 273 : 

(1920) M. W. N. 562 

• 47 — Appeal — Execution sale — 

Setting aside — Application by decree holder — 
Opposition by auction purchaser — Second 
appeal. 

A decree holder took every proceeding under 
the Code to give effective power to the Court 
to sell certain property. On the day fixed for 
sale he asked the Court to dismiss his execu- 
tion case. This application was rejected and 
the property sold. The decree holder appealed 
to the District Judge and the order ' of the 
execution Court was set aside. 

Held, that even if the order of the first Court 
was wrong, it was not appealable and that the 
only court that could set it aside was the 
High Ccurt, and that the lower appellate court 
having assumed jurisdiction in the matter, a 
second appeal was competent to the High 
Court. 

That order of the lower appellate court must 
be set aside as having 1 been passed without 
jurisdiction. (Das, J.) Mahesh Kanta 
Chqwdhpry v. Ram Prasad Roy 

57 L C. 396. 


C. P CODE (1908), S. 47. 

*3. 47 —Appeal Execution — Stay of. 

No appeal lies from an order granting stay of 
execution of a decree. (Macleod, C. J. and 
Fawcett, J ) Janardan v. MartaND 

22 Bom. D R. 1212- 

S. 47 and O 21, R 90 —Appeal— 

N on-transferable occupancy holding — Objec- 
tion to attachment by tenant. 

Where R brought a suit ior money against B 
on 1—5* — 15 and attachment before Judgment 
was effected and the suit was decreed on 
30 — 11 — 15 and B mortgaged a part of the 
holding to S. on 6—7 — 16 and on 11 — -7 — 16 R 
executed the decree and attachment was again 
made on 16 — 7 — 16 and notices where served 
on 4 — 8 — 16 and the holding was sold on 
30—11 — 16 and purchased by R whereupon 
both B and S objected under S. 47 and O 21, 
R. 90 on the ground ot non-transferability of 
the holding attached and sold, and irregularity 
and fraud m respect of the sale and the lower 
courts overruled their objections and second 
appeals were filed in the High Court by B 
and S. 

Held, that no second appeal lay from an 
order under O. 21, R. 90, C. P. Code. 

The objections as to non-translerability of 
the holding came under. S. 47 and a second 
appeal lay in respect thereof. 

There be ; ng no suppression of the notices the 
tenant was bound to object as to the non- 
transferability of the holding at the earliest 
possible opportunity and when he does not do 
so, he cannot be heard after the -sale has taken 
place. 

The mortgagee being a transferee pendente 
lite was bound by all the equities, sntorceable 
against the tenant Judgment-debtor and he 
could not raise objections which the latter was 
incompetent to do. (Mullick and Thornhill, JJ J 
Srikirishna Rai v. Ramsaran Rai. 

1 p. Xi T. 267 : 56 I C. 646- 

— Ss. 47 and 145 — Appeal — Order 

requiring surety of receiver to pay up money. 

An order by a Court requiring a surety for a 
receiver to pay up any money due under S. 145 
of the Code of Civil Procedure be executed 
against surety against the surety in the manner 
provided for the execution of decrees, and an 
appeal lies from such order under S. 47 of the 
Code. (Twomey, C J . and Robinson J ) Maung 
Po Thein v: Ma Waing. 13 B E. T. 91. 

S. 47 — Appeal — Question relating 

to -execution — Dismissal of application for 
decree -holder’s default Order restoring appli- 
cation — Appeal. 

Although against an ordinary interlocutory 
order in the course ot an execution proceeding 
an appeal does not He under S. 47 of the C. P. 
Code yet an appeal lies where the order is one 
which in substance determines a question, 
relating to execution between the decree- 1 
holder and the judgment-debtor, e g , where it 
has the effect ot reviving an application for 
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C. P. CODE (1908), S. 47-. 

execution which was dismissed for default of 
the decree-holder especially where a fresh 
application by the decree-holder would be 
barred by limitation. (Tcunon and N/wbotild, 
JJ.) Mohim Chandra De v. Mohendra 
Kumar De Sarkar. 57- I. C. 905. 

Ss. 47, 104 (h) ancl O 21, B, 

40 — Appeal Question relating to execution— 
Order dismissing application of decree-holder 
for arrest of judgment debtor. See (1979) Dig 
Col. 150. Mussammat Raj Karni v. Karam 
Elahi. 1 Lah. 77 : 22 P I*. R 1920- 

S. 47 — Appeal — Question relating to 

execution — Order Staying execution not ap- 
pealable. 

Orders staying or, refusing to stay execution 
of a decree are not orders determining ques- 
tions relating to the execution oi the decree 
within S. 47 C P. C. and are, therefore not 
appealable ( Tcunon and Beachcroft , JJ.) 
Rajendra Kishore v. Mgthura Mohan. 

55 I. C 228 

■ S 47 — Appeal — Question relating to 

execution — Order when appealable — Test of. 

It is mot every order made m execution 
which is a decree, and an order .granting or 
refusing a process for the examination of 
witnesses, or an order merely determining a 
point of law arismg incidentally or otherwise 
in the course of a proceeding and not refusmg 
or granting relief, is not appealable. 

But held, that in the present case the Court 
of execution finally negatived the right of the 
decree-holders to proceed against the land of 
the judgment- debtor and an appeal lay from 
such an order. (Shadilal and Broadway, J J ) 
Sardarni Datar Kavar v. Ram Rattan. 

2 Lah. L. J. 398 : 58 I. C- 603 
— Ss. 47 and 51 (d)— Appeal— Re- 

ceiver— Appointment of, in execution of decree 
against waqf property— Appeal if maintainable 
See. (1919) Dig Col, 150. Sy'ED Asad Raza 
v. Wahzdunnissa Begam. 57 I. C. 70 

S. 47 and O. 21, Rr. 66 and 90 

— -Appeal — -Sale proclamation — Settlement of 
without notice to judgment-debtor — Objection 
within S. 47 — Appealability of order. See 
(1919) Dig . Col. 150 Thekkedath Neelu 
NETHIAR V. SUBRAMANIA MOOTHAN 

111*. W 59. 

-S. 47 — 'Bar of suit — Benamidar for 

mortgagee decree- holdor — Purchase in auction 
• — -Suit for possession by benamidar of pro- 
perty purchased — -Whether barred. See. 

22 Bom I* R. 296. 

S. 47 — Claim for recovery of interest 

— Court fee payable. See (1919) Dig. Col. 153. 
Tarapada Mitra v. Rani Jagdamba Kumari. 

5 P- 1*. J 235 

— S- 47 — Decree by fraud — Suit to set 

aside. 

A regular suit lies to set aside an ex parte 
decree obtained by fraud. (Scott Smith and 


C- P. CODE (1908), S 47. 

Wilberforce, JJ.) Godar Ram v. Ahmad Yar 
Khan. 55 I- C. 412- 

S. 47 Execution barred by Limita- 
tion — Fresh suit^if maintainable . 

On 28th April 1905, the plffs. had obtained a 
decree for pre-emption against the defts award- 
ing possession to them on condition ot the ; r 
paying a certain sum within a specified time. 
The plffs. pa ? d the money within time but d'd 
not obtain possession, either by putting the 
decree in execution or privately. On 
25 — 4 — -1917, long after the execution of the 
decree had become barred by time, the plffs 
instituted a fresh suit against the defts. for 
recovery of possession of the property which 
had been decreed to them. Held, that in view 
of S. 47 of the C. P. Code a second suit on the 
basis of the former decree was not maintain- 
able. 14 A. L j 102 overruled. (Sidaiman 
an dGokul Prasad, JJ .) Ramanand v. Jai Ram. 

18 A. L J 1001. 

S.47andO. 21, R. 92— Execu- 
tion Sale — Application to set aside — Collector 
— Duty to forward to Civil Court. 

In execution proceedings held before a 
Collector, when once an application is made, 
within the time limited by law to the Collector 
to set aside the sale, the Collector is bound to 
refer the appliction to the court under Civil 
Circulars. 

As soon as the application is so made to the 
Collector all his powers of confirming the sale 
are suspended until the application has been 
deposed of. 

If the Collector, notwithstanding the refer- 
ence of the application to Civil Court, proceeds 
to confirm the sale, it is open to the’ judgment- 
debtor to file a suit to set aside the sale, when 
the auction purchaser is a third party. (Maclcod, 
C. J. and Heaton, J ) Balgauda v. Mae- 
lappa. 44 Bom. 551 : 

22 Bom. L R. 759 : 57 I. C. 440. 

S. 47 and O, 21, R. 90— 

Execution Sale — N on-transferability of hold- 
ing — Application to set aside sale — Dim, Act, 
Art. 166 if applies. 

O. 21, R. 90, C. P. C. deals only with 
irregularity and fraud in publishing and con- 
ducting a sale and a sale by the Court of a pro- 
perty which is in fact not saleable on the 
ground of non-trar.sferabdhy is not a material 
irregularity in cmducting .re sale. 

It is doubtful if an application to set aside a 
sale on the ground of non-transferabhiy can- 
be made under S. 47 C. P. C. 

Even if such application comes within the 
scope of S. 47 it is an application under the 
Civil Procedure Code to set aside a sale in exe- 
cution of a decree and as such it comes within 
Art. 166 of the Limitation Act and is barred 
if not presented within 30 days from the date 
of tlie sale. (Coutts and Adami, JJ) Sakhi 
Rai v. Ram Autar Rai. 1920 Pat- 221: 

l P. I*. 742 : 57 I. C. 261- 
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C. p. CODE (1908), s. 47 . 

— g 47 — Execution sale — Setting aside 

— Sale in contravention of O. 34, R. 14, C P. 
C. — Stranger auction purchaser — Rights of. See 
C. P. Code, O. 34, R. 14. 

22 Bom. L. B 670 

S. 47 — Parties and Representatives 

— Meaning oi — Auction purchaser if a repre- 
sentative of the decree-holder — Mortgage 
decree — * Money decree — Application for 
delivery of possession — ’Question relating to 
execution See (1919) Dig. Col 154. Veyindra- 
muthu Pillai v. Maya Nadan. 

43 M. 107 : 38 M- L J. 32: 

, 64 1. C. 209 

S- 47 — Parties and representatives 

— Purchaser from judgment debtor — Simple 
money decree , 

Where a person prior to the passing of a 
simple money decree, purchased from a dis- 
charged defendant property against which the 
decree was sought to be executed though not 
affected by the decree itself he is not a 
representative of that defendant within S. 47 
C. P. C. (Prideaux, J) Kashi Rao v. 
Mohamad Ali, 56 I. C- 809. 

g 47 — Parties and representatives 

— Right to appeal — Person claiming property 
under assignment. 

A person, who claims the property sought to 
be attached by virtue of an assignment and 
agamst whom the prohibitory order is issued 
is a necessary party and has right of appeal 
(J wala Prasad and Adami, JJ.) BalmakUND 
Kanungo v. Madan Chotra. 

1 P.LT. 75 :55 I C. 175 

• Ss. 47 and 145 — Parties and 

representatives — Third party furnishing 
security -on behalf of judgment-debtor 
— Suit by surety to cancel the security bond 
on the ground of fraud — Maintainability of— 
C. P. Code, S. 47, not a bar. See C. P, Code. 
S. 145. 38 M L J. 65. 

S. 47 — Partition — Suit for accounts 

— . Decree — Defendant — Right — Fresh suit if 
maintainable. 

Where in a suit for partition and accounts 
between co-sharers, the liability of some of the 
defts is determined and a decree is passed, 
against them not only in favour of the plff. but 
also m favour of one of the defts in that suit, 
a fresh suit cannot he maintained by that deft 
for enforcing his claim under that decree. The 
remedy of the deft, is by way of execution of 
the decree and not by another suit. { N . R. 
Chatter jec and Nczvbould, JJ.) Kristo Das. 
Roy v Behari Dal Sikdar, 

57 I. C. 900. 

. S. 47 — Question relating to execution 

—Adjustment record of — Minor Judgment- 
debtors ■ — Sanction of Court not obtained — • 
Order not without Jurisdiction — Remedy of 
Review. See C, P. Code, O. 32, R. 7. 

5 P* L J. 379. 


C. P. CODE (1908), S.47. 

— — S 47 —Question relating to execution 

— Application for refund of money received 
in excess in execution — Application in execu- 
tion — Separate Suit — ■ Whether competent — 
Application to the executing court — Limita- 
tion Act S, 14 — Sufficient cause — Delay in 
seeking execution . 

A decree, passed by the Jhansi Court was 
sent for execution to the Ahmednagar Court. 
In execution a sum m excess was recovered 
from the defendant on the 29th November 1910. 
The defendant filed a suit to recover back the 
amount on the 14th November, 1913 ; but it 
was dismissed on the 31st March, 1915 on the 
ground that no suit could lie and the proper 
remedy was to file an application under S. 47 
of the Code of Civil Procedure. Before the 
execution proceedings could be sent back by 
the Ahmednagar Court to the Jhansi Court, 
the defendant applied to the Ahmednagar 
Court on the 19th May 1915 to obtain refund 
of the money recovered in excess from him. — 

Held , (1) that the question raised was one 
which related to the execution of the decree 
and was properly entertained under S. 47 Civil 
Procedure Code by the Ahmednagar Court 
which was the Court executing the decree. 

(2) that in counting the period of the limita- 
tion for the application the time taken up by 
the defendant in prosecuting the suit ought to 
be deducted under S. 14 of the Indian Limita- 
tion Act. (Shah and Hayward , JJ ) Ganpat- 
rao V. Anandrao. 44 Bom. 97 : 22 Bom. 

L B- 238 3 55 I. C 967. 

S- 47 — Question relating to execution 

— Application to be brought on record as re- 
presentative of judgment-debtor— Forum . 

Where a person applies to be brought on the 
record of the representative of the Judgment- 
debtor so that he may ra^se a question to be 
decided by the executing Court under S. 47 C. 
P. C. the proper Court to entertain the appli- 
cation is the Court executing the decree. 
(Abdur Rahim and Old filed, JJ.) RagHava- 
CHARI V. PARAMASWAMI PiLLAI 

11 L. W 173:55. 1. C. 812. 

— — — S, 47 and o. 12, B. 2^-Question 
relating to execution Arrangement prior to 
: decree to treat it as inexecutable in part — * 
Not a bar to exeutcion. 

Where the parties to a suit enter into an 
agreement to treat the decree that might be 
passed in the suit as partly inexecutable the 
agreement cannot be recognised by the execut- 
ing Court as a bar to the execution of the 
decreee 40 M. 233 : 32 M. L. J. 13 (F. B.) dist. 
(Old filed and Seshagiri Aiyar,JJJ Arumugam 
Pillai v. Krishnaswami Naidu. 

43 Mad. 725 : 39 M. L J. 222 ; 
12 L- W. 41 : 56 I. C- 976. 

■ Ss. 47 and 115 —Question relating 

to execution — Attachment of property in 
execution of decree — Custodian — Release of 
attachment — Remedy of judgment debtOf 
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C. P CODE 11908), S. 47. 

against custodian for non restoration — Suit 
and application. 

In execution of a decree the judgment 
debtor’s crops were attached and placed m 
charge of one kallu Khan. The Judgment- 
debtor paid up a part of the decretal amount 
and obtamed time to pay off the balance The 
Court ordered the attached crops to be 
released and the execution case was struck off. 
Subsequently the judgment-debtor made an 
application to the Court complammg that the 
crops had not been delivered back to him. 
The Court instituted -certain proceedings exa- 
mined witnesses and passed an order directing 
Kallu Khan to deliver the crops to the Judg- 
ment-debtor or pay him Rs. 106 as the r 
price. Held that the order passed in these 
proceedings was without jurisdiction and that 
the Judgment- debtor’s remedy against Kallu 
Khan was a suit for recovery of the crops or 
the»r value (Banerji, J .) Kallu Khan v. 
AbdULAH Khan. 42 Ail 394 : 

ISA. L J 357-58 I. C. 448 

'Ss. 47 — Question relating to execu- 
tion— Decree-holders purchasing property at 
auction sale — Suit to recover possession from 
judgment-debtor and another who claimed the 
property — Maintainability, 

In execution of a decree which he had obtain- 
ed against defendant No. 1 the plaintiff 
purchased the property at an auction sale with 
leave of the Court. To recover possession of 
the property from defendant No. 1 and also 
from defendant No 2, who claimed to have 
an independent interest in the property, the 
plaintiff filed a suit, It was contended that the 
suit was barred by S. 47 or the C P Code 

Held, that although the plaintiff remained a 
party to the suit against defendant No 1 yet 
defendant No. 2 not be ; ng a party to, the suit, 
the pla’ntiff’s proper remedy in order to get 
possession of the property purchased at the 
Court-sale was by filing a suit agamst both 
defendants. j 

Held also, that though the plamtiff, by pur- 
chasing the property did not cease to be party 
to the suit, yet he filled quite a d : fferent capa- 
city as auction-purchaser ; and it was more 
correct to say that as auction purchaser he 
acquired a different set of rights which entitled 
him to come to the Court for protection by 
filing a suit, Instead of proceeding in execution. 
35 Bom. 452 Dist. and doubted 31 All 82 (F. 
B.) App (Macelod, C J . and Heaton , J.) Gob a 
Nathu v . Bar h aram. 

22. Born. L. JR. 1101. 

— 47 — Question relating to execu- 
tion — Decree . ordering sale of ' property , of 
judgment debtor — Question of ownership 
whether could be decided by execution court. 

A decree for sale on a mortgage was passed 
against one R who died and the respondents 
were brought on the record as her legal repre- . 
sontatives and a decree absolute was passed 
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agamst them An application for setting aside 
the decree was made by the respondents and 
rejected but the Subordinate Judge amended 
it by ordering that it could be executed only 
aga’nst the property of R The parties submit- 
ted to the order. On an application for execu- 
tion being made by the decree-holder. Held, 
that the amended decree operated so as to 
throw upon the decree-holder the burden of 
provmg in the execution department that the 
property sought to be sold was the property of 
R. and was m the hands of the respondents as 
her legal representatives and consequently the 
respondents could ra’sethe question in the exe- 
cution court. (Piggot and Walsh, JJJ 
Gajadhar Singh v. Basanti Lal 

18 A. L. J. 131 55 I. G. 83. 

S 47 — Question relating to execu- 
tion — Extinguishment of decree pro tanto 
— power of executing court to recognise. 

On the 2nd of January 1918, K obtained 
against T a final decree for sale on a mortgage. 
On the 20th of March 1918, M purchased part 
of the mortgaged property at an auction sale 
in execution of a simple money decree against 
T. on the 7th April, 1918, M purchased from 
K. the mortgage decree, and then proceeded to 
execute it, seeking to realize the whole of the 
decretal amount by sale of the residue of the 
mortgaged property remaining in the hands of T. 

Held, that in consequence ot the vesting of 
the mortgagee’s right in a person who had ac- 
quired a part of the equity of redemption the 
decree was extinguished pro tanto and could be 
executed only for the balance of the amount 
agamst the res 1 due of the mortgaged property, 
22 All 284 F B ; 10 All. 570 ; Ref. (Tndball 
and Sulaiman, JJ .) SakjU Kumar MUKERJI 
v. Thakur Prasad. 42 All. 544 : 

18 A. L. J, 690 : 58 I- C. 743. 

S. 47 — Question relating ; to execu- 
tion — Jurisdiction and power of executing 
court to sell in execution. 

A question as to the legality of an execution 
Court’s procedure or as to its jurisdiction or 
power to order a sale is a question falling 
under S. 47, Civil Procedure Code. 
Baldeo Das v. Tne Bombay Mercantile 
Bank. 54. 1. C- 364. 

yS. 47 and Q. 21, Hr. 16 and 22 

— Question relating to execution — Non-com- 
pliance with provisions of Rule d 6— Separate 
suit for declaring execution proceedings void 
— Not maintainable , 

The omission to comply with the provisions 
of 0. 21, R 16 C, P. C. makes all subsequent 
proceedings void. 

The question of the irregularity or illegality 
of the nobce issued under O. 21, R 16 and 
its effect is one arising between the parties 
to the suit and could have only been properly 
determined under S. 47 C.P.C. A separate suit 
to declare that [certain execution proceedings 
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are void for non-compliance w ; th O 21, R 16 
C P. C is not m?/ n tamable (Wilberforee, J ) 
Gul Muhammad v. Bandu 

56 I. G. 461. 

S 47 — Question relating to execu- 
tion — Persons impleaded as defts. but nut 
contesting suit — Plaint converted into appli- 
cation — him Act , Arts 165 and IS1 

Plaintiffs brought a strt to recover posses- 
sion oi the land irom winch they w^re ousted 
in execution ot a decree. The decree -holders 
applied ior execution, and a warrant tor pos- 
session was issued The present plaintiffs 
filed an objection aud appl ed lor the amend- 
ment of the warrant pohiUng out that posses- 
sion was to be taken of the land belonging to 
defendants 10 to 13 only. This appbeation 
was granted and the warrant was amended 
accordingly. Nevertheless possess' on of land 
held by the present pla ; ntiffs was ‘ultimately 
given to the decree-holders Defendants 1—9, 
who were the decree- holders resisted the suit 
alleging intenilia that the suit was barred 
under S 47, C. P C In the suh wh’ch 
resulted m the aforesa : d decree, the present 
plaintiffs, who were sa’d to be in possess* on oi 
the property, were impleaded as defendants. 
They, however, took no interest in the su?t and 
neither put -in a written statement nor appeared 
at any stage of the litigation 

Held, that though the present pla nt'ff took 
no interest in the 1 tigation, they wore certainly 
parties to it ; that they were impleaded as 
deiendants because they were said to be ; n 
possession of the property ; and if they were 
wrongly ousted, their proper remedy was by 
way of an appbeation to the executing Court 
asking it to restore possession to them ; that 
the quest! on whether the then decree holders 
were entitled to recover 7i biswas out of the 
land in possession of the present plaintiffs was 
one relating to the execution ot the decree 
and that consequently S. 47 barred the suit, 
and that the Subordinate Judge was right m 
treating the suit as an appbeation under that 
section. 

Article 165 was not intended to apply to an 
application by a Judgment-debtor. 

Ar. rcclicrAor. ier restoration of possession 
is g vc. nod ov :h ve years* rule as laid down in 
Article 181, 38 A, 339 foil 21 M 494 and 25 A. 
343, dissented from. 

• A person, who is not a party to the decree is 
not bound to make an application to the Court 
executing the decree ; and may, if so advised 
institute a regular suit, and even if he applies 
and fads he can still bring a regular suit 
within one year do establ sh his right to the 
property. On the other hand a party to a 
decree is precluded from filing a separate suit 
and must apply to the Court oi execution icr 
redress The appbeation of the rule of ta rty 
days ’ may in such a case result in great hard- 
ship because the party concerned may not 
come to know of the delivery of j}ossess ; on to 
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the decree-holder untd after the expiry of 20 
days as actually happened in the present case. 
Tlrs hardship should so far as possible be 
avoided ( Shadi Lai and Dundas, JJ ) Sharfu 
v Mir Khan. X :Lah Xj J 230- 

S 47 — Question Relating to execu- 
tion or satisfaction of the decree — Setting 
aside order entering satisfaction of decree • — - 
Sui t — Appl Ration — Rem edy 

An aopbertion by a decree-holder to set as'de 
an order entering satisfaction of the decree on 
the ground of fraud ot the judgment-debtor 
is mamtev liable S. 47 C. P C bars a regular 
suit M (N. R Chatterjce and Panton, JJ) 
Uziz Gazi v. Maher Naskar. 

57 I. C 898. 

-S 47 (3)-r- Application to come on 

record as judgment debtor’s representative — 
Executing court if competent to entertain. 

The proper court for enierta'mng an appbea- 
b'on to bring the petitioner on record as the 
representative of the judgment-debtor in order 
that he may raise a question covered by S 47 
C. P C. is the executing court and not the 
court which passed the decree. (Abdur Rahim • 
and Oldfield, JJ ) Raghavachari v Para- 
MASAMI Pillai, 11 L W 713: 

55 I. C 812 

3. 4S and O, 20, E. 11— Appli- 
cation for execution — Subsequent order under 
S 48 (b) — Lim. Act , Art 175. 

Where a decree was passed on the 23 rd 
March 1906 and the application for execution 
was filed on the 2ist May 1918 and on objec- 
tion by the Judgment-debtor that it was 
barred under S. 48, C. P. C. it was contended 
that inasmuch as during a former appbeation 
for execution the decree -holders and the 
Judgment-debtor filed a petition of adjustment 
and it was ordered by the executing Court on 
the 27th July, 1912 that the claim be adjusted 
and the balance of the amount be pa'd by 
certahi instalments, therefore the said adjust- 
ment order was substantially an order under 
O. 20, R.-ll and it saved limitation. 

Held, that O. 20, R 11 clearly refers to an 
order passed by the Court which passed the 
decree “ The subsequent order directing 
payment in S. 43 ci (b) means a subsequent 
order made by the Court wired passed the 
decree and not an order of a Court executing a 
decree/ 40 All. 198 foil. Even, if the order 
were one under O, 20, R. 11 C P. C. the appli- 
cation for execution was barred under Art. 175 
of the Eimitation Act. 14 Cal 348 Ret. 11 Cal. 
143 dist. (Coutts and Adami, JJ j Gobardhan 
Prasad v. Bishunath Prasad. 

(1920) Pat- 229 : 58 I. C. 393. 

— S. 4 Execution of decree — Limita- 

tion — Deduction of time during which execu- . 
tion stayed — Lim. Act . S. 75, 
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S. 48 C. P. C does not contemplate a deduc- 
tion of any particular period from the pres- 
cribed period of twelve years. Where however 
force or fraud is pro red, that gives a fresh 
starting point of linvtation under S. 48 (Jj (a) 
of the section. 

The period during which execution proceed- 
ings have been stayed cannot be deducted from 
the period of twelve years prescribed by S 48, 
C. P. Code. (Mittra, A. J. C.) Goyinda v 
Umraosingh. 54 I- C- 279- 

'S- 48 — Limitation — • Mortgage decree 

— Execution — Personal decree. 

In 1896 plff. obtained a mortgage decree, 
which directed the sale of the mortgaged pro- 
perty and provided for satisfaction of any sum 
remaining due thereafter from the oilier pro- 
perties of the judgment-debtor. In 1910 plff 
apphed for and obtained* a personal decree 
agamst the judgment-debtor without objec- 
tion. In 1913 and 1915 plff. obtained orders for 
execution of the decree of 1910 without 
objection by the judgment debtor. In 1918 plff. 
again apphed for execution, when the judgment 
debtor objected that a period of 12 years 
having elapsed since the date of the original 
mortgage decree the application for execution 
was barred by h mi tat ion. 

Held, that the personal decree obtained in 
1910 not having been set as’de in appeal or 
otherwise, was valid and bmduig on the parties 
thereto. No objection having been taken to the 
previous applications to execute that decree, 
the present apph cation which was within 12 
years of the date of that decree was not barred 
by limitation. (Chatterjee and ‘Panton, JJ ) 
Muraudhar Roy Chowdhury v. Kathe- 
rine Stephen. 57 I. C. 507- 

• — S. 48 —Mortgage decree — Retros- 

pective effect — Period of 12 years— Compu- 
tation, 

S. 48 of the Civil Procedure Code of 1908, 
has a respective effect, and governs an appli- 
cation for the execution of a mortgage decree 
passed before that Code came into force. 
Hence, such an apph cation, if presented 
twelve years after the date of the decree, is 
barred. ( Macleod , C. J., and Fawcett, J.) 
Gopaladas Ganpatdas v. Tribhovan Jethi- 
RAM. 22 Bom. L R. 1420 

S. 48 — Period of 72 years— Compu- 
tation of — Decree not capable of execution 
initially — Effect of. ' 

Where a decree absolute in a suit for 
foreclosure is incapable of execution owing to 
the absence of a formal order for delivery of 
possession the rule of 12 years contained in the 
Code applies from the date the decree be- 
comes capable of execution, that is, from the 
date of the formal order for delivery of posses- 
sion., (Mittra, A. J, C .} Amir Aim v. Gopal- 
THS. 54 1 C 924 
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S. 48 (2) — Fraud — Evasion of 

arrest in execution. 

Wilful evasmn of arrest under warrants 
taken out by the judgment-creditor is fraudulent 
prevention of the execution of the decree with- 
in the meaning of S. 48 (2) C. P. C so as to 
give a fresh starting period of limitation. 
(Abdur Rahim and Odgcrs, JJ.) Ayyavu 
o. Aru. Somasundaram Chettiar. 

(1920) M. W. IN. 788 : 
12 L. W. 710- 

S- 50 — Decree against dead person 

— Not enforceable against legal represen- 
tatives 

A person who dies pendente lite before a 
decree passed against him is not a Judg- 
ment-debtor and .consequently the decree 
cannot be entorced against his legal repre- 
sentatives under S 50 C. P. C. as that sec- 
tion applies only where a Judgment-debtor 
dies subsequently to the passing of the 
decree ( Kotwal , A. J. Cj BhaNJISINGH 
v. Bhagwati Prasad. 

16 IN. L R. 138 55 I. C. 449. 

— ’S, 50 and O. 22, R 12— Execu- 

tion of decree — Abatement — Heirs of Judg- 
ment-debtor brought on record — Effect. 

When a Judgment-dobtor d ; es during the 
pendency of execution proceedings it is not 
compulsory upon the decree-holder to have the 
he ; rs brought upon the record on penalty of 
the decree abating It is open to him to apply 
under S. 50 C. P. C. for execution of his decree 
as agamst the he : rs. But there is nothing in 
the Code of Civil Procedure which lays it down 
that the court cannot on the decree- holder's 
application bring the heirs of a judgment- 
debtor upon the record in execution proceed- 
ings and continue with them ; nor is there 
anything in the law which lays it down that on 
the death of the Judgment-debtor any pending 
execution proceedings shall abate. 

12 All. 440, (F. B ) 3 Bom. 221 Ref. (Tudball 
and Sulaiman , JJ.) Bhagvvan Das v. Jugal 
Kishore. 42 All 570 : 

18 A. L J. 735 : 57 I. C- 610. 

-S. 52 — Legal representative— Assets 

— Enquiry into. 

In a suit against the legal representative of a 
debtor the plaintiff is entitled to a decree if he 
proves that any assets belonging to the deceased 
debtor exist He is not bound to prove the 
extent of such assets (Macnair, A. J. C.) Seth 
Sheolal v. Chindhu. 

56 L C 962. 

S. 53 — Suit on debt — Decree against 

sons without enquiry as to existence and 
binding character . 

.Where a Court finds that a debt the subject- 
matter of a suit dees not exist, it is, illegal to 
pass a decree for recovery oi the same in favour 
of the plaintiff. Where in suchrn case the 
defendant is a Hindu father, neither his sons 



49 OF INDIAN 

C. P. CODE (1908), s. 55. 

nor the joint property is liable for the debt. 
(Tudball and Sulaiman, JJ.) Jhamman Lal 
v . Komal Singh. 57 I. C 36 

Ss. 55 and 145 — Liability of 

surety — Execution case struck off — Subse- 
quent execution. 

Where a surety had executed a bond which 
did not restrict his liability to the execution 
case then pending, but ind'eated a perfectly 
general liability to pay the decretal money, the 
decree holder can under S. 145 of the Code 
enforce the decree as against the surety, even 
though the execution case had been struck off 
22 C. W. N. 919 rel. 

Obiter : Under S. 55 of the new C. P. Code 
a fadure to produce the judgment debtor 
during the pendency of execution proceeding 
would be enforceable, even after the dismissal 
of the execution case. 14 Cal 757 ref. (Midlick 
and J wala Prasad } J J .) Dudhraj v. Maka- 
bir Prasad. 1 P. L. T, 604. 

S. 60 — Agriculturist — Consent to 

sale of non transferable holding in execution 
— ; Judgment debtor if can oppose decree hold - 
er f s application for attachment. 

In a suit for recovery of money certain non- 
transferable occupancy holdings and other 
properties which were tbe dwelling house ol 
the defendant who was an agriculturist were 
attached before judgement and a decree was 
passed by consent under which on default by 
the defendant to pay the 'decretal money in 
certain instalments the plamtiff w r ould be 
entitled to realise .the same from the proper- 
ties and person of the defendant and that the 
properties attached would remam charged for 
the decretal amount. 

Held, that upon a proper construction of the 
decree the properties attached before judgment 
were liable for the satisfaction of the amount 
and the defendant could not in execution 
proceedings object to the attachment and sale 
of the properties in execution of the decree. 
(Chatter jee and Panton, JJ ) Uzir Biswas v. 
Haradeb Das Agarwalla. 

24 c. W. TST. 575 : 
57 L C. 249. 

-S. 60 — Agriculturist — Transfer of 

land on lease or mortgage — Property if 
attachable, 

. A person does not cease to be an agriculturist 
merely because he transfers his land by lease 
or mortgage. He still continues to be an 
agriculturist and his property is protected 
from attachment. (Kotwal, A. J, C.) Amolar- 
SAG V. EKNATH. 

16 1ST* L. E, 89 : 55 I. 0.481- 

* — S. BO — Liability to Attachment — 

Khei, ( offering to the deity) nature of. 

If the Khei be in the nature of a future per- 
quisite on account of the offering or bhog to the 
deity it will be an uncertain and indefinite 
income* which cannot be attached, a priestly 
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office wth emoluments attached to it be : ng 
inalienable 29 C. 470; 1 C W N. 493 ; 1 M. 
135; 23 M 27; 4 A 81 foil [Jwala Prasad 
and Adam i,JJ ) Balmakund Kanungo v. 
Madan Chotra. 1 P- Ii. T 75 : 

55 I. C 175. 

S. 60 (b) — Cattle of agriculturist — 

When exempt 1 rom attachment. 

In an application for attachment of the 
cattle ot an agriculturist the Court has to see 
whether the cattle are or not necessary to 
enable an agriculturist to earn lus livelihood 
and this is the function ot the executing 
Court (Kincaid and Raymond , A. J. C .) 
Gul Mahomed v Faiz Mahomed. 

13SLR. 210 : 56 !• C- 69. 

S s . 64 and 65—* Attachment before 

judgment — Effect- -Sub sequent sale of attach- 
ed property in execution of another decree ■ — 
Subsequent application by person who attached 
before judgment for sale of property in exe- 
cution application by prior execution pur- 
chaser for dismissal of application' — Main- 
tainability. 

The appellant and the respondent attached 
the property of the same before judgment in 
the ; r respective suits agamst him. Both 
obtained decrees for money, one in the Court 
of the District Muns : f of Tanjore and the 
other of Valangiman and both apphed m the 
Court of the D. strict Munsff of Valangiman 
for execution of their respective decrees. The 
first application of the respondent was however 
dismissed whilst the appellants appbeation 
resulted m a Court sale in wh ; ch he purchased 
the attached property. When the respondent 
again applied for a sale of the same property 
in execution of his decree the appellant applied 
in that proceeding for an order d : smissing the 
respondent's ap pi ’'cation on the ground that the 
appellant had become owner of the property. 

Held, that the ownership of the property 
passed at the moment that the sale was knock- 
ed down to him and the judgment debtor 
retained no interest in it which could be 
attached or sold, that as representative of the 
Judgment debtor, appellant was competent to 
make the application he did and that respon- 
dent should not be permitted to proceed to the 
sale of tbe property unless or until the sale to 
.the appellant was set aside by an order or 
decree of Court. (Spencer and t Bakewell, JJ.) 
Venkatasami Naidu v. Guru sami Tver. 

38 3YL Ii. J- 441 : 11 Ii. W- 349 : 

55 I G. 628. 

g 04— Attachment — Execution 

sale of property in pursuance of subsequent 
attachment — Validity of 

Once property is sold in execution of a 
decree it cannot be sold again at the instance 
of another decree holder who may have 
attached it before the attachment effected by 
the decree-holder under whose decree 'A 
actually sold, 
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When a jud’cal sale tabes place, all 
previous attachments effected on the pro pert}' 
fall to the ground ( Contis , J ) Abdul Hvkim 
v . Kulsum. 55 I. O. 558 

3. 64, and O. 21, B 54 — Attach- 
ment — Mortgage subsequent to — Rights of 
purchasers. 

Ii affer a complete and vabd attach men* m 
made by an order passed under O 21, R to C 
P C mortgage ’s effected o: the properties m 
depute by the judgment-debtor, the mortgage 
cannot prevad over the rghts acquiied by 
purchasers at the sale of such property effected 
in pursuance oi the attachment as S 61 C. P.- 
C renders vo ; d all r ; ghts acquired subsequent 
to the attachment. (Stuart and Kanhaiya Lai , 
A J C) Bis ham b iar Nath v. Gird-iake Lvl 
23 O C IS : 55 I C 4S1 

— S. 64— Attachment — -Setting as : de of 

by mistake — Restoration of attachment effect 
or — Sale during interval. See (1919) Dig Col 
169. Gopal Prasad v. Kashinath. 

42 AIL 39 

* S. 64— Attachment — - Temporary 

disconti'iua nee — AUcnati on du ri ng — Val idity 
of — Purchase by decree-holder 

The decree holder's rights are not affected by 
the temporary d’sconb nuance ot the attach- 
ment. 51 A. :67 ; 23 C. 829 ; 80 P. R. 1903 
Rebed on ; 14 C L J. 476 Ret. 

S 64 affects the legahty of a transfer as 
aga nst claims enrorceable under an attach- 
ment 7 C 107 P C. toll. 

The decree-holder not having secuVed Irs 
thle from the Court, having no longer any cla ; m 
enforceable under the attachment cannot obta n 
any benefit from the provisions ot S 64 
( Wilber force , J ) Bud hu v . Barkat Ram 

2 Lab L J. 99 

00 O. 21 , &r. 34 and. 94- 

Agreement by purchaser at court sale bet ore 
the depos t ot balance to share property w'th 
other — ■Patter’s remedy— 'Specific pertormance 
— Applicaoduy oi S. 66 proviso — Certificated 
sale to whom to be granted. Sec (1919) Dig 
Col. 164. Rabu Ram Mandol v Daktiina 
Sun dari Nama Surdari. 

54 I. C, 726 

: S 68 — Applicability of—Bcnami 

Purchases. 

For a suit to be barred by S. 66 C. P. Code, 
plff must be one who claims to be a beneficial 
owner or bus representative and the deft, must 
be the certified purchaser or some one cla’ming 
through h'm. The section has to be consumed 
strictly and not extended beyond its express 
terms. 

The law that where a purchase is made in 
the names oi children it should be presumed 
that any payment made by the real owner was 
made by way Oi advancement is not appb cable 
in lad' a. (Shadi Lai and Broadway, JJ ) 
Abdul H\mid and Muhammad Sharif. 

. 2 Bab. lu J.853- 


C. P. COBS (1903), S. 66- 

3 06 —Applicability of — Succcssor-in 

title of purchaser suit for declaration. 

S 66 C P. C apples to the successor in 
title oi the certified purchaser. 31 Bom 61 ; 
36 Bom. 343 Red 

A suit is barred under S. 65 CPC 
although one for a declaration only. 23 Cal. 699. 
23 All 176 loll 

11 the plamtiff was in adverse possession 
agamst the certified purchaser for over 12 
years bis claim tor a. declaratory decree was 
not bable to be rejected on the ground that he 
was a trespasser. ( Kotwal , A J. C ) Taxman 

v . Govind 16 FT- L. R,. 87. 

S, 66 — ■ Bcnamidar — Certified pur- 
chaser —Possession with real purchaser — 
Effect of 

The general language of S 66, C. P Code 
s not restr'cted to benami purchases made by 
or on behalf of judgment-debtors 20 C. W. N. 
(1916) followed. 

12 B L R 317 (P C ) 22 C L. J. 408 (P. C.) 
referred to. 

The faff ure of the alleged benamidar of the 
certified purchaser to assert his rights agamst 
the real purchaser during the latter’s possess : on 
after the auction purchaser cannot be regarded 
as a waiver or transfer oi the rights. 

11 Mad 234 (1386) d’sappr. 

23 AIL 176 (1901) loll 

The title oi the cerbfied purchaser is extin- 
gu shed by three years’ possession oi the land- 
lord, the alleged real purchaser under the 3rd 
Schedule oi the Bengal Tenancy Ac 1 ,, and the 
Inner acquires a title by adverse possess : on 
(Ten non and Newbould , JJ.) Harish Ch. 
Gu.u». Nripendra Kumar Chuckerbutty. 

24 G. W. 1ST. 1024. 

3 66 — C P. Code (1882) S 317— 

Difference between — Title of purchaser under 
old code— Not affected by new code , 

The rule embodied in S. 66 oi the C. P. Code 
1908, is not applicable to an execution pur- 
chaser whose title was perfected when S. 317 
C P. C. (1882) was in force. Hence a real 
purchaser at an auction sale held in 1903 can 
bring a suit tor a declaration oi his title by 
purchase at a time when the Code of 1908 is m 
force, agamst an ass’gnee of a certified pur- 
chaser, though not agamst the certified pur- 
chaser himself, 20 Cal. 960. 

Both S. 317 oi the Code of 18S2 and S. 65 of 
the Code of 1908 operate to place a limitation 
upon the title ot the purchaser, with this 
difference that the effect of S. 66 is to widen 
the fetter placed upon the title of the purchaser 
by S. 317. 

The effect of S 66 of the Code of 1908 is to 
improve the position oi the certified purchaser, 
and, in effect, to confer upon him' a power of 
nbeniffmn Be would not otherw se enjoy, if 
dc c'lrnA pi ■'chaser alienated the property, 
the result notwithstanding S. 317 oi the Code 
oi 1882, would be that the title of the alienee 
cpuld be forthwith defeated by the real owu§r* 
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C. P. CODE (190S), S. 66. 

Under S. 66 of the Code of 1908, the certified 
purchaser is enabled to confer a good title on 
the transferee because the real owner is 
debarred from impeaching the ’title, hot only 
of the certified purchaser but also of the person 
who has derived title from him. 

The wider-restriction embodied in S. 66 of 
the Code of 1908 is not applicable to cases, 
where the title accrued under the Code of 1882. 

Of things that do not appear and things that 
do not exist, the recokonmg m a court of law 
is the same; a title which cannot be proved 
agamst an opponent in the eye ot law, has in 
po’nt of fact no existence in relation to that 
individual. 

Under S 317 of the Code of 1882, the 
auction purchaser had a title enforceable 
agamst the whole world except the certified 
purchaser Under S 66 of the 'Code of 1908 
the title of the real owner cannot be enforced 
against persons who claim title derived from 
the certified purchaser. (. Mookcrjee , Fletcher 
and Richardson , JJ ) Promotha Nath Pal 
Chowdhury v, Mohini Mohan Pal Chow- 
dhury, 24 C. W. jN 1011* 

31 c. Li J. 463: 58 I C. 327. 

■ S- 66 — Money decree — Attachment 

o f Judgment debtor's property mortgaged by 
j rlyiL r. .mb: m — Sale in execution — Suit by 
mortgagee against the judgment- debtor as 
owner and execution purchaser as person in 
possession for his own benefit whether barred. 
Sec (1919) Dig Col 165 . Mongola SwaJI v. 
Vis van at ha Santaso. 54 I. C, 967. 

S. 66 — Purchaser of Share — Appli- 
cability of section. 

S 66 C. P. Code applies whether ostensible 
purchaser at an auction sale is the real pur- 
chaser to the extent of the entire or only a 
traction of the property sold. ( Macnair , A J. 
C ,) Govindsingh v. Mungvji. 

57 I. C. 684. 

S. 66—ScoA? of — Agreement by fur- 

chaser at court auction to convey property 
pu rehased— Enforceability of 

The object ot S. 66 C P C. (Act V of 1908} 
was to put an end to purchases by one person 
in the name of another. An agreeement subse- 
quent to a purchase is not affected by that 
section and is enforceable. 42 Mad. 616 appr. 

Queers whether a purchase coupled with an 
undertaking to convey to another at the price 
of the purchm _* comes withm the Section 
{ viscount Cave.) Ramathai VadivelU 
Mudaliar v. Peri a a! a nick a Mudaliak. 

43 Mad 643 : 

39 M L J.ll: 18 A. L J. 584: 
28 M. Ii. T. 13 : 12 D. W. 1 
24 C. W. 3ST. 699 - 
(1920) M. W- jST. 389 : 56 I C- 395 : 

47 I. A- 108 (P. C) 
S, 66 — Suit by beneficiary against 
the bea&xni Certificated purchaser at court sale 


C. P. CODE (1908), S. 73- 

when lies Sec (1919) Dig. Col. 166 . Maho- 
med Em vrtulla Sircar v. Mahomed Didvr 
Box Sircar. 54 I. C. 127. 

S. 70 (c ) — Rides made under by 

local Govt. —Finality of order confirming 
sale 

Where ancestral property is involved the 
Local Government has power under S. 70 C. P. 
Code to confer upon the Collector all or any of 
the powers which a C>vil Court might exercise 
in the execution of a decree if its execution is 
not transferred to the Collector’s Court. 

Where the local Government makes such 
rules which give finality to an order of Revenue 
Court and the Revenue Court confirms the 
sale of ancestral property sold m execution of a 
decree held that a suit to set aside the sale is. 
not mamta'nable. (Tudball and Rafiq, JJ ) 
FARHAT-UN-NiSSA V. SUNDARI PRASAD. 

42 All. 275 : 18 A L. J. 124 : 

54 1 C. 801. 

~3- 72 — Action of collector under — 

Adm inistrati ve . 

The collector when acting under S, 72 of the 
C. P. C. does not perform any judicial func- 
tion ; if he makes any representation under the 
section he does so as an officer of the Court 
and it is within the discretion of the Court to 
accept or decline to accept such representation. 
9 Cal. 290 F. B and 25 P R. 1894 followed. 
(Shadi Lai and Le Rossignol and Broadway, 
JJ.) Sardarni Datar Kaur v. Rim Rattan. 

l.Lah. 192 : 2 Lab.- L. J. 333- 

— Ss 72 and. 73 —Execution sale — 

Rateable distribution of proceeds ‘among 
decyeeholders — Application — Execution by 
Collector — Effect of. 

An application by a judgment debtor to 
obtain a rateable distribution or assets realized 
in execution of a decree and held by a Court 
must be made, under S 73 (l) of the C P. 
Code, before the receipt of such assets. Where 
an execution sale is held by the Collector such 
an application must be made before that 
officer receives the sale proceeds. (Macleod, C. 
J. and Heaton , J ) Dattatraya v. Ptf ndlik. 

22 Bom Ii K. 1001 : 
58 I C. 992. 

—S. 73 — Application under whether a 

suit — order of rejection whether appealable 
under S. 47. See C. P. Code Ss. 47 and. 73. 

1 P. Ii. T. 296. 

Ss. 73 and 0-21, K. 52 —Fund in 

Court — Attachment — Rival claims — Propriety 
—Rateable distribution — Madras Civil Rules 
of Practice, Rr. 179 and ISO. 

Wfieie a fund in the custody of one Court to 
the credit of a person is attached by another 
Court in execution of a decree against him it is 
the duty of the custody court to hold the fund 
subject to the directions of the executing 
Court and, ii there are no prior attachments or 
paramount claims, to transfer the fund to the 
executing Court. The fund as soon as it is ‘ 
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C. P. CODE (1903), S. 73. 

transferred to the executing Court becomes 
* assets held 9 by that Court within the mean- 
ing of S. 73 of the C. P. Code and all decree 
holders who have applied for execution to the 
executing Court before the receipt of such 
assets are entitled to rateable distribution 
The custody court has no power to determine 
whether the rival decree holders seeking 
execution are entitled to be paM rateably or 
according to the priority of their attachment. 
The matter is one for adjudication by the 
execution court only. 

Where the executing Court and the custody 
Court are the same the fund becomes the 
assets within the meaning of S. 73 of the C. P. 
Code by an order of attachment coupled with 
a formal order of transfer of the fund to the 
credit of the suit in which execution is sought. 

Per Sadasiva Aiyar , J — -Rr. 179 and ISO of 
the Civil Rules of practice, Madras are ultra 
vires, f Wallis, C J., Ayling, Sadasiva Aiyar , 
Napier and Krishnan , J JJ Visvanathan 
Chetty v. Arunachellam Chetti. 

39 M. L. J. 608 : 
12 L W. 744 (F. B.) 

g t 73 — Rateable distribution — 

Money paid to Sheriff in execution of a decree 
— Assc&s — Costs of previous execution . 

Where a decree-holder applied for execution, 
money was paid by the judgment-debtor to j 
the Sheriff who paM it into Court. Two other 
creditors who had previously applied for 
execution asked for rateable distribution of the 
assets 

Held, that the money so paid into Court was 
assets avilable for rateable distribution. 

Held, further that the right to rateable 
distribution is limited to the amount due under 
the decree and does not apply to costs of a 
previous application for execution. 

(1911) X. L. R. 36 Rom. 156 diss, 

(1919) X. L. R. 40 Cal 619 referred to. 

( Rankin , J.) Noor Mahomed Dawood v. 
Bilasiram Thakursidass. 47 Cal. 516. 

S. 73 — Right to rateable distribution 

— Rival decree-holders — Attachment in execu- 
tion of one decree only — Effect of. 

Where money is not paid into court in exe- 
cution of a decree, the proceeds of execution 
are not liable to rateable distribution. A decree 
holder who has not applied for execution be- 
fore the receipt of assets in court is not entitl- 
ed to rateable distribution. (Rattigan, C. J .) 
Jadu Rai v. Misri. 11 p. Iw B. 1920 : 

541. C. 41. 

S. 73 and O. 21, B. 72 -Rival 

decree-holders — Auction sale of judgment- 
debtor’s properties — Application by one decree - 
holder to bid at the auction and to set off his 
decree-debt — Right if subject to other decree- 
holders . 

The permission given by the Court to a 
decree- holder to bid at ah auction and to set 
elf the judgment debt against his decree 


C. P. CODE (1908), S. 80. 

amount is subject to the- .right of a rival decree- 
holder to enable distribution under S. 73 of the 
C. P Code. (Seshagiri Aiyar, J.) Aruna- 
CHELLAM CheTTY v. SOMASUNDARAM ChETTY. 

12 L. W. 328. 

S 73 — Rival — Decree-holders — Rate- 
able distribution — • Claim for — • Right of one 
decree holder to impeach decree of rival decree- 
holder for fraud and collusion — Suit for 
declaration and injunction before actual dis- 
tribution of assets — • Maintainability of. 

In the absence of extrinsic fraud and collu- 
sion it is not open to one decree-holder of a 
judgment-debtor to attack the decree obtained 
by another-holder against the same judgment 
debtor seeking rateable distribution as not 
creating a valid debt and entitling the decree 
holder to share in the distribution of the assets 
under S 73 C. P. C. 

The action of the court under S. 73 is mate- 
rially different from that of a Court in insol- 
vency proceedings. 

A rival decree-holder need not wait for the 
distribution of the assets before bringing a 
suit for a declaration that the decree of one 
of the decree-holders A was obtained by fraud 
and collusion and that A, was not entitled to 
share m the rateable distribution. 

The mere fact that the decree was obtained 
by perjured evidence would not be fraud. 
(Sadasiva Aiyar and Burn,JJ ) ; Venkata- 
rama Aiyar v The South Indian Bank 
Ltd. 43 Mad. 3S1 : 38 M L. J. 108 
: 27 M L. T. 66 : (1920) M W. 3ST. 
92 : 11 L.W. 81 : 55 I. C. 452- 

S. 80 — Letter — Accompaniments to 

— Ownership of. 

The plaintiff sent to the defendant a notice 
of suit under S. 80- C. P. C. accompanied by a 
private copy of their Sanad and a certified 
copy of an extract from city Survey Records. 
The plaintiff having claimed to recover the 
acrom pan : merits from the defendant: — 

ileh:, G' 3 'n-^s'rg the claim, that when the 
plaintiffs wrote to the defendant enclosing the 
copies they did not retain any property in them 
unless they expressly asked in their letter that 
the copies should be returned to them. ' (Mac- 
leod, C. J. and Heaton, J.) BalUbhai v. The 
Secretary of State For India. 

22 Bom- Ii. B. 785 : 57 I. Q. 538. 

8. 80 — Manager of the Court of 

Wards— Not a public servant— Notice of suit 
not necessary. See. (C. P. Code Ss. 2, 17 and 80. 

55 I. C. 515. 

; S. 80 — Notice of suit — Public officer 

— Irreparable damage — Apprehension ’ o/— 
Injunction. 

The notice prescribed by S'. 80 of the Civil 
Procedure Code is essential in all suffs against 
the Secretary of State or against a public 
officer in respect of any act purported to- be 
done by the said public officer in his official 
capicity t even though the relief claimed is m 
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C. P. CODE (1908), S. 80. 

injunction and irreparable injury is likely to 
be caused if a rule nisi for an injunction is not 
at once granted and though the act complained 
of is a threat to do a future injurious Act pro- 
vided the threat is conveyed through the per- 
formance of an act such as speech writing 
sending a notice or message, etc , 37 Mad. 113 
F. B. followed. ( Sadasiva Aiyar and Spencer, 
JJ.) The Superintending Engineer v. 
Ramakrishna Iyer. 

39 M. Ii. J. 151 : 28 M. L. T. 163 : 

12 L. W 193 : (1920) 
M. W. IT 495 : 58 I, O 8S5 

’S. 80 — -Receiver — Public Officer — 

Notice of Suit — -Receiver aopointed under the 
Prov. Ins Act. See C. P. Code, Ss. 2 (17) and 

80. 22 Bom. L. B. 987- 

-S. 83 — Alien enemy —Who is — -Resi- 
dence* in hostile country — Effect of — • Firm — 
Alien enemy partner— Right to sue. 

Nationality is not the test for determining 
whether a person is an "alien enemy 99 within the 
meaning of S. 85 of the Civil Procedure Code 
A British subject voluntarily residing or carry- 
ing on business in enemy country will be 
treated as an alien enemy (1915) 1 K. B. 857 ; 
foil 

Residence need not amount to what is called 
domicile, namely permanent residence sine 
animo revertendi. A much less permanent 
residence is sufficient to make a man an alien 
enemy provided it is not of a temporary 
character. 

If a person resides in a hostile country for 
a substantial period of time, he acquires the 
desirability attaching to an enemy during that 
period unless such residence is with the con- 
sent of the Crown. 

(1916) 2 A. C. 338 rel on. 

If one of the partners in a firm is an alien- 
enemy as defined above neither he nor his 
partner, who does not bear any enemy charac- 
ter can recover money owing to the firm in 
the Courts of British India and the plffs, were 
therefore rightly non-suited by the Lower 
Court (1919) A. C. 59 dist. ( Shadi Lai and 
Marbineau , JJ.) Firm Haji ali Jan v. Abdul 
Jalil Khan. . 1 Lali- 276 : 

2 Lab- Ii. J. 275 : 55 L C. 324 

S. 86 — Suit against ruling chief — 

Consent of Governor General. 

Plaintiff held certain lands of the defendant, 
a ruling chief, for which he paid no rent. De- 
fendant applied for resumption of the muafi 
and the Court assessed rent against the plain- 
tiff. Plaintiff thereupon brought the present 
suit for a declaration that he held a heritable 
right to remain in possession of the land with- 
out payment of rent. The plaintiff had not 
obtained the consent of the Governor-General 
in Council under S. 86 C. P. 0. to sue the de- 
fendant. It was contended that plaintiff was 
-suing as a tenant of immoveable property and 
the suit was maintainable 'under the fifth 


C. P. CODE (1908), S. 92. 

proviso to S S6 without the consent of the 
Governor General. 

Held, that the suit was not by plaintiff as a 
tenant of immoveable property, and had been 
rightly dismissed. (Kanhaiya Lai , and 
Stuart, A. J C.) AmirSingh v. Rajgan 
Maharajah Jagat Jit Singh. 

58 1. 0.912, 

Ss 89 and 104 (1) (f)— Arbitra- 
tion without intervention of Court — Appli- 
cation to file the award — Not compulsory— 
Suit to enforce the award — Maintainability 
of — ‘Not res judicata — No innonvation in the 
new code. See C. P. Code Sen. II, Paras 20 
and 21. 18 A. L. J. 960. 

S. 92 —Mahomedan Law waqf — ■ 

Dharmsala — Declaration that property is 
waqf. 

Where in a suit all that the plaintiff claimed 
was that the character of the waqf property 
should be retained and that they should get a 
declaration from the court to that effect. Held, 
that the suit was not of the nature contemplat- 
ed by S. 92 C P. C. 66 P. R. 1892 foil. 

41 C 749 ; 33 C. 789 ; 25 A 631 ; 33 A. 760 ; 
7 A. 178 ; 31 I. C. 236 ; 89 P. R. 1901 ; 110 P. 

R. 1907 11 M. 148 ; 21 B. 257 ; 39 B. 510 Ref. 
(Abdul Raoof, J.) Nihal Shah v. Malan. 

2 Lab. Ii. J. 457. 

*3. 92 — Mahamedan Law — * Waqf 

— Power of court to remove mutwali and 
appoint a stranger as such 

The founder ot a waqf appointed his sister 
and brother and the male descendants of the 
latter mutwali s in succession after himself. On 
his death the sister who was the then mutwali 
mismanaged the waqf affairs and in a suit 
brought under S. 92. C. P. C., the Dis- 
trict Judge removed the sister from the office 
of mutwali and no one of the founder's family 
being available appointed a stranger. 

Held, that the appointment of the plff. as 
mutwali was entirely within the discretion of 
the District Judge as Kan and in the circum- 
stances of the case it was not without jurisdic- 
tion although the Plaintiff was a stranger. 
(Richardson Shamsul Huda , JJ.) NaRAIN 
Das v . Kazi Abdur Rahim. 

24 C W. NT. 690 : 58 I. C- 705. 

S. 92 and O, 1, B. 10 —Parties— 

Addition of plff. — Power of Court — Suit by 
worshippers with consent of Advocate General 
— Addition of Advocate General as plff . Ques- 
tions to be determined in scheme suit. 

In a suit for the protection of a trust under 

S. 92 C. P. C. the most important questions to 
be settled are those which .relate to the admi- 
nistration of the trust and the court has power 
under O, 1, R. 10 to add parties for the 
effectual adjudication of those questions. 

The words, " as between the parties to the 
suit" ought not to be read after the words 
* question involved in the suit " in 0. 1, R. II* 
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Under S. 92 a suit may be brought by the 
Advocate-General himself or by two worship- 
pers to whom he has given his consent in 
writing to sue or by the Advocate General in 
conjunction with those persons. The right of 
each to sue in his own name is not exclusive 
of the right of the other. _ (Spencer and Krish- 
nan, JJ .) Am balavan a Pandara San' nad hi v 
the Advocate-General of Madras 

43 Mad. 707 : 
38 M. Is J- 201 : 27 M. L T- 100 : 

25C.WUL: 

11 Xi. W. 219 : 55 I.C. 546. 

S. 92 — Parties — Suit bad for want 

of requisite interest on the part of one of the 
plffs — Subsequent addition of other persons 
having requisite interest — Effect of 

Where in a suit instituted under S. 92 C P 
C., one of the plaintiffs was found to have no 
interest such as that required by the section 
and thereupon two other men who had the 
requisite interest applied to the Collector and 
obtained sanction to institute the same su ; t and 
were then added as 3rd and 4th plambffs, held, 
that the suit was not liable to be d ; sm ssed on 
the ground that it was bad as la'd and that 
the requirements of S. 92 were sab shed by 
adddmg 3rd and 4th pla : nh‘ffs m the same suit 
(Abdur Rahim and Phillips , JJ.) Jakkam 
Reddi Seshadri Reddy v Subramania ; 
Aiyar. 43 Mad. 720 • 

38 M. L. J. 504 : 11 L. W- 536. 

56 I C- 450 

• S 92 — Persons interested — Addition 

of— Sanction of Advocate -General, if required 

Whether in suit under S. 92 C. P. C. the 
addition of a party requires a fresh sanction 
of the Advocate-General depends upon the 
question whether the scope of the suit has been 
really enlarged by such addition. 

The interest required under S. 92 to enable 
plaintiffs to sue is something substantial and 
not merely sentimental or remote. 

In respect of a chatram charity, persons 
living in the neighbourhood of the institution, 
and being a member of the Brahmin com- 
munity and as such entitled to make use of the 
charity was held to possess a substantial 
interest. 36 M. P. J. 396 (F. B.) applied (Sada- 
siva Aiyar and Spencer , JJ.) Gopala Krish- 
nier v. Gan apathy Aiyar. 

1920 M. W isr; 478: 

12 I«.W. 772 : 58 I C 124 

-** S- 92 — Public trust — Release- 

Management — Wishes of donor. 

S. 92 C. P. Code applies in respect of a 
breach of any express or implied trust created 
for public purposes of a charitable or religious 
nature. 

Where there is no express declaration in the 
deed the intention of the grantor can be 
gathered from the surround 1 ' ng circumstances, 
and if they indicate that the, beneficial interest 
is vested in the public and not in one or more 
individuals, although the control a,nd manage- 
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ment vested in the members of the family the 
Court is entitled to hold that the trust was for 
public purposes. 19 C W. N. 305 applied. 

S 92 only contemplates suits brought in a 
representative capacity for the benefit of the 
public and to enforce public rights in respect 
or an express or constructive trust, claiming 
one or other of the reliefs mentioned in that 
section. Suits brought not to establish a public 
right but to remedy a particular infringement 
of an individual right are not within the section. 
33 Cal. 789 f illowed. 

Where m the deed there is no provision for 
joint management by two or more members of 
the family the Court cannot grant a relief 
counter to the intentions of the founder. 
fCoutts and Sultan Ahmad, JJ ) Rajeswar 
Singh v. Basudeo Narain. 

IP. LT 428: 57 I. C 270 

S. 92— Reliefs claimed in suit— 

Grant of rebel not allowed by the section. See 
(1919) Dig Col. 171. Nizam-Ul-Haq v. 
Mahomed Is:~iak. 1 Lah. L J. 74. 

— -S 92 —Scheme — Appointment of 

trustees from plff ’s community on the ground 
that the trust had largely benefitted by its 
endowment — Propriety of. See (1919) Dig. Col 
172. Annaswami Aiyengar v. Narayanan 
Chettiar. 54 I C 203 

S 92— Scope of — Right to sue— 

Persons interested who are — Heirs of founder — • 
Interest in the trust— * Right to sue for removal 
of trustee and proper management. See 
(1979) Dig Col. 174. MaNOHAR Mukerjee v. 
Peary Mohan Mukerjee. 54. 1 C 6. 

S. 92— Scope of— Suit by worshipper 

to set as : de alienation of property by trustee, 
not within the section. See (1919) Dig . Col. 
175. Mussammat Afiman v. Hamiduddin 
Hussain. 1 Pah. L J 55- 

S. 92 Ch) — Power of court to direct 

delivery of trust property — Trust — .Creation by 
wdl — -Validity — Vagueness, when bad for— 
Power given to trustees to manage as they 
chose — Public Trust — Test. See ( 7919 J Dig. 
Col. 175. Jai Narain v, Bankey Pal. 

58 I- C 566. 

S- 92 (2) — Applicability of Appli- 
cation by mutwalli to Dt. Judge for sanction to 
a lease— Sanction under S 92 not requite See 
Mahomedan Paw, Waqf. 

24 C W. FT. 339 

S, 92 (2) — Civil court — Jurisdiction. 

In deciding whether the jurisdiction of a 
Civil Court is barred under proviso 2 to S. 92 
of the Code the Court must take into 
account the * true position of the defendant, 
as disclosed by all tbe plead 1 ' ngs, if the defen- 
dant takes up a position for the purpose of 
taking advantage of the bar created by the 2nd 
proviso to S 92, the Court must determine 
whether that proviso has any application. 

C Kotwal , A. J. C.) KhaJA Mirja v. Vithoba 

58 I. C. 960 
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S. 92 — Proviso 5 — Entry in bah: — 

Oral agreement to pay interest — Admissibility 
of. See (1919) Dig . Col. 537. Bhan Singh 
Gokal Chand. 1 Lair 83. 

s. 94 (c) and (e) — Injunction- 

Proceedings under S. 40 B. T, Act — Power to 
restrain — -Civil Court— Jurisdiction, See (1919) 
Dig. Col. 176. Bhajan Ahir v. Gangesi-iwar 
Kuar. 5 Pat. Ij. J- 76. 

S- 96 (3) — Consent order — Not 

appealable — Compromise in excess of authority 
of pleader. See (1919) Dig Col 177 Syed 
asad Raza v. Wahidunnissa Begam. 

57 I- C. 70 

S. 97 — Consent decree — Consent of 

pleaders — Intimidation of court— Effect of, 

A judgment obtamed by consent ot counsel 
acting in court in a- matter withm their 
authority cannot form the subject of appeal. 
When consent of the counsel was accorded 
when the judge intimated that he would 
otherwise decline to entertam the motion, it is 
not tree and fair but constrained and involun- 
tary acquisecence in a court ot trial wh ch the 
Court has decided to adopt (Mookerjee and 
Fletcher , JJ ) Radha KisseN Khetry v. 
Lukhmi Chand J ha war. 

24 c. w. 3ST. 454 : 31 C. X,. J. 283 : 

56 I C. 541 

S. 99 and O 1, R 3 —Suit for 

declaration that alienations by father in 
favour of several alienees is not binding on 
the family — Not bad for misjoinder — Dis- 
missal of suit ■—'Interference in appeal. 

In a suit by plffs. tor a declaration that alien- 
ations of family lands made by the : r father in 
favour of several ab'enees was without con- 
sideration and necessity and did not affect 
their reversionary rights, on a preliminary ob- 
jection that the suit was bad for misjomder of 
parties and the trial court upheld the objection 
and dismissed the suit. 

On appeal the District Judge held that there 
was no misjoinder of parties or causes of action 
and reversed the decree of the first Court. 

Held, that the suit was not bad for misjoin- 
der of parlies and the plffs were competent to 
bring one suit against the vendees and the prior 
mortgagee and that the District judge was 
justified in reversing the decree and remanding 
the case for trial, (Shadi Lai and Wilberforce, 
JJ ) Ralla Ram v. Mulk Raj. 

1 Lab. 295 : 17 P- L R 1920 : 

54 I. C 512. 

- — r— — -S. 99 and. o. 21. R QQ— Technical 
defect — Sale — V erification — Defect in — Effect 

of- 

The verification reqmred under O. 21, R. 66 
f3) of the C. P. Code by the karbazdaz ot the 
decree-hold ir is valid, when the court is 
satisfied that he was acquainted with the facts 
of the case. 

An, objection as to defect in signature on the 
petition cannot be allowed to be raised for the 
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first time in appeal, as it could have been cured 
by amendment under O. 6, R. 17 of the new C. 
P Code of 1908 Moreover, the mere fact that 
a plaint is not duly signed does not make it 
void, 2 C L. J. II doubted. 22 All. 55 ; 34 All. 
348 and 17 Cal 580 rel. 

Under S. 99 of the C. P. Code, an appellate 
court will not reverse a decision merely on the 
ground of a defect of signature (J zvala Prasad 
and Adami, JJ.) Raja BraJA Sundar Deb v. 
Sivaranjan. 1P L T- 647 

“S- 100— -Cosis — Second appeal. 

A second appeal on a question ot costs is 
maintainable. (Martineau, J) Karam Kaur 
v Kirpa Singh. 2 Lah. L J. 310. 

g X00 —Custom —Proof of- — Ques* 

tion of law. 

The question whether the facts proved and 
found satisfy the requirements of law to 
establ ; sh a custom is a question of law and 
one which the High Court can and must 
consider in second appeal. (Spencer and 
Krishnan , JJ ) O ll a p? am a n a n n a Nanakax. 
Secretary of State. 55 I. C. 770. 

S. 100 — Error of law — Presumption 

— Ignoring of. 

Where the lower appellate court comes 
to a conclusion without taking into account the 
presumption arising tram the habits of the 
people, it commits an error in law and a 
second appeal is competent f Broadway , JJ) 
Diwan v. Jagta. 1 Lab. 206: 56 I- C. 728- 

-S . 100 — Error of procedure — Omi- 
ssions to consider material evidence. 

The failure by an Appellate Court to deter- 
mine the critical question between the parties 
to a suit and to consider the oral evidence 
adduced on behalf of the deft, amounts to a 
substantial error of procedure (D<%s, J.) Bhi- 
Khan Qassab v . Mardanali. 56 I. C 40* 

S. 100 — Misconstruction of docu- 
ment , when a ground. 

A second appeal is not maintainable merely 
on the ground that the Courts below have 
misconstrued certain documents which are 
neither documents of title, nor embody a 
contract, nor are the foundation of the suit. 
(Das and Adami, J J) Kuldip Narayan Rai 
v . Banwari Rai. 5 F- L- 'J- 251 : 

1 P. L T. 126:55 I. C 179- 

100 — Question of law— When can 

be raised— Change of case. 

A pure question of law arising out of the 
I findings of the Courts below and one which is 
patent on the record can be raised for the first 
time in second appeal. 51 I. C. 5SS foil. 

The nature of a suit cannot be changed in 
second appeal so as to make the suit for arrears 
ot mamtamance one for contribution Btoctd- 
way J .) Biwan Chand v. Bishen Das. 

% L^b. L J. 
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S- 102 — Decree in suit of small 

cause nature — Order in execution — Not open 
to second appeal. 

No second ap peal l : es against an order 
passed in execution proceedings arising out of 
a suit of the nature cognisable by a Court of 
Small Causes and of value below Rs 500 
{Ncwbould and Cuming, JJ) Kunja BEdARl 
Roy v Panchan ox Sirdar. 54 I C 429 

*~S- 102 — Rent — • Malik Makbuza 

tenure — Small cause nature — No second aopeal. 
See C P. Ten Act, S 81. 56 I C 845- 

— S. 102 and O 21, It. 71— Second 

appeal — Resale on purchaser’s default — 
Recovery of deficiency on resale — Second 
appeal. 

No second appeal bes from an order passed 
on an application made bv the decree- holder, 
under O. 21, R. 71 ' of the Cn'd Pro- 
cedure Code 190S, to recover defic ency of 
price from a defaulting purchaser, when the 
decree Is for a- money claim less than Rs. 500. 
Madeod , C J. and Fawcett , J ) Raj \ char ya 
Clem anna. 22 Bom L B 1193. 

— * S. 102 — Small cause nature — Suit 

for recovery of grazing fee — Second appeal . 

No second appeal bes under S. 102, C P. 
Code for recovery of less than fi\e hundred 
rupees claimed as grarng fee. 

There can be no cla^m for rent unless there 
is a tenancy and there can be no tenancy un- 
less a right to the land has been given to the 
grantee: 20 C L. J. 227. Rel. (Mookerjee, C J. 
and Flecther, J .) Jatindra Mohan Lahiry v 
Abdul Aziz Mia. 32 C. L. J. 83. 

S. 102 — Small Cause suit tried as 

a regular suit — Effect of 

In a suit filed in the Small Cause Court for 
the recovery of certain Mahabrahtnani offer- 
ings the plaint was returned to be presented on 
the regular # s : de as the defendant denied the 
right of the * plamtiff to receive the funeral 
offerings in dispute. The suit was tried as a 
regular suit and there was also an appeal before 
'the District Judge. Held, that the suit remained 
a suit of the nature cognizable by a Court of 
Small Causes and that under S. 102 no second 
appeal lay. 2 O. C. d. 276. Ref. {Stuart, J ) 
Bach chi v Debi Prasad. 23 0 C 117: 

571. C 557 

S. 102 and. 0. 43, B. 1. (a )—Smt 

of small cause nature— Remand by appellate 
court — No appeal from order of remand. 

There is no second appeal in a suit of a 
small cause nature of the value below Rs 500 
An order of remand therefore in such a suit is 
not open to appeal. (Tudball and Ryves, JJ ) 
Amba Prasad u. Musktaq Husain. 

42 AIL 200 : 18 A L. J. 167 : 

54 I- C- 432. 

■ — S« 102 — Stut of Small cause nature 

— Suit to recover money forcibly taken. 

A suit to recover a sum of money forcibly 
taken out of the possession, of the plaintiff by 
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delendant is cogn : sable by a Court of Small 
Causes, and where the amount involved is less 
than Rs 500 there is no second appeal. ( Ryves 
and Jwala Prasad, JJ) Chockey Bharti v. 
Baldeo Gir. 57 I- C- 505- 

S. 103 — High Court-Power to 

determine question of fact 

The H ; gh Court can determine a question of 
fact in second appeal when all the evidence is 
before it and when the lower appellate court 
has not given any finding thereon (Sir Law- 
rence Jenkins) SetURATNAM Iyer v. Ven- 
katachela Goundan. 43 Mad 587 : 
38 M L. J. 476 : 18 A L J 707 : 
271 L T- 102 : 11 L. W 399 : 
22 Bom I* R 578 . (1920) M W IT 61: 
55 I C. 117 : 47 I A 76 (P C ) 

>S. 103 — Second Appeal—- Appro- 
priate issue not framed in trial Court or first 
appeal — May be derided in second appeal if 
evidence sufficient. See (1919) Dig. Col. ISO. 
Damusa v. Abdul Samad. 

47 Cal. 107 (P. C ) 

S. 104 and 0 43, R, 1 —Appeal 

from. Order — Order granting leave to sue a 
receiver for damages caused by his negligence 
— Appeal, 

No appeal l : es from an order granting leave to 
sue a Receiver for damage caused by his negli- 
gence, laches etc.. ( Madeod , C.J. and Heaton, 
J J Shriniwas v M. C. Was. 

22 Bom Ij B. 1126* 

S. 104 (f) SeR. II paras 20 and 

22 — Appeal— Order film g or refusing to file 
an award — Private refcrence-Decree on award 
— Effect of. 

An appeal lies agamst an order filing or 
refusing to file an award in an arbitration 
made without the intervention of Court. The 
fact that a decree has been drawn up after the 
passing of the order cannot take away the 
right of appeal agamst the order. {Lindsay, J ,) 
Lachmi Narain v Sheo Nath Pandey. 

42 AIL 185 s 18 A- Xi J. 78 : 

54 I C 443. 

Ss. 104 (2) 47 and O. 43 (1) J— 

Appeal from order — Second appeal. 

No second appeal lies from an order passed 
under O. 21, R. 19 of the Civil Proce- 
dure Code 1908 even if the auction purchaser 
is the decree holder himself. ( Shah and Crump, 
JJ ) Kao hu Ravji Mindhe Vanjari v. 
Trimbak Ivhemchand Guj / rathe 

44 Bom. 472 : 22 Bom. Xi B. 383 : 

56 I. C 597. 

— S- 105 — Order of Court returning 

plaint for amendment — Not appealable. 

An order of the Court returning a plamt for 
amendment is not appealable under S. 105 C. 
P. C but the piT could challenge the correct- 
ness of the order ia his appeal from the decree 
notwithstanding that he had compbed with the 
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oi'der and that he could have allowed his suh 
to be rejected and appealed from the rejection 
(Bevan Patman, J,) Shah Jahan v Inayat 
Shah. 1 Lah 54 

S. 105 (2) and O 41, B 23- 

Disposal of suit on a preliminary point, what 
constitutes— Decision on the whole case — 'Dis- 
missal of suit as not maintainable— Effect of. 
See (7910) Dig Col. 181. Bhadvi Sahu 
Manowar Adi. (1920) Pat. 91- 

,gj. jog (g )• — Remand — Order not 

appealed against — Finality of. 

An order of remand if not appealed against 
is final and cannot be questioned by the Dower 
Court. (Scott Smith J) Karm Narain v. 
Salamat Rai. 57 I. C. 52. 

-S. 107 — Appellate court — Leave to 

withdraw suit with liberty to sue again — -Power 
to grant, See C. P. Code O. 23, R 1 . 

22 Bom. L. B 1X83 

Ss< 109 and 110— Consent decree 

— Appeal to Privy Council incompetent. , 

An appeal does not lie to the Privy Council 
from a consent decree even where such decree 
reverses the decree of the first court and where 
the value of the subject-matter of the anneal is 
above Rs. 10,000 (Dawson Milter, C. J , and 
Midlick, J .) Lachmi Narain Marw.vri v. 
Balmakund Marwari 5 P L. J. 383. 

1 Pat. L. T, 599 : 57 I. C. 245- 

S. 109 —Final decree or order — 

Meaning — Decision that suit is not barred by 
res judicata — Appeal to Privy Council. 

Appeals on matters interlocutory in them 
nature should be allowed to be pre'errred to 
his Majesty in Council only when their 
decis’on w'll put an end to the litigation and 
finally decide the rights of parbes. 

When therefore a suit was d : smissed by 
the Subordinate Judge as barred by res judi- 
cata but his decision was reversed by the 
High Court who remanded the case held that 
leave to appeal to Privy Couucil should not 
be given. (Mears, C J. and Banerji, J ) M. 
Sajjad ali Khan v M. Ishaq Khan 

42 All. 174 : 18 A- I» J- 83 : 

54 I. C. 504. 

- s. 109 and o. 45, B. 3 — “Other- 

wise jit 99 for appeal — Qestion as to whether 
fraud of mortgagor alone vitiates registration 
— Order of remand— Privy Council appeal — 
Leave when to be granted 

A mortgage was reg ; siered at B. The bulk 
of the properties mortgaged was within the 
jurisdiction of reg : stration Dt of D A small 
part . of the properties mortgaged was situate 
in the Jurisdiction of the Dt. of B. In a suit 
lor sale upon the mortgage, the Court found 
that the B. property did not belong to the 
mortgagor at the date of the mortgage but it 
was. recorded in his name. 

* The first Court held that this was fraudulent 
and dismissed the suit. The High Court 
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remanded the suit to the Court below on the 
finding that the mortgagees d* : d not participate 
m the fraud The deft, applied for leave to 
appeal to the Privy Council. Held that the 
decision of the H*gh Court was not a final 
order w.thin S. 100 C. P. C and an appeal did 
not lie to the Privy Councfi from that dec : sion. 
But the question whether the fraud of the 
mortgagor would vitiate registration and 
disentitle the mortgagee to enforce his mort- 
gage was a substantial question of law and 
therefore the case was fit for apppeal to the 
Privy Council. (Mears, C.J and Banerji, JJ 
Dirgfal Singh v Pahladi Lad. 

42 All- 170: ISA. L. J. 137: 

54 I C. 528. 

— — — g, X09 — 'Suit invlving mere ques- 

tion of law — Whether leave can be granted. 

It is well settled that the mere tact that the 
appeal involves questions of law does not bring 
the case under S. 109 (c) it must involve deci- 
sion of matters of public or private import- 
ance. 

The question whether a 'suit is maintain- 
able to set aside an exparte decree obtained by 
perjured evidence has been now settled by 
recent decisions of the several High Courts, 
which concur in hrldmq t:W where the plain - 
Lff had. an opportun-iy to con c.v. Ac previous 
suit, and he himself was guilty of - laches, his 
application under 0„ 9 R 13 having been dis- 
missed he is debarred from re-opening the 
controversy, as there must be some finality to 
litigation. (Dawson Miller, C J and Adam i,J ) 
Kripasindhu Panig ?ahi v. Nanda CharaN 
Panigrahi. 1PLT. 239 : (1920) 

Pat. 209 : 56 I C. 615. 

S 109 — ■’ Valuation below Rs, 10,000 

— Application of evidence — -Not a question of 
general importance. 

In a case where the subject matter is less 
than Rs. 10,000 in value and the sole question 
upon wired the decs on oi the case rests is one 
of evidence the point is not one of general 
interest and importance to justify the grant of 
a certificate that the case is a fit one for appeal 
to the Privy Councd, (Grimxvood Mears C. 
J,and P C. Banerji, JJ) Mu. Taffar Ali v. 
Muhammad Jawad, 1 54 I C. 463. 

Ss 109 and. 110 —Valuation of 

suit above Rs 10.000— Appeal valued at less 
than 10, 000 Rs. — Leave if can be granted— 
Question of law — Misjoinder 
• The original valuation of a suit exceeded Rs. 
10,000, but on appeal by one of the deits to the 
High Court the contest was for a sum less than 
Rs. 10,000. Held, that the case for tile purpose 
of leave to appeal to his Majesty in Council did 
not come within S. 110 C. P. C. 

The question whether the omission to so 
implead one of the plffs. as party in an appeal 
to the High Court, ’s :a:al to the aopeal is not a - 
question of law to justiiy a certificate that the 
case is oth^rwhea fit one for appeal to 
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Majesty in Council. (Grimwood Mears, C. J. 
and Bancrjee, J.) Sheikh Muhammad 
Hashim v. Ram Sahal 54 I- C. 450 

S- 109 (a ) — Final order— -Meaning 

of — Order refusing to Stay proceedings under 
S. 19 of the Arbitration Act — Not appealable 
. In suits tor damages under contracts which 
contained an arbitration clause appellants 
applied to the Court under S. 19 of the Indian 
Arbitraton Act (Act IX of 1899) to stay the 
proceedings with a view to the issues being 
referred to arbitration under the clause. The 
appellate Court refused a stay but granted 
leave to appeal to His Majesty in Council 
holding that their order refusing a stay was 
a ‘final order*, within S. 109 (a) C. R C. 

Held , that an order is final only if it finally 
disposes ot the rights of the parties and that 
the order refusing a stay d : d not finally dispose 
of those rights, but lett them to be determined 
by the courts in the ordinary way. The appeals 
to the Board was therefore incompetent. (1891) 
IQ. B. 734. (C. A) and (1903) 1 K B. 347. 

(C. A.) approved. - (Viscount Cave.) Firm of 
Ramachand Manjimal v. Firm of Gover- 
DHA.ND.4S VlSHIRDAS R.ATAN CHAND. 

39 M, L J. 27 : 12 Xi. W- 15 : 
24 C- W 1ST. *721 : 18 A. L. J. 591 : 
22 Bom. L B 606 : 28 M. L. T 87: 
56 I. C. 302 : 47 I. A. 124- P- C. 

* S. 109 (a ) — Final order — Probate 

application — Decision as to locus standi of 
applicant. 

'An order is final within the meaning of S. 
109 of the Code of Civil Procedure, if it finally 
disposes of the rights of the parties. Where, 
on application of the Benares Hindu Univer- 
sity for probaie of the will of a testator, the 
Judicial Commissioner's Court held in appeal 
that the University was a juridical person 
legally competent to act as executor and to 
apply.for probate and remanded the case for 
trial on the merits, held , that the question 
whether, being competent to apply, the 
University is entitled to grant of probate still 
remains outstanding and the order of the 
Judicial Commissioner's Court was not a final 
order within the meaning of S. 109 of the Code 
of Civil Procedure. 18 A. L. J. 591 foil. 6 L, 

J. 70 ref. (Zindsay and Wazir Hasan , A. J.) 
Sri Krishna Das v. The Benares Hindu 
University. ^ 23 O- C. 324- 

S- 109. (C) — Privy Council — Leave 

to appeal — Question of fact li Decree or order ? ' 
meaning of — Judges coming to different 
conclusions on vital matters — Effect — of. 

Under S. 109 (C) C P.C. a High Court can if 
persuaded that a case is a fit one for appeal to 
the Privy Council grant leave to appeal in any 
case even upon a question of fact. 

The words 4, any decree or order” in S. 109 
(c) C. P. C. do not mean any decree or order 
other than a decree or final order passed on 
appeal by a High Court or by any other Court 
of final appellate jurisdiction. 
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Where two judges have arrived at diametri- 
cally opposhe conclusions on the vital ques- 
tion on which the suit should be decided the 
case is a fit one for appeal to his Majesty in 
Council. (Stuart and Lyle, A.J C.J Sheo 
Bahadur Singh v. Beni Bahadur Singh. 

54 I. C. 828. 

Ss. 110 and^ 149 — Confirming 

judgment — Dismissal for insufficiency of 
court fee — Leave to appeal — Substantial 
question of law. 

A decree of the High Court dismissing an 
appeal on account of insufficiency of Court- fee 
is one affirming the decree of the first Court 
within S. 110 C. P. C. 

A refusal by the High Court to show any 
indulgence under S. 149 C. P. C. is not a 
question of law. (Scott-Smith and WUber- 
! force, JJ) Musammat Satto v. Amar Sing. 

1 Lah. 220 : 1 P. L. R 1920 s 
1 Lah- L. J. 69 : 54 I. C. 400- 

-S. 110 — Consent decree — Not 

appealable . 

Ro appeal lies against a consent decree to 
His Majesty in Council and leave to appeal 
cannot be granted. (Dawson- Miller, C. J and 
Mullick , J.) Lachmi Narayan Marwari v. 
Bal Makund Marwari. 

5 Pat L. J. 383 : 1 Pat- L T 599 : 
(1920) Patn349 : 57 I. C 245. 

g — Privy Council — Leave to 

appeal to — Decree of lower court confirmed 
on appeal — New case , on application for 
leave. 

The value of the subject-matter in a suit 
exceeded Rs. 10,000, and the decision of the 
first Court was affirmed on appeal by the High 
Court. The appellant-applied lor leave to apply 
to His Majesty in Council, taking up a position 
that was not taken up in the argument of the 
appeal in the High Court ; Held, that the case 
was not a fit one for the grant of a certificate 
for leave to appeal to His Majesty in Council. 
(Grimwood Mears C, J. and Tudball , J.) 
Maina Bibi v. Wasi Ahmad. 

58 I. C. 179- 

S- 110 — Question of general import- 
ance — Interpretation of a Privy Council 
decision . 

Where there is a conflict of Judicial opinion 
as to what was intended to be laid down in a 
decision of the Privy Council and as to the 
effect of the decision the question is one of 
general importance to justify the grant of a ■ 
certificate under S. 110 C. P. C. for leave to 
appeal to H:s Majesty in Council. (Mears, C. J, 
and Barer]:, J.) BRIJ NARAIN Rai v. MANGLA 
Prasad Rai. 56 I. C. 626. 

S. '110 — Valuation — Addition of 

interest. 

In calculating the value of the subjecriraat- 
ter of a suit for the purpose of an appeal to. the 
Privy Council the appellant is not entitled' to 
* add the interest to the decretal amount in order 
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to bring the value up to Rs 10,000 (Sir Grim - 
wood Mears, 0. J. and Rafique , J ) S vhu R vm 
Kumar v. Mohammad Yakub. 42 All 445 : 

55 I C 976 

— ^ ]_ — Valuation of subject-matter 

Decree upheld in part— Privy Council. 

Plaintiff sued for recovery ot Rs 8,740 being 
the balance ot mowes advanced for the pur- 
chase of sleepers and not accounted for and 
also claimed Rs 7,789 — 15 — 6 as damages for 
breach of contract. Plff. obtamed a decree 
for Rs 4,783 on 'account of the advance and 
Rs 11,908 — 4 — Oas damages. The High Court 
on appeal upheld the decree for Rs 4,783 but 
the claim for damages was dismissed. Plain- 
tiff applied for a certificate under S. 110 
of the Civil Procedure Code to appeal to His 
Majesty in Council 

Held , that the decree for Rs. 4,783 having 
been upheld, that sum could not be questioned 
on appeal. As the subject-matter in d’spute 
on appeal to the Privy Council was not more 
than Rs. 7,789 — 15 — 6 amount he claimed on 
account of damages the proposed appeal did 
not satisfy the conditions laid down by S. 110 
of the Civil Procedure Code. (Tudball and 
Rafique, JJ ) Sheikh Muhammad Habi- 
buelah v. Umar Darazali 57 I C 40. 

X XO — 'Value of claim — Value at 

the date of the High Court decree . 

For the purposes of appeal to His Majesty in 
Council under S. 110 of the Civil Procedure 
Code the value of the share- which the appel- 
lant claims and not the value of the entire 
family property is the test. Such value ought 
to be taken as at the date of the decree of 
the H'gh Court under appeal (Shah and 
Hayward , JJ.) Raoji Bhikaji Kondkar v. 
Laxmibai anant Kondkar 44 Bom. 104 : 
22 Bom Ii- B 243 : 55 I- C- 972- 

— S. 115 and O- 34, E 5 (2).— 

Application for decree absolute — Objection — 
Declining to entertain — Revision .. 

Where m a mortgage suit plff. appled 
for a decree absolute under O. 34, R. 5 ( 2 ) C, P. 
C. and the deft, filed “objections, held, that an 
application in revision did not lie to the High 
Court aga ; nst an order declining to entertam 
the objections and making the decrees absolute. 
(Das and Adami, JJ ) Kumar Ga.NGANAND 
Singh v. Rai Pirthi Chand Bahadur. 

5 Pat- Ii. J. 342. 

> - 5 . X15 — Arbitration— Award— Coer- 

cion — Use of threat by Court — Award liable to 
be set asMe in revision. See Arbitration, 
Award. 18 A- Ii J- 952. 

-~S . X 1 5 — -Arbitration— Award — Revi- 
sion — Grounds for interference. 

The High Court is reluctant to interfere on 
revision m arbitration cases unless it is 
compelled to do so in circumstances of gross 
and material irregularities. 

The Judgment of the Lower Appellate Court 
being entirely based on inaccuracies or j 
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nrsunderscandmgs is vitiated thereby and 
cannot be upheld. ( Wilberforce , J ) Firm of 
Kesar Mal Shankar Das v. Hukam Chand 
Badri Nath. 2 Lah» Ii. J. 681. 

S, 115 and Sch. II. para 16- 

Award — Decree without allowing time for 
objections— No appeal— Re vis ; on. See C. P. 
Code, Sch. II. Para 16 * 

22 Bom. L B 1454. 
S. 115 — “ Case decided ” — Interlocu- 
tory order — Staying suit under S. 10, C.P.C . — 
Revision. 

An appl : cation under S. 10 C. P. C for the 
stay ot a suit is not a "case” and an order for 
stay passed on that application is not the 
decision of a "case” withm S. 115 of the Code, 
and no revision lies from such an order. 

The word "case” in S. 115 not confined to a 
suit, but it cannot be construed to mean an 
interlocutory order in a suit although the order 
may be of such a nature that it cannot be 
interfered with even under S. 105 of the Code 
when an appeal is preferred from the final 
decree in the suit. 32 All , 623 appl; 17 A. L, 
J. R. 718 . ( Saner ji , J.) Sultanat Jahan 
Beg am Sundae. Lae. 42 AIL 409 . 

18 A. L J- 431 : 58 I. C. 90' 

S 115 and O 9- B. 8-Commis- 
sioner — Appointment of in suit — Dismissal 
of suit before Commissioner’s report is made 
—Revision — Interference — Govt, of India Act 
S. 107. ' 

A Court is not competent to dismiss in 
default a suit in which a Commissioner is 
appointed and has not made his report as such 
suit cannot be heard until the commissioner 
has finished work. 

No appeal lies against such order of dismis- 
sal but the High Court can set it aside under S. 
115 C. P. C or under S. 107 of the Government 
ot India Act. (Chatter jea and Duval, JJ.) 
Satindra Nath Banerjee v. Banwari 
Mukunda Dass 54 I. C- 568. 

S. 115 — Costs — Order as to if open 

to revision. 

The High Court will not interfere under S. 
115. C. P. Code with an order awarding costs 
of an adjournment necessitated by the party 
affected not complying with a provision of the 
law, when the amount awarded is neither ex- 
cessive nor unreasonable. ( Kotwal , A . J. C.) 
Nandlal v. Govindlal. 57 I C- 506. 

S 115 — Or. P. Code S. 476— Sanc- 
tion to prosecute by Revenue Court— Inter- 
ference. 

The High Court has no power, either under 
S, 115 of the Civil Procedure Code or under 
S, 439, Criminal Procedure Code, to revise 
an order passed by a Revenue Court under S. 
476, Criminal Procedure Code, directing the 
trial of a person for. an offence. The lact that 
the order is described as having been passed 
"in a miscellaneous criminal case 5 * does not 
make it one passed by a Magistrate, if it i^ 
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signed by the officer making it as a Revenue 
officer. (Kotival, A.J.C) Manklal v. Emper- 
or. 58 I. C 913. 

S. 115~~£Vwo/ law — Limitation 

—Not a ground for revision. 

The H^gh Court will dot interfere by way of 
revision of a non-appealable order on the 
ground that the Court below has wrongly de- 
cided the question of limitation raised in the 
suit. (Bancrjt,J) Hashmat ali v Mohan 

55 1. C. 871. 

g — Lrror of law — No ground 

for revision. 

Where there is no question of jurisdiction 
or of the court having acted illegally in the 
exercise of its jurisdiction an application on 
revision is not maintainable even though the 
court below had committed an error of law 
(. Banerji t J.) Har Sahai Mal v. Brij Lal. 

18 A- L J. 373:58 1 C. 182 

S 115 — Error of taw — No revision. 

’• The High Court will not interfere under S. 
115 C. P. C. with a mere error of Law’. 

The dismissal of a suit for rent on the ground 
that the holding of which rent is claimed con- 
sisted of two plots but only one was described 
in the plaint is an error of Law. (Newbould, J.) 
Abinash Chandra Choudhury v Osman 
Biswas. 54 I. C. 757- 

S. 115 andO. 41, R 2*7 —Error of 

law — ■ Reception of additional evidence by 
appellate court — No revision 

A mistake in law on the part of the appellate 
court in directing evidence to be tendered 
which it is not competent to receive is not re- 
visable by the High Court, (MulUck and 
Sultan Ahmed , JJ.) Gaya Singh v. Name 
Singh. 5 Pat. L J. 263 : 56 I. C. 983 

Ss 115 and o. 9, R. 13~Exparte 

decree- — Sett'ng aside grounds for, not sustain- 
able — revision— Interference by High Court, 
See C. P. Code, O. 9, R. 13. l Pat Ii T. 69 

: — S. 115 —Interference in revision — 

Ground for . 

If the record were not before a High Court 
but sufficient materials were before it to induce 
it to send for the record to correct a gross error 
apparent on the face of the record the High 
Court should accede to the application in the 
exercise of the powers conferred upon it not 
under S, 115 C P. C. but under the wider and 
larger power conferred upon it under S. 107 of 
the Govt, of India Act. ( Atkinson andAdami, 
JJ.) Brindaban C hander Choube v. Gqxjr 
Chandra Ray, (1920) Pat 56 : 

1 Pat L.T. 467 : 56 LC-155. 

Ss. 115 and O. 41 > R. 2*7— Inter- 
locutory order— Additional evidence— Admis- 
sion by appellate Court. 

Where an appellate Court ordered the taking 
of additional evidence vis. examining an 
attesting witness' to prove the mortgage bond" I 
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; n suit, which had not been duly proved in the 
Trial Court, and the defendant moved the High 
Court m revision. 

Held, — (l)^that the High Court could not 
revise the order under S. 115, there being no 
question of jurisdiction but only an error of law 
— junsdication must be distinguished from 
power. 

xAmd ( 2 ) that prima facie the appellate court 
is not competent to take evidence, under O. 
41, R. 27, which the party, if he had been 
deligent, might have produced in the Trial 
Court. (Mullick and Sultan Ahmad , JJ.) 
Ganga Singh v. Nemo Singh. 

1 Pat. L. T. 701. 

.g 115 —Interlocutory order — Ar- 
bitrary and unjustified — Revision — Order 
requiring defendant in 'suit under O 27, R. 63 
to deposit decree amount , 

In execution of M's decree against B for sale 
on a mortgage the mortgaged property was sold 
by auction ’and was purchased by L. There- 
upon R. brought a suit against M, B and L for 
a declaration that the property belonged, to him 
and was not saleable in -execution of the said 
decree. In the course of the suit L applied 
that M be ordered to deposit the decretal 
amount which he had realised by the auction 
sale ; as otherwise, in case of R's suit being 
decreed. L would be -unable to get back his 
purchase money from M who was alleged to 
i be a man of no 'means. The court made an 
1 order accordingly. Held, in revision, (1) that 
the order was arbitrary and unwarranted by 
law ; (2) that a revision lay inasmuch as the 
order was one which in the event of the plain- 
tiff's getting a. decree, the applicant could not 
assa’l m appeal therefrom, as the order did not 
affect in any way the merits of the plaintiff's 
case, and so the rule against entertaining 
revisions from interlocutory orders, whicji could 
be contested in appeal did not apply. 4 All. 
592 dist,. [Rafiq, J ) MURtaza Khan v. Lalta 
Singh. 18 A. L. J 486 : 58 IC. 729- 

S . 115 — Interlocutory order — Court 

fee — Revision. 

The High Court will not revise an interlocu- 
tory order demanding ad valorum Court fee on 
a plaint as the order of rejection of the plaint 
under O. 7, R.$L1 is appealable. The general 
practice of the High Court is not to interfere 
under S. 115 of the C. P. Code when another 
remedy is available to the petitioner. (Coutts 
and Ad ami, JJ.) Mussamat Lacbmibati 
Kumari v. Nandkumar Singh. 

5 Pat. Ii J. 400 : 1 P- Xi. T 268: 

56 I. C. 649. 

S- 115 — Interlocutory order — Decis- 
ion on issue as to jurisdiction of Court — ■ 
Interference by High Court in revision — 
Punjab Courts Act, S . 44. 

A High Court has power to interfere in revi- 
sion with an interlocutory order. 40 Ind, 
Cas, 65 5 26 P. R. 1917 followed. 
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Interference on the revision s ; de, however is 
only permissible when an interlocutory order 
is so unjust and is likely to put things into so 
inconvenient a position that irreparable harm 
would be done to the applicant for revis’on. 

A High Court will interfere with an inter- 
locutory order passed by a subordinate Court, if 
the question involved is not one of the exerc ; se 
of discretion but of want of jurisdiction and 
manifest injustice nrght other \v ; se be done 

When a Couit comes to an erroneous deci- 
sion that it has jnrisd : ction to try a suit the 
High Court \v : ll interfere in revision so as to 
put matters right at the earliest possible stage 
(Broadway, J ) Saw an Singh v Rahman 

55 I C 739 

S 115 — Interlocutory order — Deci- 
sion on preliminary issues — No revision 

An application for revision is not entertam- 
able from an order deciding preliminary issues 
in a suit where such order would be appeal- 
able when the suit is finally decided. (Rafique, 
and Piggot, JJ ) Aida l Singh v. Pea re y 
Lad. 58 I C- 248. 

S 115 — Interlocutory order —Direc- 
tion to pay advalorem Court-fee — No inter- 
ference — Other remedy open on appeal from 
order rejecting plaint under O. 7 f R. 11 . 

Where the Lower Court decided the issue 
about Court fees and called upon plff. to pay 
deficit court fee calculating it ad valorem. 

Held, that the High Court will not interfere 
under S. 115 as there was another course open 
and no irremediable harm was suffered by the 
interlocutory order there being the right of 
appeal against the order rejecting the plaint. 
(Roe andjwala Prasad, JJ.) BfiUBANESHWARI 
Prasad v. Mohan Lad. 

IP L T- 5 : 55 1. C. 786. 

S 115 — Interlocutory orders — 

Joinder of parties. 

An order allowing joinder of persons claiming 
adversely to each other is illegal and of a kind 
which falls within the purview of S, 115 of the 
C. P. Code. (St any on, A.J.C.) Ambadas v. 
Pandu. 57 I. C. 784- 

— — — S- 115 — Interlocutory order — No 
interference in revision. 

The High 'Court has no power, under S. 1-15 
of the Civil Procedure Code of 1908, to call for 
the record of any case which is under trial by a 
Court subordinate to it In other words it 
will not interfere with interlocutory orders 
passed by such Court in the course of a pend- 
ing suit. (Macleodt C.J.and Heaton, J.) Bai 
Rami v. Jaga Duddabh. 

44 B. 619 : 22 Bom. L. K. SOI : 

57 I. C- 556. 

— — — — 115 — Interlocutory order— Pre- 
liminary decree — Order after— Revision . 

In a suit for possession by - partition a 
preliminary decree was passed, on the 4th 
April 1919, directing partition of the house and 
declaring;! hat the plaintiffs respondents were 
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entitled to one moiety. A local commissioner 
was then appointed to carry out the partition 
who reported the house w.as impartible On 
the 11th June 1919 the Muns’-ff passed an order 
to the effect that the plaintiff could choose 
whether they would take the lower storey of the 
house for themselves and pay Rs. 200 to the 
defendant or would allow the defendant, to take 
the lower storey and be pa’d Rs 200 by him. 
Agamst tins order the plaintiffs respondents 
preferred an appeal to the District Judge who 
accepted the appeal and remanded the case. 
Agamst th : s decision of the District Judge 
defendant preferred an appeal to the H 3 gh 
Court Whde this appeal was pending in the 
High Court the Munsiff proceeded to pass a 
final decree 

Held, that the order of the Muns'ff dated the 
11th Juue, 1919 was an interlocutory One and 
that no appeal lay to the D strict Judge, and 
that no second appeal was competent. 24 C. 
725 toll. Inasmuch as there was in 
existence a final decree which had not been 
appealed agamst and which was therefore 
absolutely final, it would only be equitable to 
interfere with the decision if there had been a 
miscarriage of justice. 36 C. 762 ; 32 A. 225 ; 
IS C. L. J. 321 folio. 89 R R. 1S91 F. B. dist 
• J Inasmuch as the District Judge entertained 
an appeal from an interlocutory order, he 
excercised a jurisdiction not vested in him by 
law and therefore his order is bad, but the 
High Court is not bound to interfere on the 
revision side even when there is a defect of 
jurisdiction unless faduye or justice has 
directly resulted from such a defect. 36 P. R. 
1902 F. B. foil (Broadway, J.) Ganda Mal 
v . Sundar Pal. 2 Bah L J. 673. 

S 115 — Interlocutory order — -Re- 
vision — Power oi High Court to interfere so 
as to avoid waste ot time and litigation. See 
C P. Code, S 20. 2 Laht- L J. 555. 

S- 115 — Jurisdiction — Appeal 

errroneously entertained by lower court — - 
Revision — / interference , 

Where an appeal has been erroneously enter- 
tained by the lower court's decree the High 
Court has jurisdiction under S. 115 C. P. C. to 
set aside the order of the Appellate Court. 
(Beachcroft, J.) Jogai Didhur Fakir v, 
Bara da Kanta Bose. 55 I C 653. 

S- 115 —J uyisdiction — Failure — to 

exercise — Omission to consider plea — 
Revision. 

The failure of a District judge to decide a 
plea amounts to a refusal to exercise jurisdic- 
tion and his decision is bable to be set aside 
in revision. (Jwald * Prasad, J J Mathura 
Singh u Ratan Sirgh. 54 I. C 66-2. 

S. 115 — Jurisdiction — Failure to 

exercise — Order returning plaint under S. -23 
of the Prov. Sm, C, C. Act. See Prqv. Sm* 
C. C. Acx t S. 23, 57 I. O. 
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• S- 115 — Jurisdiction— Revis : on~- 

Power of High Court. See (7919) Dig. Col. 189 
Abdul Aziz v. Sekhar Chand. 

42 All- 18 

•7 S 115 and O 45, B 13— Jurisdic- 

tion- — Stay oi execution conditional on furnishing 
security within period fixed by Appellate Court 
— No power to first court to extend time 
Revision — -Interference if justifiable. See C. 
P. Code, O. 45, R 13. 24 C. W- IN 265 

S] 115 —Jurisdiction — Suit cogniz- 
able by Revenue Court — Civil Court taking 
cognizance of. 

The High Court has jurisdiction to interfere 
in revision where a Civil Court has wrongly 
entertained a suit cognizable by a Revenue 
Court. (Knox, J ) Tajammal Hussain v. Ali 
Bahadur Khan. 23 O. C 281 : 

56 I C 946 

S. 115 and O- 38, B. 10 - 

Material irregularity • — Attachment before 
Judgment — Another decree-holder attaching 
and carrying away money — Right to sue. 

Pending a suit the plaintiff obtained attach- 
ment before judgment. The property attached 
being of a perishable nature was sold and the 
sale proceeds set to the credit of the suit. The 
suit ended in a decree on the 10th April 1916. 
Before the plaintiff could execute the decree, the 
defendant who had already obtained, a decree 
against the judgment- debtor in another suit, 
attached the amouut and took away the money 
in execution of his decree. The plaintiff having 
sued to recover the amount that would have 
been paid to him and the sum attached been 
rateably distributed, the Court dismissed the 
suit on application : — 

Held , rejecting the appl'cation, that there 
was no material irregularity in the proceedings 
of the lower court in dismissing the suit, smee 
the plaintiff omitted to confirm the previous 
attachment, by speedily applying to execute the 
decree. (. Macleod , C. J. and Fawcett , J.) 
Vishnu v.-Ramfratap. 

22 Bom. L. B. 1407. 

S- 115 — Material* Irregularity- 

Failure to give opportunity to amend Revi- 
sion. 

Where a court dismisses a suit refusing an 
opportunity to amend the plaint if necessary, 
the High Court is justified in interfering under 
S. 115 C. P. C. ; an error of procedure resulting 
in a failure of justice is a material irregularity 
in the exercise of jurisdiction. {Das, J,J 
Maharaja Sir RamEshwar Singh Bahadur 
v. Sadanand Jha, • t Pat. h T- 188 : 

55 I. C. 445 

■ -S 115 — Material irregularity — 

Finding, not based on evidence . 

It is the duty of a Court to found its decision 
upon a consideration of the evidence adduced 
before it. Where it omits to do so but founds 
its derision on a consideration that has no 
basis ? it acts in the exercise of its jurisdiction 
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with material irregularity and its decis : on is 
liable to be set asffie under S 115 of the Civil 
Procedure Code. ( Das,J .) Janardan Missir v. 
Brijnandan Singh. 56 I C 982. 

S 115’ — ■ Material irregularity and 

illegality — No question of jurisdiction. 

S lib ot the C P. Code is very limited in 
scope and its provisions must be construed 
strictly 

A material irregularity or illegality is not in 
itself sufficient for revision but there must 
have been at the same time a wiong or irregular 
exercise of jurisdiction (Pratt, J C ) Ma E Ko 
v. Ma Pwa hmi. 54 I. C 501- 

S. 115 — Material irregularity— 

Omission to decide real issue — Inteference in 
revision. 

Where there has been no adjudication on a 
question of law but a distinct burking of the 
issue and a refusal on the part of the Court to 
follow a Statute of the Legislature the High 
Court will in revision, mteriere. ( Broadway , 
J ) Bano Mal V. Bano Mal. 55 I C- 55- 

Ss. 115 and 24— Material ir 

! regularity— Transfer on suit on application of 
party without notice to opposite side — Revision 
— -Interference. See C. P. Code, Ss. 24 and 115. 

18 A. Ii J 351. 

S- 115— Order under S. 479 Cr. P 

Code — Interference in revision under S. 115 C. 
P. C. See Cr. P. Code, Ss. 139 and 476 

16 IN. L. B- 23. 

S- 115 — Other remedy op$n — Main- 
tainability See. C. P. Code,.S. 2 (2). 

1 Pat- L. T. 296 

S 115 and O. 11, R 2— Other 

remedy open — Order disallowing interrogatories 
—No interference in revision — Remedy by 
appeal irom decree. See C. P, Code, Ss. 2( 2) 
96 and 115. 58 I C. 721- 

S- 115 — Probate — Caveat — Rejection 

of, on the ground that Caveator had no locus 
standi — Order notiappealable — Revision-Inter- 
ference by High Court. 'See Prob and Admin. 
Act, Ss. 70 and 86. 24 C. W. IN. 316- 

~S, 115 — Proceedings under the 

Legal Practitioners Act — No power to revise. 

The High Court in its revisional jurisdiction 
has no power to interfere under S. 115 with 
.an order under S. 36 of the Legal Practitioners 
Act. 

The enquiry under the Legal Practitioners 
Act is more in the nature of a departmental 
inquiry and it is enough if it is conducted in 
such a way that the officer inquiring acts with 
substantial justice and gives the person against 
whom proceedings are being taken an opportu* 
nity to show cause. (Kennedy and Raymond , 
A. J . C.) In re The Legal Practitioner's 
Act (XVIII of 1879), 3.3 S. L. ^ 21&. 
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S 115 — Rel’gious Endowments Act 

S. 5 — Order of Dt. Judge under — Revision. See 
Rel. Endowments Act, Ss 

18 A. Xi J. 897. 

S- 115 — Right to apply — Iniervenor 

in proceedings under S. 738 of the Oudh Rent 
Act. 

An iniervenor in a rent suit under S. 1 V 3S of 
the Oudh Rent Act is not entitled to question 
the order of the Rent Court by means of an 
application for revision under S. 115 of the C 
P. Code (Stuart and Kanhaiya Lai, A J.C) 
Mussammat Kaniz Fizzah Bibi V TlRLQKI 
Nath. 571 C-480 

S. 115 — Summary proceedings — - Re- 
medy by suit open — Collector’s decision under 
S. 23 of the Mamlatdar’s Courts Act. 

The High Court will be slow to exercise its 
powers of revision under S 115 of the Civil 
Procedure Code, unless the party applying to 
the Court' has no other remedy, ’it will not 
exercise these powers where the proceedings 
which are sought to be revised are purely sum- 
mary proceedings which do not finally decide 
the dispute between the parties, ( Macleod , C J. 
and Heaton, J.)- Trbasappa v Basangowda, 
44 Bom 595 : 22 Bom. X* B- 746 : 

57 I G 432. 

S 135 and O 38, Br. 2 and 3— 

Surety for appearence of defendant — Initiation 
of proceedings under O. 38, R. 3 when defen- 
dant appears to defend his case — Compromise 
decree in suit — Surety if discharged from liabi- 
lity — Contract Act, S. 135. See (1919) DIG Col. 
194. Odayamangalatm Appunni Nair V. 
Isack Mackadan. 43 Mad 272 

S. 141 O 9, B 13 —Dismissal for 

default of application to set aside exparte 
decree — Restoration — Proccdure~-Linntation. 

On the 4th July 1919 defts. appl’ed to set 
aside an exparte decree passed on 13th January 
1919 but the application was dismissed for 
default on the 16th October. On the 25th 
November defts. made a fresh application. 

Held -, that the application of the 25th 
November should be treated as one for the 
restoration of the application of the 4th July 
and as such was enter tamable the procedure 
laid down in O 9, R. 13. C, P. C. being appli- 
cable to it by the operation of S 141 of the 
Code ; and' (2) that the application was governed 
by Art. 181 of the Lim. Act and was within 
time. (Mart mean, J, ) MaUla Bakhsh v. 
Ramdas. 2 Labi- Xi T 627 : 

56 I a 25. 

S 141 and O. 9, B. 8— Dismissal 

of suit for default — Application for restora- 
tion dismissed for default — Restoration. 

The Plaintiff's suit was disimssed on the 9th 
October 1918 by tbe senior Subordinate Judge, 
under O. 9, R. 8, C. P. C. owing to the absence 
of the plamtiff and his pleader. An application 
for restoration of suit was made the same day. 

On the 22nd November this application was 
consigned to the Record Room in default of 


C P. CODE, (1908) S 144 

plaintiffs appearance. On the 19th December 
the plaintiff made another aopFcaron asVng 
for the restoration of the su’t which he wrongly 
described as one for review of the order of 22nd 
November. This last appl cation was d ; snvssed 
by the successor m office oi the previous 
judge on the ground that he had no junsd c- 
tion to enrertam the review. 

Held , that S. 141 C P C would cover such 
a case 10 1. C. 705 foil. 

Justice should not be denied on some 
technical objection with regard to the intro- 
duction of the word “ review ” when as a 
matter of fact the application itself showed 
that it was an application for restoration oi 
the suit. 

It is not necessary in every case to have the 
support of a Section of the C. P. Code, to 
empower aCourt to pass an order not expressly, 
or impbedly forbidden and which is essential 
in the interest of justice, inasmuch as the 
provisions of the Civil Proceedure Code are by 
no means exhaustive. 33 C. 927 at p. 932 
followed. (Petman, JJ ) Abdul Rahman 
Shah v. Shahana. 

1 Lah- 339 : 1 La lx L J 188 : 

58 I- C. 748. 

S. 141 and O- 32— probate pro- 
ceedings — Minor — Service of citation on — 
Provisions of O. 32, C.P.C. how far applicable. 
See Probate. 24 C W- 541. 

S 141 — Proceedings under tbe Com- 
pares Act —AppPcabdity of the prov ; sions of 
the C. P. Code, See Companies Act, Ss If 0 & 
169. 55 1 C 820. 

■ S 144 — Decree awarding costs — 

Realisation of costs — Reversal of decree — « 
Restitution — Duty of court. 

A party realising costs awarded to.h ; ni under 
a decree must refund the amount on reversal of 
the decree, quite apart from the fact that pro- 
perty in the suit was given to a charity or 
applied to any other purpose. Under S. 144 
C. P. C. the court is bound to restore the 
parFes to the position which they would have 
occupied but for the decree which was sub- 
sequently reversed. (Knox, J ) Data Is hr I 
Mae v. Umrao Singh. 54 I C 816. 

Ss. 144 and 47 —Exparte decree— 

Execution — Exparte decree set aside — Resti- 
tution of property— Court which passed the 
decree. 

The plamtiff obtained, on 27-11-1915 an 
exparte decree in the Poona Courf which the 
defendant apphed to have set as ; de on 
25-3-1916. On tbe 17th Apr 4 1916, the plain- 
tiff recovered possession of the property in 
execution of the decree. The exparte decree 
was set as'de on the 1st July 1916 and the 
suit transferred to the Haveli Court for trial. 
The defendant applied to the Poona Court for 
restoration of the property but tbe Court dis- 
missed the appl' cation on the ground that the r 
application should have bpep made tq thq 
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Havel i Court, as the Poona Court had no juris- 
diction to entertam it. Held, (1) that" the 
defendant, who applied for restitution, was 
entitled to have the property restored to him 
•when the decree under which the plaintiff got 
possession had been set aside ; and 

(2) that the Poona Court which originally 
passed the decree, had jurisdiction to enter- 
tain the application. (Shah and Crump, JJ.) 
M. K Sawmi Rao v . ]. J, Valentine 

44 Bom. 702 : 22 Bom L B 403 : 

571. C. 125. 

Ss. 144, 151 and O. 2, B 2- 

Inhercnt power— C. P Code O. 2, R. 2— Not 
applicable 

A Court has inherent power to order restitu- 
tion in a case not covered by S. 144 C. P. C 
for the obvous reason that where a Court bv a 
temporary injunction deprives a person 'of 
what he is legally entitled to, it should ex- 
debitem justitiae restore that which he has 
thus lost and also compensate him for the 
profits which he has been precluded thereby 
from earning. 

O. 2, R. 2 C.P.C has no application to a case 
to which S. 144 apples A suit therefore lor 
mesne profits following on an application for 
restitution fc to possession is not precluded. 
( Drake Brockman , J. C ) Radha v. Sakhu 

54 I. C. 664 

- -Ss 144 £tnd 151 — Inherent power 
— Stay of execution on security being furnish- 
ed for mesne profits— Dismissal of appeal 
- — Decree-holder entitled to mesne profits L 

The Judgement- debtors pending the hearing 
of their appeal appled lor stay of execution 
and execution was stayed upon one N D. 
giving security tor mesne profits of the land 
decreed. The Judgment- debtor's appeal was 
d ; smissed and thereafter the decree holders 
applied for execution and asked for mesne pro- 
fits to be allowed to them from the Judgment 
debtors and N D, surety. The executing 
court _ held that the decree-holders should 
bring a separate suit for mesne profits and 
could not recover them in execution pro- 
ceedings. 

Held, that there can be no .doubt that the 
decree-holders are entitled to' recover mesne 
profits in execution proceedings at all events 
against the judgment-debtors. 

Held, also that the Court had inherent 
powers to order restitution in a case of this 
sort. 

61 P. R. 1917 foil 

The^ decree-holders by the order of stay of 
execution passed by the Chief Court were kept 
out of the enjoyment of the land m suit, and 
as the appeal of the Judgment-debtors was 
eventually dismissed the decree- holders are 
entitled to ask to be put in the same position 
as they would have been in had the execution of 
the decree not been stayed, {Scott-Smith I ) 
&HAIR Din v . Ahmad. 2 La/h. L- J 207 


0. P CODS, (190S) S 145 

S. 14:4:— Evidence to be taken to as- 
certain status quo ante. 

The object ot S. 144 C. P. C. is to restore 
the status quo ante, which might be done 
alter taking evidence if necessary. 

The statement made by a partition Comrrrs- 
sioner appointed in a suit in his report as to 
prior possess on is not conclusive. (Ten non 
and Beachcroft, JJ) Alior Rahaman v, 
Abdul Sobhan. 55 I C. 356. 

3 144— Possess /cm obtained but 

not in execution of decree — Restoration ' — ■ 
Power of Court. 

Under S. 144 C P. Code where a decree - 
holder gets possession of the property decreed 
to him otherwise than by executing the decree 
but under colour thereof, and that decree is 
set aside on appeal the opposite party is clearly 
entitled to be replaced in possession 

J. brought a suit lor partition of a house, 
alleging that he and B. jointly owned it. He 
obtamed a preliminary decree for a half share. 
The defendant appealed. Pending the appeal a 
final decree for partition was drawn up, under 
wh-ch the lower storey w T as allotted to J. and 
J. took exclusive possession thereof without exe- 
cution The Appellate Court decided that J. 
had no title wnat ever, and dismissed the suit. 
B's son and heir then applied lor restitution in 
respect oi the lower storey of the house. * Held, 
that S. 144 applied and that the applicant was 
entitled to the restitution praved for. 29 All. 
348 foil. 

It having been decided by the appellate 
Court that J had no title or right to any sort oi 
possession he could not claim, m reply to the 
application under S. 144 to be placed back in 
joint possession of the house as before the suit. 
CTudball and Sulaiman, JJ.) SURYA Datt v. 
Jamna Datt. 42 AIL 568 : 

18 A. L J. 729 : 57 I. C. 148- 

S- 145 — Applicab lily — Surety bound 

giving charge on property and creating no 
personal liability— Liability under — Method of 
enforcing.’ See (1919) Dig. Col. 197. Raj 
Raghubar Singh v. Thakurjai Indra 
Bahadur Singh. 42 All- 158 : 

38 M- L. J. 302 : 18 A. L J. 263 : 
22 Bom- Xi. B 521 : 55 I. C, 550, 

S 145 and o. 21, B- Attach- 
ment of moveable property — Entrust men t by 
amin to a villager— Surety bond — ■ Liability , 

Where an attaching officer acting under Q. 21, 
R. 43 of the C. P. Code entrusted the property 
for safe custody and for production in court to 
a villager and took a bond with two sureties it 
is not open to the decree-holder to enforce in 
execution the bond so taken against the sure- 
ties on failure to have the property produced in 
accordance with his terms. {Abaur Rahim 
and Napier, JJ.) Rajah of Venkata giri 
V. SURAKRISHNA ReDDI. 

39 M. It. J. 472 i 12 L. W. 329: 

(1920) M. W.jST. 784 
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c. p. CODE, (1808) S 145. 

Ss. 145 and 55— Liability of 

surety — Judgment- debtor’s failure to file 
insolvency petition — Effect of 

Where a surety undertook to pay the 
decreial amount to the decree-holder if the 
Judgment-debtor did not file an insolvency 
petition in the proper court or if the insol- 
vency petition was rejected and the surety 
tailed to produce the Judgment-debtor, on 
the failure of the Judgment-debtor to file 
an msohency petition the surety is liable 
to be proceeded against in the same manner 
as if a decree for the amount decreed against 
the Judgment-debtor has been passed against 
himself No question arises as to whether 
he had failed to produce the Judgment- 
debtor upon being called upon to do so 
Held, on a construction of the bond that the 
surety's liability was a general one and that 
the mere fact that the execution proceedings 
against the judgment-debtor had been disnrs- 
sed did not bar the decree-holder's application 
to proceed agamst the surety. 

22 C. W. N. 919 appr. 

Obiter : Under the Code of Civil Procedure 
1908 if the surety fads to produce the Judg- 
ment-debtor during the pendency of execution 
proceedings the surety is h'able even after the 
dismissal of such proceedings agamst the Judg- 
ment-debtor 14 C, 757 Ref. (Mullick and 
Jwala 'Prasad y JJ.) Dedhraj v. Mahabir 
PRasad. 5 P. Xi J 417: 

1 P- Xi. T. 604 : 57 I C. 303 

■ S 145 — Scope of — Third party 

furnishing security on behalf of the judgment - 
dabtor — Suit by surety to cancel the security 
bond on the ground of fraud if maintain- 
able — C. P. Code S, 47 — Applicability of. 

A third party who has given security on be- 
half of a judgment debtor for the due perfor- 
mance ot a decree has no independent right of 
application under S. 47 C. P. C. and cannot 
therefore apply to the execution court to cancel 
the security bond on the ground that it was 
obtained by fraud. His remedy is only by 
way of suit. 

The effect of S. 145 C. P. C. is that the j 
surety may be made a party to the execution 
proceedings against the principal debtor and an 
order against the surety is in effect a decree 
upon his separate contract against him for the 
payment of money. 

The surety is not a party to the suit or to the 
decree made there*’ n nor does he become a 
party to the execution proceedings until appli- 
cation is made for an order agamst him S. 145 
only makes him a party for a limited purpose 
namely, for appeal (Bakewell * and Moore , 
JJ.) Ramanathan Pill. a i v. Doraiswami 
Ayyaxar. 1 

40 Mad 325 : 38 M. Ii J 65 : 
11 Xi W 45 : (1920) M W. 3N 114 : 
27 M In T- 2<?7 : 55 I C 363 


C P CODE, (1908) S. 148. 

__ — -g. -145 and 0 21, R 2— Surety 
for appearance of judgment-debtor — Money 
realised from— Satisfaction of decree. 

A judgment debtor arrested and imprisoned 
m execution of a money decree was released on 
furnishing a security lor a sum of Rs. 500, the 
surety undertaking to produce the judgment- 
bebtor in Court m the event ot Ins not applying 
to be adjudicated an insolvent within a month. 
The judgment-debtor faded to apply for 
i adjudication as an insolvent and the surety to 
produce him : 

Held — That the payment of Rs. 500 made 
by the surety was to be credded against the 
decree and was not to be made available to the 
decree holder over and above his decretal 
i amount, 15 Cal. 171 {T.cunon and Ncwbould, 
JJ ) Suren dra Nath Ghose v, Keshab Lal 
Ghosh. 25 C. W. 3S\ 36 

S- 148— Applicability of— Des posit 

under S. 17 ot the Prov. Sm. C. C. Act — 
Extension of time not permissible. See. Prov, 
Sm. C C. Act, S. 17 (1920) Pat. 203- 

S- 148 — Applicability of — Prov. Sm. 

C C. Act, S. 17 — Extension of time for security. 

S. 148 of the C. P. Code dees not autho- 
rise the Court to grant extension of time for 
filing' the security bond, which is an act requir- 
ed by the Prov. Sm. C. C. Act and not by the 
C. P. Code. (Das, J ) Ramcharitar Ram v. 
Hashim Khan. 

1 P. Xj T- 323 : 56 I. C 810. 

S- 148 — Extension of time-— Pre- 
emption decree — Purchase money . 

S. 148, C, P. C. does not authorise a cqurt to 
extend the time fixed by a pre-emption decree 
for payment of the purchase money. 

The law will excuse a man from do mg that 
which he could not possibly perform — Imipoten- 
tia exsusat legem. In acting on this principle 
the court will riot, however, take into account 
any situation which has rendered the perfor- 
mance of the condition impossible and which 
the man has brought about by his own acts 
and omission with complete knowledge of the 
consequence that will ensue. (1 Wazir Hasan, 
A. J.C) Janga Singh v Lachmi Narain. 

23 0. C. 254: 57 1- C. 488' 

Ss. 148 and 151 — Suit for posses- 
sion — Decree conditional on payment of 
certain sum — Extension of time — ■ Order 
without jurisdiction. 

In a suit for possess ; on of property by setting 
rside alienations thereof a decree was passed 
awarding possession on condition of the plain- 
tiff depositing Rs. 600 within one month. 
Four days before the expiry of the period the 
Court upon application by the plaintiff that she 
could not procure the Rs. 600 without a certified 
copy of the decree passed an order directing 
that the 6 me allowed for payment be one 
month from the date o: de'.i/ery .of a certified 
copy of the, decree to the plainrff, The Qourf - 



1S3 THE YEARLY DIGEST 1S4 


c. p. GODS, (1908) s. 149. 

also altered its judgment and decree accord- 
ingly 1 . Held , in revs : on that the order extendmg 
tae time originally fixed by the decree was 
w about jurisdiction and that neither S. 14S nor 
S. 151 nor O. 34, R. S nor O. 47, C P. C, 
could justify it. 35 All. 582 (F. B) followed. 
43 Mad. 357 dist. (Ryves and Gokul Pm sad, 
JJ ) Kandhaya Singh v. Musamm vt Kundan 
42 All 639 : 18 A. Xi J 826 : 

57 I C- 16. 

— S- 149— Court -fee — Extension of 

time for. 

A Court would not in its discretion under S 
149 of The C. P. Code grant t ; me tor a deficiency 
in Court- fee to be made up, unless it is satis- 
fied that some grounds exist for the exercise oi 
its discretion; and the princ’pal ground would 
ordmarily be that a bona fide m’s take has been 
made. 

Where, however, there is no bo'ia fide m's- 
take but a deliberate attempt euher to avo d 
payment of sufficient court iee or to defer the 
day of payment as long as possible, extension 
ot t ; me w'llnot be granted {Scott Smith and 
Wilberforce, JJ) Lekh Ram v. Ruiji Das. 

- 1 Dah 234: 57 X C. 215 

-3-1 49— Court -fee—Revi si on convert- 
ed into appeal — Limitation 

An appeal must be taken to be filed on the 
date on which the memorandum ot appeal ; s 
properly stamped 

An appeal was decided by .a D ; strict judge 
in March 1915. A petition for revision against 
that decision was filed in June 1915. In 1916 
after hearing both partes, the Judge in Cham- 
bers held that an appeal lay in the case and 
gave time to the appellants to make up the 
deficiency in Court-fees on the memorandum of 
appeal. At the hearing of the appeal before a 
Division Bench the respondent objected that 
the appeal was barred by time. 

Held , that the order of the Judge in Cham- 
bers must be taken to have been made sub- 
ject to all just exceptions ; that the memoran- 
dum of an peal must be taken to have been filed 
on the date on which the deficiency in Court 
fees was made up and was, consequently, barred 
by time and that S. 149 of the C P. C. was 
inapplicable to the case, (Scott-Smith and 
Leslie , J /,) Umed Ali v . The Municipal 
Committee Jkang Mahiana. 

2 Utah Ij J. 486 : 56 I. C. 148- 

,g ^49 — Order under —Propriety of , 

not to be questioned on appeal. 

An Appellate Court cannot question the 
propriety of an order under S. 149 of the C. P. 
C. for the payment of deficit Court-fee if the 
order is not objected to when it is made, or in 
the Court which made it, (Sultan Ahmed, J) 
Suraj Pal Pandey v, Utim Pandey, 

56 I- C. 47. 

S. 149. and O. 7, B- 11 (e)~ 

Plaint — Deficit court-fee — Extension of time. 

A suit is not barred by limitation, if the 


C P. CODE, (1908) S. 151. 

plamt is filed within time and the deficit 
Court-fee called tor by the Court is paid up 
even alter the time allowed by the Court when 
the Court accepts tne plamt and registers it. 
No express order extending the time tor paying 
up the deficit Court-fee is necessary. ( Das and 
Adami, JJ) Pa wan Kumar Chand v, Dul- 
ari Kuar. 5 P Is J 544 : 

1 Pat L T 544: 58 1. C. 216. 

S. 151 and O. 44, B. 1 — Appeal 

to be continued in forma pauperis — Discretion 
of Court. Sec {1979) Dig. Col. 290. SolaYappa 
Chetty v. Lakshmanvn Chettv. 

38 M L J 146 : 54 1 C- 761. 

3 151 — Duty of Court to decide 

case submitted by parties — Inherent power 
to rescind order. 

It is the duty ot a Judge to try the causes 
set down for trial before him and the failure 
of the Court to decide a case after submission 
cannot be permitted to deieat the substantial 
rights of a litigant. 

The Court has inherent power to vacate its 
own order so as to enable it lo discharge the 
duty or determining the controversy between 
the part'es when the prior order proceeded on 
a mistaken bas : s {Hooker ji, J.) KalyaN 
Singh v. Ramgolam Sing i 

31C L J.48.56I C 4- 

’3 151 — Hearing of appeal after 

death of respondent — Judgment if a nullity — • 
Application to set aside — Procedure. 

S. 151 C P. C. has no application to a case 
where an appellate court is asked to set aside 
the proceedings in an appeal on the ground 
that on the date of hearing of the appeal the 
respondent was not living. The correct proce- 
dure is to apply within the period of limitation, 
for a review ot the judgment passed in the 
appeal. (. Pridcaux , A, J. C) Gangadhar v. 
Jagannath. 54 1. C 284 

S. 151 — Inherent power — Appellate 

court — Power to rectify order made by lower 
court under a misapprehension of fact 

On the 23rd May 1919 the ITgh court passed 
a decree on its original side in favour of the 
plaintiff. On the 12th May 1919 a receiver 
was appointed by a District Court of plaintiff's 
property. The receiver did not know of the 
suit until after the decree and the Judge of the 
High Court did not know of the appointment 
of a receiver when he made the decree. An 
application was made by the receiver for sub- 
stitution and for setting aside the order of 
dismissal of the suit and of the decree dated 
the 23rd May, It however appeared that there 
was no order of dismissal of the suit. The 
learned judge on the application thought that 
in as much as the suit was dismissed he 
should exercise his discretion and refuse the 
application. 

-Held, that the apppellate Court should exer- 
cise its inherent povyer under S. 151, C P. C‘ 
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C. P. CODE, (1908) S 151- 

to make such orders as might be necessary 
ior the ends ot justice. ( Fletcher , JJ Nil- 
KANTA GhOSE V. SWARNAMOYEE D.ASSI. 

31 C L J. 130 . 56 I C 726- 

g — . Injunction — Code not 

exhaustive. 

The C. P. Code is not exhaustive and the 
Court possesses inherent powers to act ex- 
debito justitice in order to do that real and sub- 
stantial justice tor the administration ot wnich 
alone it exists. 

A person asking the Court to exercise its 
discretionary jurisdiction must make out a 
strong case and must show that there is no 
other remedy open to him by which he can 
protect himseli irom the consequences ot the 
injury complained of. (Shadi Lai and Marti - 
neau,JJ.) The Firm of Mandhar Lal Maha- 
bir Pershad Delhi v. Firm of Jai Narain 
Babu Lal. 2 Bah- Ii J 283 : 

55 1- C 403. 

-S 151 — Limits to the exercise of, 

inherent power. 

S. 151 ot the C P. C. does not authorise the 
court to exercise its inherent powers so as to 
break the clear provisions of the Lim, Act. 
(Chevis and Le Rossignol, JJ ) Bissa Mal v 
Kesar Singh. 1 La lx 383 : 

2 Lah. L. J 249 : 58 I C- 789- 

g — Rejection of pla ; nt— 

Omission to rectify defect in plaint as presented. 
See C. P. Code O. 7, R. 11. 55 I O. 445. 

• — S- 151 and O. 41, Hr- 23— Remand 

— Grounds for exercise of.. 

An order under S. 151, C.P.C. must show on 
the face of it that it is necessary for the ends 
of justice or to prevent abuse of the process of 
the Court. 

An Appellate Court has inherent power to 
remand a case, but it is a power which can 
only be exercised for the ends of justice. 

If he mere fact that there has not been a 
proper trial of the case apart from other cir- 
cumstances in the case, is not sufficient to vest 
the Appellate Court with jurisdiction to remand 
the case in the exercise ol its inherent power. 

The rule is that if the trial has not been pro- 
per owing to some neglect on the part of Court 
the Appellate Court has power to remand the 
case. But where the neglect or default is on 
the part of a party to the litigation, the Appel- 
late Court has no such powhr, {Das, J .) Rai 
Bishun Dutt v. Ramji Prosad. 

56 I- C-834. 

-Ss. 151 and O- 41, Rr 23 and 

25 — Remand — Inherent power. 

.Under its inherent powers an Appellate Court, 
may remand a case ii it things mat it is neces- 
sary for the ends of Justice to do so, even where 
the case does not come w.thin O. 41 Rr 23 and 
25, C.P.C. 44 C. 929 ; 4P.L, W. 442 foil. 2 
P. L. J. 61 not foil. {Sultan Ahmed, J.) Brij 
Mohan Pathak v. Deobhan Jan Pathak. 

§ P. L. J. 146 : 58 X. C- 664 


C. P- COBB, (1908) S 152- 

S. 151 and O 41, Rr. 23 and 

25 — Remand — Mahomcdan Law — Dower — 
Administration suit. 

S 151, C.P.C recognises the inherent power 
of Courts to make such orders as are necessary 
ior the interests of the justice and the inherent 
power extends to orders ior remand outside 
the scope oi O. 41 C. P. C. 

Where in a suit by a Mahomedan widow 
agakist her husband's heirs for a portion of 
her dower debt, the lower appellate Court 
remanded the suit with a direction that the 
plamtiff should bring into hotchpot all the pro- 
perties oi her husband oi which she was in 
possession and that an account should be 
taken as m an adnrn strabon suit, it was held 
that the order was proper. 19 C. W. N. 502 
followed. ( Mullick and Sultan Ahmed, JJ.) 
Bibi Aziz Fatma v. Syed Shah Khaikat 
Ahmad. 1920 Pat. 222 : 58 I C 444. 

S 151 — Remand Powers of appellate 

! Court not confined to O. 41, Rr. 23 and 25. See 
C. P. Code O. 41, Rr. 23 and 25. 

58 I. C. 664- 

Ss. 151 and 144-^Restitufeion— In- 
herent power m cases not coming within S. 144 
C. P. C. See C. P. Code Ss. 144 and 161. 

54 I C. 664- 

S. 151 — Scope of. ■ 

S. 151 C. P C. gives no new powers to the 
courts relating as it does merely to powers that 
are inherent in all courts. ( Broadway , JJ 
Banq Mal v. Bano Mal. 55 I. C- 55- 

S . 1 5 1 — Scope of — Lim itation. 

S. 151, C. P. C. is not intended to override 
the distinct provisions of S. 3 of the Lim. Act. 
( Chevis , J) Mvssammat Lal Devi v. Amar 
Nath. 57 I C. 15- 

7 -Ss. 152 and 115 — Accidental error 

in Judgment — Power of successor of judge to 
rectify — Omission — Revision. 

It is open to the successor in office of a judge 
to rectify an accidental error in the judgment 
of his predecessor, If the judge declines to do, 
the High Court might interfere in revision 
(Tudball, J.) Azizur Rahman Khan v. Abdul 
Hai Khan. 18 A I* * * § . J. 501 s 

55 I C. 963. 

S 152— Appellate Court — Decree of 

first court— Proper Court. 

A suit was decreed in part. An appeal by 
plaintiff against that portion of the decree which 
dismissed the suit in part was dismissed. Held 
that an application by the plaintiff to amend 
the decree to bring it in conformity with the 
judgment should be made to the tr al Court, 
inasmuch as it relates to a matter which was 
outside the scope of the appeal. ( Richardson 
and Shamsul Huda, JJ ) Keramatulla Meah 
v . Keramatullaa Meah. 57 I. C. 710- 

S. 1 52 — Appellate decree — Power to ' 

amend — Appeal dismissed under 0. 47 , R. 77 
C. P. C. 
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c. P. CODE, (1908) s. 152. 

Where a decree is confirmed upon appeal the 
decree of the origmal Court becomes merged 
in the decree ot the Appellate Court, and the 
latter Court alone has jurisdiction to amend 
the decree even it the appeal had been dismissed 
under O 11, R 11 C. P. C. (, Prideaux , A. J. C.) 
Mussammax Silaubi v. Mahadu Dhangar. 

55. I. c. 305- 

S 152 and O- 47, R 1— Applica- 
tion for amendment of decree-judgment also 
attached — Review . 

Where, in a petition for amendment of the 
decree, the judgment is also attacked the 
petition is in effect a petition tor review as well 
as a petition tor the amendment o i the decree, 
(Mullick and Sultan Ahmed , JJ ) Sheee 
Sakti Narain Singh v Bir Singh. 

5P. L.J 253 : 1 P L T 219 : 

58 I, a 510. 

— S 152 — Costs — Omission to pfovide 

for— Effect of. 

An application to correct a decree in the 
matter of costs can be made under S. 153 C 
P. C. ( Prideaux , .4. J. C) Krishna v 
Mahadeo* 54 I C 821- 

3 152 — Decree — Amendment-Costs. 

A court has ample powers under S. 152 ot 
the C. P. Code to add an order as to costs in 
the judgment after if has been pronounced. 
(Coutts and Das , JJ.) Cheudhury Sadho 
Charan Singh v. Gangeswar Kuer. 

57 I C. 739- 

* S 152 — Order under not appealable 

There is no appeal trom an amendment 
under S. 152 C. P. Code. (Tudball and Ryves, 
JJ.) Raja Sardar Mahesh Prasad Singh v. 
Musammat Budhwanti. 54 I C 387 

O- 1, Hr. 1, 8 and 10— Joinder of 

persons claiming adversely to each other — 
Effect of. 

The C. P. Code does not give sanction to the 
joinder as plffs. of rival claimants, each ot 
whom denies the right to the relief of the other, 
It is essential that each co-plff. should be in 
harmony with the other. 

O. I, R 10 of the Code does not empower a 
Court to add any person as plff . who could not 
have originally joined, as such, O. I, R. 3 ox 
the Code does not confbct with this view, 
(Stanyon, A.J,C ) AmbaDAS v. Pandu. 

57 I C. 784 

— G 1, R. 3 — Suit for declaration that 

alienation in favour of several alienees is not 
binding on the reversioners — Not bad for mis- 
joinder. See C. P. Code S. 99 and O. I, R. 3, 

54 1- G. 512 

•— — O* 1- R 8 — Caste property — Fluc- 
tuating body of persons — Right to own pro- 
perty — Suit under 0.1, R. 8 C P. C. to re- 
cover property , if maintainable , 

Certain members of the Dhobi Community 
gf Narainda, with the leave of the Court -under 


C P- CODS, (1803) O- 1, R. 10. 

O. 1, R. 8 C. P. C. sued on behalf of the com- 
munity tor a declaration of its title to an 
akhra alleged to have been established by the 
ancestors of the community and for recovery 
ot possession thereof. It was round as a fact 
that the Dhobi Community of Narainda had 
been owning the akhra and its properties from 
time immemorial through panchayats. 

Held , that the Dhobi Community of Narain- 
da had the right to hold and manage the pro- 
perty and mam tarn suits with respect thereto 
through panchayats, and that the present suit 
which was properly constituted under O. I, 
R. S. C P. C should succeed. 

Ownership of properly by a fluctuating body 
of persons is recognised m Hindu law, and 
though there is no case m which the right of 
a particular caste or community to hold pro- 
perty has been decided, there are observations 
tend ng to show that such a body of persons is 
capable of owning property. 28 Bom. 20 ref. 

The fact found m the present case that the 
akhra and its property were enjoyed by the 
Dhobi Community of Narainda from time 
immemorial pomied to a legal origin, and any 
j objection that a right cannot be acquired by 
; a fluctuating body of persons by prescription 
was inapplicable to the case. L. R. 3 Exch. 
D 361 ret. (Chatter jee and Panton ; JJ.) 
Probhat Chandra Sen v. Hari Mohan 
Dhupi 24 C. W 3M. 206 : 54 I. C- 742. 

*0- 1, R 8— Suit by worshippers — • 

Alienation of temple property by trustee — 
Declaratory suit. 

It is open to the worshippers of a temple 
under O. 1, R. 8 C. P. C. to brmg a suit for a 
declaration that a permanent lease of temple 
property is invalid 40 Mad. 212 (F. B) 41 Mad. 
124 toll. (Abdur Rahim and Ayling , JJ , 
Veeramachaneni Ramaswami v. Soma 
Pitchayya. 1920 M W 1ST. 393: 

58 I- C. 585. 

* O- 1, R. 10 — Addition of parties — * 

Suit to obtain puttah — Rival transferees from 
original ryot— Duty of Revenue Court to try 
question oi plaintiff's title— Addition of rival 
transferee as party. See Mad. Est. Land Act. 
Ss. 55 AND 146. 39 M. D J. 474* 

O. 1, R 10 — At any stage of the 

proceeding— Partition suit — Withdrawal 

of plaint regarding moveables — Preliminary 
decree regarding immoveable — Petition for 
iranaposition of parties . 

Where- m a partition suit the plaintiff with- 
draws his claim for moveables, after a pre- 
liminary decree by consent had been passed as 
regards the immoveable properties, and the 
Court subsequently allowed the transposition' 
of some of the defendants, as plaintiffs -and 
allowed the suit to proceed regarding the 
moveables. 

Held , that the procedure adopted was correct 
and fell wjthirt the provisions of. O. 1, R, IQ 
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of the Code. (Odgcrs, J.) Surampalli Rama- 
murthi v. Surampalli Reddy. 

12 D W 563 

■ O. 1 R 10 — Person added as party 

on his own application — Decree against. 

A Court has no jurisd'ction to pass a decree 
against a person against whom the plaintiff 
does not seek one, and who is joined as a 
defendant on his own application. The position 
of a person who is made a defendant on his 
own application and that of a person who is so 
made without any such application are very 
different in that the former has to make out a 
pritna facie case before the plaintiff can be 
asked to meet it. (Findlay, J.) Ramkrishna 
v. Narain, 56 1 C 845 

* O- 1, R. 10 — Scheme suit — Addition 

of parties — Power ot Court — Advocate general 
— Addition of, as party. See C. P. Code S. 92. 

38 M. Xi. J 201 

O. 1, R 10 — Scope of — Suit by \ 

Official Liquidator — Bank assets sold — Locus 
Standi— Right of assignees to be added as co- 
plaintiffs . 

In a suit by an Official Liquidator to recover ; 
a sum of money due to the Bank it was object- 
ed by the defendants that the. assets ox the 
Bank had been sold and so the Official -Liqui- 
dator had no right to sue. The assignees put 
in an application to be added as co-plaintiff but 
this was refused and the suit was dismissed on 
the ground that the Offi dal Liquidator had no 
locus standi ; the Bank's interest in the debt 
having been sold. The sale took place on 24th 
March 1918 and the suit was lodged the next 
day. According to the conditions of the sale 
the money was to be paid by certain instal- 
ments on 26th March and 1st, May, June and 
July 1918. Only Rs. 600 was pa’d m cash on 
the day of the sale It was therefore a doubtiul 
point whether the sale was complete on 24th 
March 1918, and whether the suit was insfci 
tuted in the name ot the wrong person. 

Held, that O I, R. 10 ot C. P. C. was designed 
ter meet this case and no injustice would have 
been done had the assignees been added as co- 
plaintiffs. 

Even assuming that the sale was complete 
on the 24th March 1918 still the point was so 
doubtiul that the institution by the liquidator 
should be regarded as a genuine mistake. 

The Official Liquidator has a right to appeal 
in such a case even after the completion of 
sale. (Chevis, A. C. J.) The Doaba Bank 
Ltd. Hira Lal. 2 Dab. I*. J. 402- 

— ; O. 1, R. 18 and 0, 23, R 1— 

Withdrawal or suit — Grant of leave — Power to 
convert deft, as plambff. Sec C. P Code S. 92. 

12 L. W. 21- 

O 2. R. 2 — Cause of action — Dis- 
missal of — suit on promissary note — Second 
suit an accounts — Bar. 

A suitr for -recovery of money due under a 
promissory dote was filed in the Massif's court 


C P CODE, (1968) O. 2, R. 2- 

but dismissed for default of appearance. 
Another suit was then tiled to recover the same 
money but it was based on entries m the 
account books Heidi that the cause of action 
was the same and the suit was not maintain- 
able. (Lindsay and Ryvcs, JJ.J MUNDAR 
Bibi v. Baij Nath Prasad 
42 All 193, 18 A Ii J. 81 : 541 C 424- 

— O- 2, R 2 — Causes of action — Iden- 
tity of — Right to sue for partition. 

The cardinal condition oi the applicability of 
O 2, R. 2, C. P. C. is that the cause of action 
in both cases shall be identical. Moreover it 
is essential that the plaintiff should have been 
bound to sue m the earlier case for the rebel 
for which he prays in the subsequent suit. 

The right of an owner in joint property to 
sue for partition at any time so long as the pro- 
perty shall remain undivided is a continually 
recurring right. Once the immoveable pro- 
perty in suit has been declared to the common 
property the plaintiff has a right to come in at 
any time and ask for partition. 

A prior suit tor dissolution of partnership 
and accounts between the same parties was 
referred to arbitration and an award was passed 
subsequently. One of them sued for partition 
of the immoveables according to the share fixed 
by the award. Held, that though in the first 
case the plaintiff was bound to sue for partition 
ot the immoveable property, he was not bound 
to sue for its partition by metes and bounds. 
The award and the decree passed in accordance 
therewith did in fact deal with the right of 
the parties in the immoveable property by 
declaring it as their property in common 
tenancy in equal shares. 

The present suit was not one between part- 
ners for dissolution of partnership and for 
rendition of partnership accounts, but was one 
between tenants-in-common for mesne profits 
and partition of the common property. The 
first suit was no bar to the present suit because 
there was no identity of causes of action m the 
two suits. ( Chevis , C. J. and Mart mean, J .) 
Zia-ul-Hao v. Muhammad Ibrahim. 

2 Lah. Ii, J. 528 : 56 I. C 701- 

*0- 2, R 2 — Causes of action— Mort- 
gage — Suit for possession — Subsequent suit 
for mortgage money. 

O. 2. R. 2. C. P. C. is directed against two 
evils, the splitting of claims and the splitting of 
remedies. If a man omits from his suit a 
portion of his cla^'m, he shall not afterwards 
sue in respect of it ; if he omits one of his 
remedies, he cannot afterwards pursue it. 25 B. 
161 foil. 

Plffs. sued defts. for recovery of mortgage 
money with interest alleging that the land of 
deft No. l.was 1 originally mortgaged with 
possession to deft. No. 2 by three deeds but 
that these mortgages were transferred to their 
father by deft. No, 2. They also alleged that 
deft. No. 1 orally mortgaged this land to the 
father of plffs. for Rs. 1»Q0G and that mutation. 
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or the mortgage was effected but was set aside 
on appeal. It appeared that plffs*. father had 
sued deft. No 1 for the possession, of the 
land alleged to have been orally mortgaged to 
him, but his suit was dismissed on the ground 
that the mortgage was not proved. 

Held, that the plaintiffs ought to have sued 
for both the remedies the possession of the land 
or the return of the mortgage money in the 
alternative in one suit. Having omitted to sue 
for the mortgage money in the first suit, they 
were precluded from suing for it now by O. 2, 
R. 2. C P. C. ( Scott Smith and Leslie Jones, 
JJ .) Harnam Singh v. Bhola Singh. 

56 I. C 966 

0-2,11 2 —Cz use of action — Relin- 
quishment or omission to sue for portion of 
claim — 'Subsequent suit — Bar. See (1919) Dig 
Col . 206. Khakdah Company Ltd v. Durga 
Charan Chandra. 58 I C 636 

O. 2, R. 2 — Declaration of title — • 

Right of way. 

Although in a title suit there may be a 
claim in the alternative for a right of way, 
it may also be left to a second suit Therefore, 
the fact that right of way was not claimed in a 
previous title suit would not bar declaration of 
a right of way either by the rule of res judicata 
or by the provisions of O. 2, R 2 of the C P. 
Code. (Tcunon and Huda, JJ ) Kala Ciiand 
Mukhopadhya v. Jotindra Nath Chaker- 
butty. 57-1- C 852. 

,q 2 , ]& 2 — Decree — ’Satisfaction — 

Entering up satisfaction by decree holder— 
Admission of payment — Effect — Proof oj 
payment by Judgment debtor not necessary. 
See {1919) Dig Col. 231. Gamen Shah v 
Jhangi Ram. 54 I- C- 257- 

-O. 2, R, 2 — Dekkhan Agriculturis- 
ts' Relief Act (18 of 1878) and Ss, 12 and 73 — • 
Cause of action — Splitting of — Suit on one of 
two mortgages — Sale in execution of decree — 
Sale without reservation of other mortgage — 
Second ■ Suit on another mortgage-bar 

Out of the three mortgages winch the defen- 
dant had executed in favour of the plaintiff as 
parts of the same transaction, the plaintiff sued 
only on one of them under the Dekkhan Agricul- 
turists 5 Relief Act and obtained a decree. In 
execution of the decree the mortgaged property 
was sold, free of all incumbrances, and not 
subject to the other mortgage charges. The 
sale realized an amount which was in excess 
of that due under that decree. The plaintiff 
filed another smt on the two remaining mort- 
gages and sought a decree against the balance 
of the sale proceeds of the mortgaged pro- 
perty. — 

Held , that the suit was barred under O. 2, 
R. 2, of the C. P. Code, coupled with the 
provisions of Ss. 12 and 13 of the Dekkhan 
Agriculturists 5 Relief Act ; inasmuch as the 
plaintiff having omitted to sue on the two 
mortgage bonds when he sued on the first 
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mortgage bond, he could not again ask the 
Court to pass a decree on the two motgage 
bonds so as to be able to execute that decree 
agamst the balance of the sale proceeds of the 
property, which was sold in execution of the 
decree (Maclcod, C J and Heaton , J) 
Daluchand Balaram Marwadi v Appi 
Khema Saste. 22 Bom. I*. R 1093. 

— O 2, R 2 — Defences to a suit — Not 

affected, 

The provisions of O. 2, R. 2 of the C. P. 
Code do not apply to a plea raised in defence. 
(Shadi Lai and. Broadway, JJ) AkbaR 
Hussain v. Ragnandan Das. 

57 I- C. 348. 

0- 2, R. 2~~ Different Causes of 

action — No bar 

0. 2 R 2, C. P. C. is not a bar to the second 
suit, inasmuch as the former suit was one for 
an injunction and value of fodder taken 'away, 
whereas the present suit is one for a refund of 
the money advanced and damages for breach 
of contract. 25 M. 669. foil. (Broadway, JJ .) 
Mani Singh v. Allah Ditta. 

2 Lab. L- J. 304- 

O. 2, R 2 — Mortgage — Stipulation 

for payment of interest— Default— -Option to 
sue for interest or possession — First suit for 
interest — Second suit for possession on hap- 
pening of subsequent default. 

A mortgagee is not debarred by O. 2, R. 2, C. 
P. C from suing for the possession of the mort- 
gaged property on the strength of a stipulation 
conferr'ng upon him the option to sue for incer- 
est or for possession in the event of the mort- 
gagor's fa ; lure to pay interest at the stipulated 
time, because on the occurrence of a previous 
default the mortgagee sued only for interest 
and not for possession. 

123 P. R. 1881; 18 M 257 aoproved 28 P. R. 
1907; 79 P. R. 1886; 16 P. R. 1910; 88 P. R. 
1918; 21 B. 267 Ref. 

The object of the rule embodied in O. 2, R. 2 
is to avoid the splitting of claims and to pre- 
vent further litigation and it is based upon 
solffary doctrine contained m the maxim nemo 
debt bis vexari eadem causa, but a person 
cannot complain of being twice vexed in respect 
of the cause, when he has himself given his 
adversary the option of making one claim or the 
other, has not conferred upon him the right to 
make both the claims at the same time. 

The rule is directed to securing the exhaus- 
tion of the rebel in respect- of a cause of action 
and not to the inclusion in one and the same 
action of different causes of action even though 
they arise from the same transaction. (41 I. 
A. 142 foil. ( Shadt Lai , C.J. and Wilberforce, 

J J Parmeshri Das v. Fakiria. 

1 Lab. 457 : 2 Lab- L. J. 466. 

-O- 2, R- 2 —* Relinquishment of por- 
tion of the claim — Contract — Several coven- 
ant's-— Interest on mortgage — Suit for— Subse- 
quent suit for principal— Bar- 
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Where a contract conta : ns a number of 
covenants which are to be performed at different 
times, the breach of every s'ngle covenant 
constitutes an independent cause oi action on 
which a separate suit can be brought When 
however a su ; t is brought after there has been 
a breach of several covenants the breach ot 
them all is considered a single cause of action 
and the plaintiff sumg for a breach oi one is 
held to have waived his right of suit on the 
others. 

A mortgage deed provided for payment oi 
principal and interest on a certain day. On 
default in payment of interest for a certain 
year, plff brought a suit for interest alone On 
default in payment in a subsequent year plain- 
tiff brought a suit for principal and interest. 

Held, that the second suit was barred by O 2, 
R, 2 of C P. Code as both suits were based 
on the same cause of action. (Maung Kin, J .) 
ShweHmanv. Mv E Mya. 

12 Bur. L T- 251 : 56 I, C- 653. 

O 2, R 2 — Restitution — Appl'cabon 

for, in respect of property — No bar to sirt for 
mesne profits. See C. P. Code Ss 144, lcl 
etc. • 54 I. C 664: 

O 2. R 2 — Separate contracts in 

one instrument — Separate suit — No bar . 

When two separate contracts are con tamed 
in one instrument and the performance of each 
is secured in a different manner, then each 
gives rise to a separate cause oi action 
Although tbay may be jo : ned in the same sub, 
O. 2, R. 2 oi' the C. P. Code would not 'prevent 
separate suits being instituted on them. 21 Bom. 
267 foil (. Mittra , A.J.C) Raibahan v. Raoji 
16 ISVIi. R 136 : 58 I - C 18 

O. 2, R. 2 and S 47 Suit by 

auction purchaser to recover possess 1 on of 
property purchased— -First suit to recover one 
do P 1 ' on o x orec^rtv- - Vmther suit to recover 
some other fordo : iron; d ; Tc-ent defts. --whether 
lies. Sec, ^ 22 Bom Xi R- 297 

O 2, R 2 Suit for damages for 

wrongful attachment'— Prior suit for declara- 
tion of title— No bar. 

A person whose property had been wrongly 
attached sued for a declaration that the pro- 
perty was h s and not liable to attachment, 
and obtained a decree. Subsequently he sued to 
recover damages for wrongful attachment; Held, 
that the subsequent ' suit was not barred by 
O. 2, R. 2 C. P. C. as although he could have 
joined a claim for damages with his suit for a 
declaration he was not bound to do so. (Stuart t 
J, C ) Maikulal v. Nazir Ahmad. 

55 I. C. 657. 

. — --O. 2, R • 2— Suit for partition — 

Subsequent suit for profits pendenie lite. . 

■ A tenancy held by defts ceased at the date of 
the institution of a suit for partition and accounts 
in which there was a claim for rent payable 
by the defts in respect of the tenancy np to the 
date of the , institution of the suit. Held' 1 a 
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cla m in a subsequent suit for damage* in 
respect oi the, subject matter oi the scrim 
tenancy for the period dm ng \v„i ch the 
partit on suit was pend big in Coam is not 
barred by O 2, R 2 C P Code AY. R that* 
terjec and Newbould, JJ ) Kkisto Das Roy t\ 
Be h ari Lae Pikdar 57 I C 900 

O. 2, R. 2 — Suit for spec ; Sc perfor - 

raance — Omission to ask ior deluery of posses - 
s on — Subsequent suit for possess 1 ou — Bar 
Sec Spec Performance 

5 P. Xi. J 314. 

O 2, R- 2 (1 ) — Relinquishment of 

claim — Appellate Court — J itrisuiction of, not 
affected. 

The relinquishment by a plff. of a porben of 
the claim under O, 2, R. 2 (1) C. P. C aopl es 
primarily to reb’nqirshment before institution 
of the suit The rule has no application to 
any part of a dismissed cUvm abandoned in 
appeal. No such abandonment can affect the 
jurisdiction of the appellate court. (Stanyon,J . 
C.) Sheikh Nur Khan v Shaikh Rahim 

54 I C. 655. 

O- 2, R 3 — Ejectment suit — Diffe- 
rent tenants holding different parcels of land 
— Causes of action not to be joincd-Irregida- 
r it y— Waiver of objection to, 

It : s not perm'ss.ble for a ph*nt : fX to un’te 
in the same litigation several suits, aga nst 
separate defendants A shigle sirt to eject 
d fferent tenants holding d’fferent parcels of 
land >s bad for mis jomder. Where, however, 
the plahitiff adopts the procedure he 'cannot be 
heard to object to the use of evidence to winch 
the irregular ty of Ids procedure has g'ven rele- 
vance {Sir Lawrence Jenkins ) FeturatNAM 
Iyer v Venk\tachaeea Gourdan. 

43 Mac! 567 : 38 M. X*. J. 476 : 
IS A. L J 707 s 27 M. X. T- 102 : 
11 L W 399 : 22 Bom L R. 578 : 
(1920; M W. IN 61 : 56 X C. 117: 

47 X A 76 IP. CM 

O 3, Rr. 1 ancl 2 and O. 41, R 1 

— Appeal — Presentation by agent — ■ Power of 
attorney not signed by party or his agent — 
Subsequent signing effect of. 

An appeal was presented by a pleader whose 
power-ot attorney was not Rhumb marked or 
signed by the appellant or his agent till after 
limitation. Dad expired 

Held, that the omiss'on to S’gn ire power of 
attorney was obv'ously an overs'ghl and the 
subsequent s : gn’ng cured the defect and conse- 
quently the anpeal was n r o--'ed w cemented, 22 
A 40 A 147 ; 36 A 40 Re.. .27 -z:s. O C.J.) 
Khaira v . Nathu. 55 X- C. 990. 

O 3, R 1 and 0. 41. R 1— Appeal 

— Presentation of, by pleader without vakalat 
invalid . 

The ’presentation of a memorandum .of 
appeal by a vakil without any authority in 
tee shape of a Vakalatnama is not valid 
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presentation. (Roc and Coutts,JJ ) Sheikh 
Palat v. Sarwan Sahu. 55 I. C. 271. 

' o 3, R 1 and O. 16 — Party desir- 

ing to examine his opponent as a •witness — - 
Procedure 

Where one party des : res the presence of the 
opposite party in court for the purpose of exa- 
mining him as a witness the proper procedure 
to adopt is the one under O. 16 and not the 
one under the proviso to O 3, R X. C. P. C 
(KrisJinan r J ) Ayya Nad ah v. Thenammal 
27 M. L T- 171 : (1920) I ¥ I 
241 : 11 L. W. 289 : 55 I C- 945 

O. 3, R 4 — Vakalatnamah — • Plea- 

der*s }iamc— -Omission of "Presentation by 
pleader, if valid . 

A party delivered a vakalatnama to a 
pleader duly s : gned by him but omitted the 
name of the pleader in the body of the 
vakalatnama : Held , that the , pleader had im- 
plied authority to till in the details and if the 
Pleader simultaneously accepted the vakalat- 
nama and signed h : s name m token of accep- 
tance, tins was a sufficient compliance with the 
provisions of the Law 

If in such a case the Pleader presented an 
appeal the omission of Ins name in the body 
of the vakalatnama would not invakdiam the 
presentation of the appeal. \:di;:ra, A J. C.) 
Mussammat Masumbi v. Dongar Singh. 

55 I G 415. 

O. 5, Hr. 12 and 20 — Pardanashin 

lady — Service of summons . 

As it is not always practicable to effect per- 
sonal service on a pardanashin lady, the affix- 
ing of a summons at the lady's residence may 
be taken to be sufficient service, ( Kanhaiya , 
Lai A, J. C. ) Khanam v. Mussammat 
Husnara Begam. 57 I. C. 594. 

— — — O. 5. Rr. 17 and 20 — Substituted 
service when effectual — Order of Court. 

In the absence of an order passed by the 
Court under O. 5, R. 20, C. P. C. for effect mg 
substituted service, there is no legal service as 
contemplated by the C. P. Code. (Shadilal and 
Wilberforcc, JJ.) Barkat Ullah v. Fazal 
Maula. 55 I. C. 824- 

— — — — O 6, R A— Fraud — General allega- 
tions insufficient. 

0.6, R. 4 C. P. C. clearly requires that a 
party relying upon fraud must state the 
particulars of the fraud in 'the pleadings 
General objections, however strong, are in- 
sufficient and must be entirely disregarded. 
(Jwala Prasad , J) Maharani Janki Ruhr v 
Mahabir Singh. 58 IC 317. 

O. 6, R. 5 — Pleadings — Averments 

in, not precise-— omission to apply for parti- 
culars, effect of — Waiver. See (7979) Dig. 
Col . 21 1, Pkem Sukh Lass v. Rambhujhawan 
Mahton. 1 p. L. »£, 34. 
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O. 6, R. 7- — Pleadings — Court 

entitled to ignore if in contravention of law — 
Remand 

Where the pleadings contra\ene O. 6, R. 7, 
C P. C. the Court would be justified m 
ignoring them. The fact that it does so without 
recording any order of rejection, is not a suffi- 
cient ground for remanding the case for retr : al, 
as it is immaterial whether the Court records 
an order rejecting the plead mgs or not. 
(Macnair,A. J . C ) Govind Singh v. Mungaji. 

57 I. C. 684. 

O- 6, R 17 — Amendment of 

plaint — Appellate Court— Powers of. 

Plaintiff sued for pre-emption and possession 
of certain land transferred under an adhlapi 
tenure. The first Court found in favour of the 
pla’ntitf on all the issues, but d snvssed the 
suit on the ground that plaintiff had not stated 
m the plaint that he was prepared to perform 
all the conditions attaching to the adhlapi 
tenure An application for amendment of the 
plamt was rejected as having been made too 
late. 

Held , that the Appellate Court had ample 
power to allow an amendment which did not 
offend agamst any provision of the law ; and 
that the amendment allowed in the present 
by the Dt. Judge on appeal did not alter the 
nature of the suit and that it was a fit case in 
which the amendment ought to have been 
allowed (Abdul Raoof,J.) Sadda Khan v. 
Sultan Khan. 58 I. C 965- 

O 6, R. 17 and 0 21, R. 103— 

Amendment of plaint — Defendant holding 
under a mortgage — Suit for possession 
Redemption suit — Conversion into . 

The plaintiff who held a decree, was in seek- 
ing to reco\ er possession of the property in 
execution of the decree, obstructed by the 
defendant who claimed to be mortgagee in 
possession. Thereupon, the plaintiff filed a 
suit, under O. 21, R. 103 of the C. P. C. to 
establish his right to the, present possession of 
the property alleging that the defendant's 
mv-tgag? a sham. At the trial of the suit how- 
O'.er fi wr-.i found that the mortgage in favour of 
the defendant was valid and subs : sting, where- 
upon the plaintiff applied to convert Ivs suit 
into one for redemption 

Held , that the plaintiff could not be allowed 
to amend his plaint in the manner des red oy 
him ; for the suit was really one to get rid of 
the mortgage in favour of the defendant, and 
having of ailed to do that he wanted to turn 
round and to alter the nature of the su: t to 
make it one based on the validity of the mort- 
gage the only question being what amount 
should the plamt iff pay to redeem the mortgage. 
(MacleodjC J . and Heaton, J.) Laxmishankar 
Hanjabhai. 44 Bom. 516 : 

22 Bom. Ii. R* 735 : 57 I- C 426* 
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q q ^ X7 — Amendment of plaint 

■ — -Suit for declaration of title — Possession — 
Amendment . 

Where a plff during the pendency of a suit for 
declaration of title alleged he has lost posses- 
s'on he must be allowed to amend h s plaint 
and ask for possession (Chevis andWilberforec, 
JJ.) K\r\m Dad v Hussain Bakhsh. 

56 I C 458. 

O 6, R- 17— Plaint— Amend- 
ment oi — Claim iur rehef ag-vnst party exonerat- 
ed in court below — Amendment not to be 
allowed in second appeal See B T Act ben 

III Art 3 581 0 581 

0 6, R 17 — Phadings — Amend- 
ment — Late Stage of trial — New issue involv- 
ing evidence — Custom against adoption. 

Where in a su-t contesting an adoption, 
pla'ntiff applied after a considerable body of, evi- 
dence had been taken to amend the pla : nt for 
the purpose of alleg ng that the ancestors of 
the adoptor were orgmally non-Hindus, who 
in course of time adop ed certam customs in 
vogue amongst the Hindus, but that they d : d 
not recogn'se the custom of adoption Held , 
that the plamtirt could not be allowed to 
amend the plaint at that stage ; evidence how- 
ever was admiss : ble to show the origin of the 
community to which the plamtifids ancestors 
belonged as there was nothing m the plaint as 
orig nally filed, which was irreconc : lable wkh 
such evidence and the evidence was relevant to 
an issue wmch had been framed to determine 
w aether the estate was governed by a custom 
wh ch barred inheritance by adopted sons 
{Chapman and Atkinson t JJ) Shah Deo 
Narun Das v. Kusum Kumari. 

5 P L J 164 
O. 6, R 17 — Pleadings — Amend- 
ment of — Power of Court to aVow so as to 
defeat pica of l imitati on . 

A power of amendment should not as a rule 
be exercised where its effect is to take away 
from a defendant a legal right which has 
accrued to him by lapse of time but there are 
cases where such considereations are out- 
weighed by the special circumstances of the 
case. (Lord Buckmaster J Charandas v. 
Amir Khan. 39 1 L J. 195 : 

28 M. L. T. 149 : 18 A L J. 1095 : 
22 Bom. Xi. R. 1370 : 57 I C 606 ; 

47 I A- 255. (P CJ 

'O- 6,R 17 — Pleading — Amendment 

of — Powers of. Court. 

A suit was instituted as a suit for partition 
but the Court held that the Court-fee oi Rs. 10 
paid was insufficient as the pills, were out of 
possession at the date ot the suit. Advalorem 
CoUrt-iees were thereupon paid but no 
admendment was made **of the plaint and 
an application tor the purpose filed at tae 
hearing was rejected as the application d*d 
not contain all the elements necessary to 
convert the suit into a suit far recovery of 
possession* 
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Held , that O 6 R. 17. C P. C. gives 
ample power to the Court to give leave to the 
parties to amend the pleadings but such leave 
should not be given where the • amendment 
would prejudice the opposite party. (Chat- 
terjea and Duval , JJ ) Rebati Raman 
B a b a k v. Hakish Chandra Basak 

24 c. w. 1ST. 749 58 I. C. 665. 

q @ 17 — Pleadings — Amend- 
ment — Prin c iplcs reg i dating. 

The law relating to the amendment of 
pleadings, as contained m O 0, R 17 confers 
a plenary authority upon the court to allow a 
party to alter or amend his plead'ngs in such 
manner and upon such terms as may be just 
and the amendment may be allowed at any 
stage ot the proceed ngs 

An amendment should always be allowed if 
thereby the real and substantial question can 
be raised between the parties and multipbcffy 
oi legal proceedings avioded. (Shadi Lai and 
Broadway , JJ.) Darbari Lal v. Wasu Malik, 

56 I. C 115. 

O. 6 R 17 — Suit for declaration- 

consequential rebel — Prayer tor, essential— 
Opportunity to amend to be given to plff. See 
Spec. Rel* Act 42. 54 I C 833* 

O 7. R 6— Applicability of — Suit 

prima facie barred by limitation. See (1979) 

' Dig Col. 2 14. Khandu Lal v. Fazal. 

1 Utah. 89. 

O- 7, R 6 — Plaint filed after limita- 
tion — Time of vacation — Deduction of — 
Evidence Act , S. 37 (9). 

Though O. 7, R. 6 C. P C. requires the 
plaint in a suit filed after expiry oi the period 
of limitation to show on what ground exemp- 
tion is claimed yet an om miss ion to do so m 
respect of a suit filed on the day the Court 
I re-opened after its summer vacation (the 
| period of limitation for bringing which had 
I expired during the vaction) would not entad 
I dismissal of the suit. S. 17 (9) of the Evidence 
: Act empowers the Court to take jud’eial notice 
1 of any public holidays notified m the Official 
Gazette and the plambff is entitled to presume 
that the Court whould take such judicial notice, 
At any rate the Court should in such a case not 
dismiss the suit but require the plaint to be 
amended. (Batten, J .) Teicchand v. Patto* 

56 I. C. 926j 

O 7, Rr. 9 and 14 and O. 11, 

R. 15 — Inspection of plff* s documents before 
\ filing written statement — Right of deft . — 
Documents sued on and documents relied on 
as evidence. 

There ; s a distinction betwen documents sued 
upon and documents rebed upon by plffs, Under 
O. 11 R.13 C. P. C. a deft, is not entitled as 
of right to have inspection of the documents 
relied upon by plff, before filing his written 
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C. P. CODE (1908), O. 7, R. 10. 

s’ atement (Greaves, J ) C.i vndmULl Canes h- 
M’JLL v D a \n i \j Ganap vt AO i 

24 C W N 302 : 56 I C 457, 

O 7, R. 10 —Procedure— Appellate 

Court — When entitled to act under 

Was re a cla -, m has been tree* and chsm'ssed, 
the fact that an appeal is preferred only 
aga'nst a part oi the (decree does not justify 
the appellate Court to return the pla ; nt under 
O 7, R 10 Ci V Code The rule appl es wuen 
the su't as or g Tally Ira tried was wrongly 
'as nuted The abandonment of a cla : m 
pendente lite cannot be git en retroscecche 
effect so as to vTate the msbtution ot the 
su»t. {Stan yon, A J C) Sheikh NTu tK aan 
v. Shaikh Rahim 54 I C 655 

0 7, R 10— Provis : ons of mandatory 

— Duty of Court to return plaTt thought not 
asked lor by party. See (1919) Dig Col 215. 
Amoal tv ana Pandara Sank ad hi v. Pic ha k- 

KTJTTI O DA VAN. 

(1920) M w*. IT 163 

'O 7, R- 10 — ■ Return of plaint to 

br presented as an application in execution — 
Power of Court to ignore reliefs asked for 

O. 7, R 10, C. P Code em 'owers a Court to 
return a oia'n: for presentation as an appl 1 ca- 
l'* on hi the Court having jur ? sd'ciion to accept 
it as ail aopbeahon 

Tnere is noth mg to prevent a court ignoring 
a rebef as beTg based on no cause of action 
and then proceeding to find that the other 
rebels are outside hs jurisd’ebon {Lyle and 
Ashworth, J J.) Balded Das Red mi Nath v 
The Bombay Mercantile Bank. 

54 1 C 364 

O, 7, Rr. 11 and 13— Rejection 

of plaint — Order if res- jud'caia. 

A suit for contribution under a rahnama was 
decreed by the first Court but the Appellate 
Court rejected the pla'nt as d’sclosing no 
cause of action. Plaintiff instead of appeabng 
against the order brought another su*t against 
the same defendants for contribution. Held, 
that the findTg in the previous suit that plain- 
tiffs have no right to contribution under the 
raTnama is res judicata and hence the second 
suh must be dismissed as barred by res 
judicata {Sadasiva and Napier, JJ ) San- 
ta anath \mm al v. Minor Is.vkki Suppan 
Asari. “ (1920) $E* W IT. 616 : 

12 L W- 457. 

-Tr — - — O 7,R. 11 and O 17, R 3- 

Rejection of plaint when proper— Defect — ■ 
Return of plaint for amendment C P. Code , 
S. 757. 

A Court has no jurisdiction to e'ther d’sm'ss 
a suit or reject a pla’nt merely because the 
plaint is detective in that it does nor comply 
with a provision of the Law. Tne proper 
procedure is to call on plff. to cure the defect 
and on lbs failure to do so, the Court may 
proceed to decide the suit forthwith and to 
dismiss it under O. 17, R. 3 C P C.or it 


0. P. CfODE (1908), O. 8, R. 6. 

may reject the plaTt under its inlierent 
powers {Das, J ) Maharaja Sir Rameswar 
Singh Bah\puh v Sadaxand J hi . 

1PL.T. 188 : 55 I C 445- 

— O 7, Rr 14 and 18 -Discovery- 

Documents relied on- by plff. — Production in 
Court 

| A party who sues upon a certain document 
must produce it at the time he files the plaint 
and not spmg it noon the opposite party a 
cons'derable time after when the suit comes on 
tor hearing ( Macleod , CJ and Heaton,].) 

Gvngad.iar Mahadev v Krishnaji Vish- 
r *.m 44 Bom 625 : 22 Bom. L R 819: 

57 I C 598. 

— o, 7, Rr. 14, 17 and IS —Duty 

of plff to produce accounts and other docu- 
ments relied on 

Under O 7, Rr. 14, 17 and IS C. P. C. it is 
Tcumbent on a plaintiff to produce in Court, 
the accounts or other documents on wibch he 
bases his cla’m when the plaint is hied and if 
he intends to rely upon any other documents 
as a p^ece of evidence in the case he is bound 
to produce it at the first hearing as ; s requ ; red 
by O 14, Rr. 1 and 2 C. P. C, ( Rattigan , C J. 
and Abdul Raoof , J ) R^M SiNGA v Ram 
Ca tND- 1 La b. 6 : 9 P- L R 1920 : 

57 I C 185. 

o 7, 18 (2 } —Documents filed by 

plff .—User of, for cross-examination of his 
own witnesses — Propriety of. 

Where document contain* ng deposit : ons of 
witnesses in a suit bearing on the subject- 
matter of the suit m which they are produced, 
are tendered by the plaintiff after the filing 
of the plamt, but before any of the witnesses are 
examined, he is entitled to cross-examine 
witnesses on the basis of the documents, even 
though the witnesses may have been cited on 
his behalf. 

The expression “ defendant’s witnesses 99 in 
O. 7, R IS (2) C. P. C. includes witnesses who 
have turned hostile to the plain iff, and may be 
treated as the adversary’s witnesses. ( Mittra , 
A J C) Shankar v. Govinda. 541. C 311. 

O. 8, R. 3 — Suit on mortgage — 

Deft, putting plff . to proof of — Effect of. 

If a deft, puts the plff. to a proof of mortgage- 
deed set up by him, the defendant must be 
taken to put the plaintiff to proof of the exe Cu- 
ban, wibch includes its signing and attestation. 
(Ashworth, A J.C) Sheikh Muhammad 
Ibrahim v. Ali Nabi 54 I. C- 107. 

~ — O 8, R. 6 —^Counter claim — Party to 
a suit alone can make — Costs. See Contract 
Act, S. 11. 38 M. L. J. 353- 

O 8, R 6— -Set off — Duty of court 

to try the claim 

The Court is bound to try a claim to set off 
which falls under the provisions of O. 8, R. 6 
of the C. P. Code. (Abdur Rahim, JJ) 
SUBEAMANIA AlYAR V. DHaRMAMBAL AMMAL. 

42 L?.$5: 57 I. 0 656. 
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C P. CODE (1908), O. 9, B 2. 

m Q q 2 — Failure to file affidavits 

of service of summons on guardians of minor 
defts, —Dismissal for default— Improper. 

Plff. failed to file affidavits of service ot sum- 
mons upon the guardians oi the two minor 
defts and the minors, and the Court passed an 
order dismissing the suit refusing to grant 
further time 

Held, that the Court could not disnrss the 
suit as against the major deits What the court 
should Have done was to* direct the plff. to 
proceed w th his suit as aga nst the other defts. 
making a note in the order sheet that the decree 
would not be binding upon the minors ( Roe 
and Coutts, JJ ) Surendea Mohan Singh v. 
Gena Sardar. 1PLT.125: 

551. C 82S 

O 9, Hr. 3 and 4 — Ascertainment 

of mesne profits. Dismissal of application for 
default — Fresh application to superior court 

An application for the ascertainment ot 
mesne profits was made to the court wnich had 
passed the decree but the amount claimed was 
in excess oi the pecuniary jurisd : ction ot tne 
Court, The application, was d'smissed in 
default under O 9, Rr. 3 and 4 C. P. C. A 
iresh application was made to a court having 
pecun : ary jurisdiction and objection was 
taken that the application was not enterlamable 
in view of the order d’snrss'ng the first 
application : 

Held, that the order dismissmg the first 
application was one made by a court not of 
competent jurisdiction , and that the second 
application was maintainable. (Teunon and 
Beachcroft, JJ.) Kamala Kant a Roy v. 
Monaraddi. 58 I C- 203- 

O 9, B 3 and O 17 Br. 2 and 

3— ^Disposal under— Court's duty to mention 
provision under which it acts — Failure to do so 
—Effect — * Adjournment to enable plff. to 
amend pla ; nt— -Omission to do so —Application 
for further time — Dismissal of suit — Legal : ty 
— Revision againsG-C. P. C., S. 115. See 
(1919) Dig. Col. 218. Naurang Ram Sahu v. 
Bakhori Mandar. 1 p. 3j. T. 177. 

* O. 9, Br. 4 and 3 — Dismissal for 

default— Power of another judge to set aside . 

On 24th 1 April 1915 the Munsif of Bhera 
dismissed the suit tor default. On the 14th 
June the plaintiff made an application for the 
restoration of the case to the Senior Subordi- 
nate Judge who sent it for disposal to the'Munstf 
of Sargodha. The latter restored the case to 
the file and finally passed a decree in plaintiffs' 
favour. 

* Held , that the Court which can under R. 4 
set aside an order d'snfissmg a suit for default 
is, i tffe Court wh*ch passed the order of dis- 
missal -and that the order of the Munsif of 
Sargodha setting as : de the dismissal of t he suit 
having been passed without jurisdiction -all the 
subsequent proceedings in the suit were ultra 


C. P. CODE (1908), O. 9, B 8- 

vires and the decree must consequently be set 
as'de [Martincau, J) jLachmvn Das v. 
Devi Dul. 2 Dab.. Ii J. 48: 

56 I* C. 884- 

q 9 ? ]^ r ^ 9 and 13 —Expartc 

procedure — Minor deft — Omission to appear 
— guardian* s negligence — Application to set 
aside. 

O 9, R. 12 does not merely impose upon the 
person lading to appear the disabilities 
contained in the precedmg provis’ons of that 
order but g'ves the fight to the remedies given 
by other precedmg prov.sions also. 

An application to the Court under O. 9, R 7. 
C. P C can be made through a vakil notwith- 
standing that the court had decided to proceed 
ex parte owing to the non-appearance ot the 
deiendant in person pursuant to an order of 
Court. 

A guardian's laches is a sufficient cause for 
setting aside an ex parte decree or order in the 
cases oi minors. 27 M. L, J. 166 and 6. C. L. 
R. 69 foil. 

Where a Subord'nate Judge set as : de an 
order made by his predecessor that a suit 
should proceed ex-parte ow ng to the guard- 
ian’s failure to produce against the minor 
deiendant in court in pursuance of the court's 
order on the ground that such no a -production 
was due to the guardian's own laches and did 
not impose any condition as to the defendant's 
appearance in person. 

Held, that a direction to a party to appear 
was an order made ior the further progress of 
the suit and to help the court in its proper 
disposal and decided no right between the 
parties ; that the court could suo motu alter it 
whenever necessary or expedient and that 
consequently no question of reveiwing a pre- 
decessor's order or want of jurisdichon arose. 

Though m setting aside an order to proceed 
with the suit cx parte under O. 9, R. 7. C. P. C. 
the court raignt in its discretion impose a 
condition as to the defendant's appearance in 
Court in person an omission to do so was not an 
improper or irregular exercise of such discre- 
tion. 

The setting aside of the order to proceed 
ex-parte was consequently right (Krishnan, J) 
Ayya Nadan v. Thenammal. 

97 wr T. 171 • 

(1920) M W. FT. 241 ; 11 L W.*289 ; 

55 I. C. 945. 

O 9, B. 8— Absence of plff. Decree 

on claim admitted by plff. — Propriety of. 

If oft. the date fixed for the hearing of a case 
the plff. is absent and She Deft, appears, the 
Court is bound, under 0. 9, R. 8 C. P. C. to 
dismiss the suit for default. It has no juris- 
diction to record the defendant's statement and 
to decree the claim in part. ( Rafique y JJ 
Mata Byx Lae v. Brij Mohan. 

KKTf! aa A 
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C. P. CODE (1908), O. 9, R 8. 

q. — Dismissal for default — 

Appomtmem o£ Commissioner — Dism’ssai of 
suit beiore report of commissioner is made — 
Revision — Interference. See C. P Code S. 1X5 
and O. 9, R 8. 54 I 0 56S- 

o. 9, B- 8 and O 43, R 1 (C)— 

Dismissal for default — Restoration — Dis- 
missal of application — Appeal 

An order d'smiss ng a suit ow ng to the non- 
appearance of the plamdff or h ; s pleaier is a 
d s missal for default under O. 9, R 8 of the 
C. P. Code. An order dismissing an apphca- 
tion for the restoration ot the suit A appealable 
under O. 43, R 1 (c) ot the C. P. Code {Piggott 
and Kanhaiya Lal,JJ ) Maharaj Shibcma- 
ran Da si v. Mahomed Zahxjr. 

57 I C 245 

-O. 9, Hr. 9 and 13— Application to 

restore su’t — • Suffimeni. cause — Bona, fide 
mistake as to date — Inherent powers See 
(1919) Dig Col. 220. ChristenSen v 
Mitchell. 54 I C 44. 

,q 9 R 9 —Causes of action — 

Difference in — First suit by co-sharer for 
declaration of title and invalidity of aliena- 
tion-— Dismissal — Subsequent suit for parti- 
tion. 

The plamtiffs brought a suit for a declaration 
of then' title to certam properties and for 
having certam al : enat:ons in favour oi the 
defendant declared nival d and not bmdmg on 
them Tney alleged themselves to be co- 
sharers and ; n jo'nt possession with the defen- 
dant. The su : t was dismissed for default under 

O. 9, R. 9 oi the C. P. Code, Subsequently the 
plaintiffs brought a fresh suit for a declaration 
of their thle to the property, as also lor parti- 
tion and separate possess'on. 

Held , that the subsequent suit was barred 
by the cbsraissal of the pr : or suit for default 
under O. 9, R 9 of the C. P. Code. 

The cause for action for partition and 
separate possession does not arise undl the 
plamtitfs decided to separate and the defen- 
dants refused or neglected to give them the : r 
share. (Ayling and Krishnan, JJ.) Asia Bivi 
v, Sehu Mahomed Rowther. 

39 M 13 J. 412 : 12 !». W 431 

, — q u 9 R 9— Dismissal for default— 

Appearance of party but hot pleader — Dis- 
missal of suit — Dismissal for default. See C. 

P. Code, O. 41. R. 17, 5 P 33. J 17- 

— O. 9, R 9 —Dismissal for default 

— Suit for partition — • Appeal — Reversal. 

On the date fixed for the hearing of the parti- 
tion suit, the plaintiff and one of his wrnessis 
were alone present. His vakil when a^ked to 
pay batta for the arrest of the remaining fo ir 
witnesses, who though summoned had not 
appeared, stated that he would do so the next 
day, whereupon the plaintiff was directed to go 
on with the suit with such witnesses as he had. 
The plaintiffs vakil said he had , no instruc- 
tions and the Court disposed of the case. 


C. P. CODE (1908), O. 9, R. 13. 

ex-parte on the pleadings on the ground that the 
plaintiff was guilty of gross carelessness. The 
plaintiff appealed : 

Held , (1) that under the circumstances there 
was no foundation for the finding that the plain- 
tiff was gudey of gross carelessness ; 

and (2) chat it was however his duly to go 
on with the case as far as he could and that the 
plamtiff must pay thewuole costs ot the appeal 
beiore it can be allowed. (Wallis, C J and 
Seshagiyi Aiyar,J) Krishnaswami Na r akar 
v. Veerappa Nayakar. 12 Ij W- 500. 

O. 9, R 9 — Dismissal of suit for 

j default — Power to restore — No sufficient cause 
within the rule. See (1919) Dig. Col 22! . 
BlLASRAI LAXMINARAYAN v CURSONDAS. 

44 Bom. 82. 

O. 9, R. 9 . — Execution sale — ■Ap- 
plication to set aside— Dismissal for default. 

O, 9. R 9 C P. C. does not apply, to an order 
d'smissmg for default an application made 
under O 21 R. 90 C. P. C, fo set aside 
a sale held in execution of a decree. 17 All. 
106 d-st (4 P. L J. 135 Diss) 19 C. W. N. 
p. 718 foil. (Lindsay. J. C.) Gauri v. Hinga. 

23 O C 349. 

0 , 9,R. 9 — failure to apply within 

30 days — Application under O. 47, R 7 — Revim 
sion — C P Code, S 115. 

A plff who has faded to .apply under O 9, R. 
9 of the C P Code within thirty days cannot 
get an extended period of limitation and apply 
under O. 47, R 1 ot the C. P. Code which is a 
general provision controlled by the special rule 
embodied in O 9, R. 9. A Court acts without 
Jurisdiction in entertaming applications under 
O. 47, R. 1 on grounds covered by O. 9, R 9 
filed beyond thirty days ( Adami , J) Raja 
Sheorajnandan Singh v. Girijanandan 
Singh. 1 P. 33. T 573 : 58 X C. 191. 

* O 9, R. 9. — Suit dismissed for de- 
fault — • Application for restoration by some 
plaintiffs only — Restoration of suit, whether 
enures for the benefit of all. See C P Code 
S s 61, O. 9 R. 9 etc. 23 O. C. 18. 

— “'O 9, R 12 — ■ Minor deft . — * Default 

of appearance. 

A defendant though a minor represented by 
a guardian is a party to the suit whose produc- 
tion in Court can be compelled by a direction 
to his guardian and the iadure on the part of 
the guardian to comply whh the direction 
will enable the Court to act under O 9, R 12 
C. P. C. 28 M. L. J. Dist '(Krishnan, J ) Ayya 
Nad^n v. Thenammal. 27M. 33, T 171 • 
(1920) M W. 1ST. 241 : 11 33 W 289 : 

55 I. C. 945. 

— -O 9, R 13 —Exparte decree — Appli- 

cation for re-hearing — Conditional order. 

In restoring a case for re hearing under O, 9, 
R. 13 C. P„ C. the court may make it a condi- 
tion that, the decretal amount or some , portion 
thereof be paid into court. 
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c. p. CODE (1908), O 9, R 18 

In cases where there has been no default on 
the part of the party ask’ ng for re-hearing c g 
where he has not been duly served, it is inequ - 
table for the court to impose conditions 
(Dawson Miller, C J . and Das, J ) ShyamLal 
Sahai v , Ram N \rain Lal Seth 

5 P L J 420 : 1 Pat- L T- 443 : 

57 I C. 300 

O- 9, R 13 and O 47, R 1— Ex- 

parte decree — Application for review on 
grounds comprised in 0. 9, R 13 — • Maintaina- 
bility of. 

If the CTCumstances of the case bring an 
application for review under O 47. R. 1 ot the 
Civil Procedure Code the fact that an appb ca- 
tion under O. 9, R 13 could have been preier- 
red and that it was barred on the date of the 
rev ; ew application is no bar to the review. 
(Spencer and Rrishnan, JJ ) Chokkalingam 
C aETTy Lakhmanan Chetty. 

38 M. L J. 224 : (1920) M- W N. 
228 : 11 Ii W- 217 : 55 I C 444- 

O 9, R 13 — Ex parte decree — 

Application to set aside — Decision on contsst 
against sonic defts. and ex parte against others 
— Appeal by contesting defts. — Application to 
set aside decree— Jurisdiction to entertain . 

Two of the defts in a suit were minors re- 
presented by their mother as deft. The suit 
was decided on contest agamst two of the major 
defts. and exparte as agamst the minors. 
There was an appeal preferred by one of 
the major defts. but neither the minors nor 
the mother were made parties respondents. 
After the dismissal of that appeal the minors 
applied to the Court of first instance to have 
the exparte decree set as : de. 

Held, that the application to set aside the 
exparte decree made in the primary Court lay 
to that Court and not to the appellate Court. 
13 I. C. 37 7 foil (Teunon and Chaudhun, JJ.) 
Abdul Ohad v. amdali Gazi. 57 I C 969- 
— — -O 9, R 13 — Exparte decree — Appli- 
cation to set aside — Dismissal of— No right 
to re-open decree on- the same grounds on 
appeal . 

"Where an application to set as’de an ex-parte 
decree has been made and rejected and no 
appeal was filed against that order, it is not 
open to the defendant to reopen the question in 
an appeal against the decree m the suit itself. 
7 M. I. A. 283 considered. 23 Mad 445 and 
30 Mad. 34 ref. (Abdur Rahim and Oldfield > 
JJ) Badvel Chinna Asethu V Vattipalli 
Kesavayya. 39 M L. J 697 • 

(1920) M- W- W. 780 : 12 L- W- 507- 

O- 9, R 13 — Exparte decree— Non- 

service of summons — Application to set aside 
-—Dismissal — Fresh suit if competent. 

A party against whom a decree is passed ex 
parte can seek fo set it aside by an appli- 
cation under O. 9, R. 13, of the Civil 
Procedure Code or he can appeal from the 
decree; but it is not competent to him to start 
a fresh proceeding to set aside the decree. 


0. P. CO DR (1908), O 9, R 13- 

37 Cal 197; 29 All 212 foil. (Macleod C, J . 
and Heaton, J) Ibiuhim HakUN JaffER z\ 
Jusuf Hussain Jaffer 

22 Bom Ii R. 798 . 57 I C 551. 

O 9, R 13 and O 43, R 1 (d)~ 

Ex-parle decree — Refusal to set aside— Appeal 
—Power of appellate court to interfere with 
decree. 

In a suit for reco\ery of land worth Rs. 400 
plff cla-med mesne profits to the extent of Rs. 
5,125 The deft, failing to appear the Court 
granted a decree for recovery of possession of 
the property in suit and also awarded mesne 
profits for Rs 1,20 having discarded the evidence 
ot the plff. as to mesne profits but assessing it 
at the value of the holding itself on its own 
responsibility and without any evidence and 
principle as a girde On an appeal by the deft, 
from an order requiring to set aside the ex 
parte decree the High Court d ; d not find any 
reason to interfere with the lower Court’s order 
for possession but interfered with and set aside 
that portion of the cx parte decree relating to 
the assessment of the mesne profits and direct- 
ed a further enquiry into the matter of ascer- 
tainment of mesne profits on due not’ce to the 
deft. (Atkinson- and Adam i, JJ.) Brindaban 
Chander Choube v. Gour Chandra Ray. 

(1920) Pat. 50 : 1 Pat Ii T- 467 : 

56 I. C. 155. 

O- 9, R- 13 — Ex-parte decree— 

Setting aside— Grounds for — Service on chela, 
if sufficient 

Deiendant applied to set aside the ex parte 
decree on the ground that he was looking for a 
pleader and was accidentally prevented from 
being in Court, when the case was called on. 
The Court allowed the application on the 
ground that there had been no proper service 
on the defendant. 

Held i that the Court ought not to have dis- 
posed ot the case on a ground not taken by the 
deiendant himselt. Service on the plaintiff's 
chela was not sufficient service in law ( Lindsay , 
J. C) Sheo Charan Das v. Baij Nath 
Singh. 23 O- C. 104 : 57 I. 0- 503- 

O- 9, R 13 — Ex-parte decree — Set- 
ting aside — Grounds for — Suit or application. 

To impeach an ex parte decree not tainted 
with fraud, the proper remedy is by an 
appropriate proceed. ng taken in the suit in 
which the decree was passed i.e,, an applica- 
tion under O, 9, R. 13 of the C P. Code, to set 
as’de the decree, or an application for review, 
or an appeal to a superior Court, A separate 
suit to set aside the decree will not lie. ( Shadi 
Lal and Wilber force, JJ) Jhanda Singh v. 
Lachhmi. 1 Rail. 344 : 2 Lah. Ii J 623 : 

56 I- C. 878: 

O- 9. R. 13 — Exparte decree — Setting 

aside — Grounds for suppression of summons 
— Remedy by suit — Fraud. 

A decision that summons was duly served in 
an application under 0. 9, R. 13 C. P, Code is 
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C P. CODS (1908), o. 9, B- 13- 

res judicata and no fresh suit w’ll h‘e on the 
ground that summons had been fraudulently 
suppressed.' 

A defendant, who has been duly served w'th 
summons and fads to contest the sub, which 
was brought on the bas 7 's of a handnote, cannot 
be allowed to mamtam a sub on the allegatien 
that the handnote was a forged one, thedec-'sion 
in the previous exparte suit as to the genuineness 
of the handnote in suit being res judicata in the 
subsequent suit. 

A decree can be set as ; de on the ground of 
fsaud. but if the question has already been agita- 
ted between the same parties and decided by a 
court of competent jurisdiction the matter is 
res judicata and cannot again be re-opened, 
between the same parties in a subsequent suit. 

Duchess of Kingston's case (1776) 2 Smiths 
Leading cases 745 applied 

The fact that previous case had been decided 
exparte was immaterial. 

Re-South American and Mexican Co., (1895) 
1 Ch. D 27. followed. 

The plea that the previous suit was decided 
on perjured evidence or that the case itself was 
a false one cannot be called such a fraud as 
can be raised to set aside a previous decree 
passed by a court of competent jursdiction. 
The fraud must relate to some extrinsic and 
collateral act. 

29 Cal. 395 d’st. 

I. P. L. T. 119 I. P. L. T. 206 foil (Dawson 
Miller , C. J. and Ross, J) JaNGal ChaVDHARY 
v. Laljit Parban. 1 P. L T- 735 

O 9, R 13 — Ex- parte decree — Set- 
ting aside — Grounds for not sustainable — C. 
P. Code, S 115 — Revision — Interference. 

Under O. 9, R. 13 C. P. Code a Court can 
restore a suit only when the Court is satisfied 
that deft, was prevented by any sufficient cause 
from appearing when the suit was called on 
for hearing and an order of the appellate court 
directing the re-hearing of a suit without any 
finding as to the sufficiency of the cause for 
the non-appearance of the defendant is illegal 
and without jurisdiction. 

Where a Judge passes an -order on the 
assumption of certain facts and those facts 
are found to be wrong and non-existent the 
order is clearly without jurisdiction. (Sultan 
Ahmed , J.) RameSh Prasad v. Gulab 

ChaUdhRY. 1 P* L. T. 69 : 

54 I. C. 945. 

— O- 9? Bm 13 — Minor- — Exoarte decree 

— Setting aside — Grounds for — Negligence of 
guardian. See Decree Exparte, Setting 
Aside. 11 L. W. 289- 

> 0. 11, 2 — Order disallowing 

interrogatories — ‘Not ’a decree— No appeal or 
revision — Remedy by appeal from decree in 
suit. SeeC. P. Code . Ss.2 (2) 96 and 115 . 

58 I C. 721. 


C P. CODS (1908), O. 16, R. 11. 

Q. 11, R. 6 — Judgment on adnrss : ons 

when to be given — Admission ambiguous and 
conditional — -Effect of See (1919) Dig. Col.. 
223 Koramall Rambullobh v Mungilal 
Dalim Chand. 54 I C 836. 

0.11, Rr. 12, 14, 15, 18 and 

21 — Production — Discovery — Inspection of 
documents — Affidavit denying possession — 
Final'- ty of — Remedy of litigant See C P. 
Code, Ss. 32, 115 Etc. 1 P- L T 550. 

• O. 11, R. 15 — Inspection of docu- 

ments rel ed on by plfjf. as evidence:— Defend- 
ant not entitled to, before filing written 
statement. See C. P. Code O, 7, Rr. 0 and 24 
etc. 24 C W 3ST. 302- 

O 14, R 1 — Issues — Duty of court 

to raise only on pleadings. 

In a suit for a declaration that a gift made 
by a widow shall not affect the plaintiff's 
reversionary rights, the first Court held that 
the land was ancestral qua plamtiff, that the 
widow had only a life interest in the property 
of her deceased husband and had no authority 
to make the gift. The Lower Appellate Court 
held that there was no proof that the land was 
ancestral and that a daughter's son was by 
custom the he : r to the self acquired property 
in preference to a nephew. 

Held, that on the pleadings in the present 
case (there bemg no averment in the plaint nor 
denial-in written pleas) no issues arose as to 
whether the land was ancestral or self acquir- 
ed, and it cannot be said that the trial court 
was in error in not framing an issue which did 
notarise on the. pleadings (Scott-Smith, J.) 
Fateh Mahammed v. Imam-ud-din. 

2 Lah L J- 188- 

0. 16, R 10 — Witness— Compelling 

attendance of — Duty of Court. 

O. 16, R. 10 of the C. P. Code does not make 
it obligatory on the part of the Court to 
compel the attendance of a witness served, 
except where an applicat’on has been made by 
one of the parties to that effect. ( Mittra , A J. 
C.) Manalal V. Sukhlal. 57 X C 311- 

O. 16, Rr, 10 ana 12— Non- 
production of doctiment — Fine — Imposition 
of, if legal . 

A fine cannot be imposed under O. 16, R. 12 
of the C. P. Code until after attachment of 
property under R. 10. O. 31, C L. J. 
363 foil. {Newbould, J.) Ashutosh Mullick 
v. The Secretary of State for India. 

. 57 I. c. 302* 

o. 16, Rr. 11 and 12— Witness- 

Failure to appeal— Fine when can be im- 
posed. 

O. 16, R. 11 C. P. C. provides for a case 
whether the person satisfied the Court that he 
has not intentionally failed to carry out the 
order. R. 12 applies to the alternative case of 
a person failing to satisfy the Court whether he 
appears in order to offer an explanation or not. 
But in either case whether the facts are those 
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contemplated in R 11 or R 12 the Court can 
only proceed after attachment of the property. 
(Beachcroft, J ) Sib Kumari-Debi v. Secre- 
tary of State for India. 

31C L J 363 

O. 16, R. 12 — Non appearance in 

obedience to summons — Order imposing fine 
— Jurisdiction 

An order imposing a fine on a person under 
O. 16, R 12 for faihng to appear in obed : ence 
to a summons is without jurisdiction unless it 
is made after attachment of the property of that 
person under R. 10 {Beach croft, J ) Ramgopal 
v . Secretary of State for India. 

55 I- C 425. 

— O 17, R. 1 and O 16, R 9- 

Powcr of court to adjourn hearing — Sufficient 
cause — Witnesses not served in time with 
summons. 

The court is not precluded from adjourning 
the hearing of a suit for sufficient cause, where 
witnesses are served though process-fee was 
not paid in iime 5 N L R. 181 expl. {Mitra, 
A.J. C.) Madhodas v Girdharilal. 

16 N. Xi. R. 1 : 58 1. G-430. 

* O 17, Rr. 2 and. 3 — Application 

of — Hearing of suit — Adjournment 

17 Rr. 2 and 3, C. P, C. apply only to a 
JPse where the actual hearing of the suit has 
been adjourned. By the hearing of the suit is 
meant the hearing at which the Judge would be 
either takmg evidence or hearing arguments or 
would have to consider questions relating to 
the determination of the suit which would 
enable bm finally-to come to an adjudication 
upon it. But in cases where it was clearly never 
intended that -there should be a hearing of the 
suit in the ordinary sense of the word buc 
merely some interlocutory matter decided 
between the parties to the future conduct of ! 
the suit, the provisions of these rules have no j 
application. {Miller, C.J. and Midlick, J) 
Balmukund Marwari v. Lachmi NArain 
Marwari 57 I. C- 748 

— -O 17, Rr. 2 and 3 — Scope and 

applicability oi — Plff. unable to produce 
evidence — Dismissal of suit — Appeal — Second 
appeal. Sec {1919} Dig . Col . 225. Sheik 
Mahomed Bakar Ali v. Chulhai Mahton. 

(1920) Pat 118. 

— O. 18, R^ 2 and O- 9, R. 3— Dis- 

missal of Suit — Plff f s default — non represent- 
ation of minor deft. — fresh suit on the same 
cause of action. 

The plamtiff brought a suit against three 
defendants one of whom was a minor. No 
guardian having been appointed the minor 
defendant was not represented in the suit. At 
an adjourned hearing the suit was dismissed 
for plaintiff's default. The plaintiff again sued 
the minor - defendant alone on the same causes 
of action 

Held, that the second suit was not barred 
in -as, much as the order passed in the first suit 


C P COBB (1908), O 20, R. 2 

was a nullity as be 1 ween the plambff and 9-e 
mmor defendant who was really net a party to 
it {Shah and Crump, JJ ) D\MU DlGVt* 
Vakrya Nat hu 44 Bom. 767 : 

22 Bom L R 328 56 I G 455 

O 18, R 18 —Power of Judge to 

visit locality — Result of inspection. 

Under O. IS, R. IS of the Cnil Procedure 
Code a Judge has power to v's-t a 
local 1 ty and to use the result of frs local 
Inspection ior certa-n purposes, eg, for the 
purpose of enabling him to understand the 
questions that are being ra sed, to follow 
the evidence to apply it, and to test. U, 
Although ft ; s desirable that he shoald place 
the result of his local inspection on the record, 
yet the orrnss'on to do so is a purely formal 
defect and would not necessarily vitiate his 
judgment. (Jwala Prasad, J ) Ram Chan- 
dra Rao v. Babu Narayan Lal 

58 I C 909 

0- 20, R 1 —Notice under, presump- 
tion. See Limitation Act, S. 5. 

22 O C- 379 

:0 20, Rr. 2 and 3 —Date of Judg- 
ment — Notice to counsel — Judgment recorded 
and dated by predecessor , pronounced by 
successor — Legality of. 

A Court adjourned a case to 2c — 2- — 191$ for 
the purpose of pronouncing judgment when a 
decree ior pre-emption was granted coupled 
with the conj'fion that unless the requishe pre- 
emption money was pa'd w’Uvn one month the 
decree would become void. Payment; was not 
made withm the time but on 7- — 6 — 191$ the 
decree-holder represented to the Court that he 
was not aware that judgment had been pro- 
nounced, and asked ior perm'ss : on to pav the 
money. The judge who passed the decree 
hav.-ng been transierred, Ivs success ir came to 
the conclus’on , that judgment had not been 
pronunpe.d on 25 — 3 — 191$ although the record 
showed that on that date parccs* Counsel were 
present. The successor accord ngly on 1 — 12 
— 1918 proceededto pronun ce judgment already 
signed and dated by his predecessor : — 

Held , that notice to Counsel was suuic’ent. 
there was no reason for holdmg that judgment 
had not been pronounced on 21 — 2—1918 
and that the successor oi the judge acted w-th- 
out jurisdiction in -pronouncing, tor tue second 
time, a judgment dated and lecorded by Irs 
predecessor. ( Broadway , J.) Bhalla v. Fazal 
Muhammad. 

58 I- C. 143 : 97 P- L R. 1920- 

0- 20, R 2— Judgment' — Validity of 

Arguments heard by acting subordinate 
judge ' subsequently reverted as Munsif — « 
Judgment written after reversion if legal, 
Where the arguments in a su ; t were heard 
by an Officiating Subordinate Judge who then 
reverted as MunsU and the judgment wruten 
by, him was pronunced by h : s successor m 
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office held that even if he wrote the Judgment | 
after he ceased to be a Subordinate Judge and I 
reverted as MunsT the judgment would not | 
thereby be vitiated in any way. 35 All 368 and 
35 Cal. 756 (F. B) referred to. (Tudball and 
Rafiq, JJ.) Lilawathi Kuar v. Chottey 
Singh. 42 All. 362 : 18 A. L. J 356 

O- 20, R. Judgment written by 

judge after transfer and delivered by successor 
— Legality of 

Where the Judge who had heard the evidence 
and arguments in a case was then succeeded 
by another Judge and subsequently wrote out 
and signed Judgment in the case which was 
pronounced by his successor after notice to the 
parties held that the Judgment was val d. 

35 C 766, 2 C, L. J. 438. foil. 17 W. R. 475, 
5 M. H. C. R. 174; 9 W. R. 1; 9 W. R 61 Ret 
(J iv ala Prasad and Adami, JJ,) Lakhiama 
JiU v, Loknath Das. 

5BL J.147: IP- L T. 77: 

58 L C. 437. 

O-‘20, R 4 — Decree — Conditional 

dec ree — P redemption . 

A decree to which a condition is attached 
upon the fulfilment of which the decree-holder 
is to enjoy the fruits of the decree does not 
complete the disposal ot the suit. The Court, 
having passed, such a decree, has no further 
judicial function to perform in respect of the 
complete disposal of the suit. 

A decree in a pre-emption suit, embodying a 
condition that unless the purchase money is 
paid with n the time fixed therefor, the suit shall 
stand dismissed, is a decree complete in itself 
and a subsequent order dismissing the suit ; 
cannot be treated as a decree agamst which an j 
appeal can be preferred. (Wazir Hass an 
A J. C) Jang a Singh v. Lachhmi Narain. 

23 O. C. 254: 57 I. C. 488 

0*20, R 4 — Small Cause Court — 

Judgment of — Points for decision — Statement 

of. 

The Judgment of the Small Cause Judge was 
in these terms " point : Is the plaint claim true? 

I find the claim trued* 

Held, that notwithstanding O. 20, R. 4 (1) of 
the C. P. Code it was not a Judgment which 
the High Court could accept. 13 All. 533 and 
23 Bom. 334 cons. 48 I. C. 752 not foil, 
(Seshagiri Aiyar, J ) Kandaswami Chetty v. 
Ramalinga Chetty, 12 D. W 285. 

0- 20 R 6' — Decree and judgment — 

To be distinct. 

In the case of an original Civil suit the 
decree must be quite distinct from the Judg- 
ment. 

A paragraph ; n a Judgment not drawn up 
in the form of a decree and not embodied in a 
separate form is not a decree. 19 C. 463 foil, 
f Scott -Smith and' Le JRossignol > JJ ) Gela 
Ram Gang a Ram. 1 Lah, 223 : 

54 I. C 913 i 


C- P. CODE (1908), O. 21, R 2- 

O 2L Rr. 1 to 3 — Contravention of 

provismns of— Effect — Judgment pronounced by 
another Judge — Effect See (191 9 Dig Col. 227. 
Fort Gloster Jute Manufacturing Co. v. 
Chandra Kumar Das. 24 C- W- 2D 791* 

O- 21, R. 2 — Adjustment of decree 

out of Court. 

Under O. 21, R. 2 C. P. C. an adjustment of 
decree out of Court which is not certified to the 
Court can only be ignored in proceedings in 
execution of that particular decree. ( Macuair , 

A J. C .) Mathura v. Chotu. 

58. I. C. 123. 

~0 21. R 2 — Adjustment — Omis- 
sion to certify • — Effect of — Remedy of Judg- 
ment debtor — C P Code, S 47 

Orffiss'on on the part of the decree-holder to 
cause adjustment of the decree to be certified 
under O 21, R 2 (1) C. P. C. does not amount 
to fraud so as to give the judgment debtor a 
right to relief by suit or otherwise. ■ 

The provisions of O. 21, R. 2 (3) are impera- 
tive that a court executing a decree is absolutely 
prohibited from • entertaining directly or 
indirectly an uncertified adjustment of the 
decree. (Atkinso>i and Adami, JJ ) ImaMUD- 
din Khan v Bindubasini Prasad. 

5 P. L. J. 70 : 1 P. Xj. T. 149 dtffc 
55 I. C.890 

O. 21, R. 2 — Adjustment — Prior to 

decree — Effect of. 

When a cla^m is adjusted prior to decree 
then no decree ought to be passed but if a 
decree is subsequenly passed notwithstanding 
the compromise, it cannot be sa’d to be satis- 
fied by what took place prior to the decree. 
(Chevis, A C. J and Wilberforce, J ) Hem Raj 
v. Dost Muhammad. 1 Daffi . 445 : 

57 I. C. 153- 

— O. 21, Rr. 2 and 16— Decree- 

Transfer — Application for recognition of — - 
Rejection-Grounds — Uncertified adjustment — 
Ex ; stence of, not a ground See (1919) Dig . 
Col, 231. Anantha Rama Aiyar v. Kumara 
Swami Pandaram. 54 1 C. 922. 

O, 21, R. 2 — Execution proceedings 

* — Minor Judgment debtors' — ‘Principle of O. 32, 

R. 7 C. P. C„ applicable, Sec C. P. Code O. 32 

R. 7. 5 P- Ii J- 379, 

O 21* R- 2 — Partition decree — • 

Adjustment by sale of share in some lands — 
Certification. 

O. 21, R. 2 C. P. C. applies pvt: bon 
decrees which provide for the pay men: o. 
money as well as for other relief such as a 
partition of immoveable property and to ad- 
justments with regard to such property. Such 
an adjustment cannot be recognised unless 
certified or recorded as required by the rule, 

15 M. L. T. 338 .; followed. 25 M. L, J. 586, 
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not foil. [Oldfield and Seshagiri Aiyar, JJ ) 
Mazumdar Ram * Krishna Rao Pantulu v. 
MaZUMDAR Bulakrishna Rvo Pantulu 

. 43 M- 476 : 27 M. L T. 279 : 

56 I C. 289- 

O 21, B 2 — -Scope of— Arrangement 

prior to decree to treat it as mexecutable in part 
— Not a bar to execution. See C. P. Code, S 
37 and O. 21, R. 2. 39 M. L J 222 

O. 21, B 2 and O. 34 Bs. 4 and 

5 — Uncertified adjustment between the dates 
of the preliminarjr and final decree m a mort- 
gage suit — Not a bar to execution See (1919) 
Dig Col 233. SaMBasiva Aiyar v Tirumalai 
Ramanuja Thatha Chariar. 54 I. C 137. 

"O 21, B. 2— Uncertifid payment or 

adjustment — Executing court not entitled to 
recognise. 

A Court executing^ decree has no jurisdiction 
to entertain the question oi’ payment or adjust- 
ment ot the decree out of Court when such 
payment or adjustment has not been certified to 
the Cour£ under O. 21, R 2, C P C. (Beachcroft, 
J.) Pr as anna Kumar Saha v, Lal Main. 

55 I C. 669- 

O. 21, B. 2 (2) and (3) and O. 34, 

Br- 4 and 5 —Mortgage decree— Compromise 
— Instalments — Application for final decree 
— Compromise if can be set up. 

0 . 34, R. 5 C. P. C. apphes to a decree pre- 
pared under O. 34, R. 4, when the decree, as 
shown m \^cnd:x P, directs the payment of 
the full ,T':unt c ,_ e thereunder on a fixed 
date. 

The provisions of the C. P. Code and of O. 34, 
are not exhaustive, and a compromise mort- 
gage decree directing payment in instalments is 
enforceable according to its own terms, unless 
they are opposed to public policy. 

O, 34, R.’ 5 does not, therefore, preclude the 
Court from investigating * into the question of 
part-payment out of Court, as pleaded by the 
judgment-debtor in the shape of a set-off 
towards the amount due under decree ; 
O. 34 R. 5 (1) is enacted for the benefit of the 
judgment- debtor and it does not declare that 
payments out of Court will under no circum- 
stances be recognised. 

O 21, R. 2 applies to all kinds of decrees, 
including mortgage- decrees and the decree- 
holder can certify payments at any time, but 
the judgment- debtor can do so only within the 
time limit (90) days ; 21 C. W. N. 920 foil. 

O, 21, R. 2"(3) restricts the power of only 
Courts executing the decree to take note of un- 
certified payments, but as an application for a 
final decree in a mortaage-suit is not an execu- 
-tion-prpceeding, the Court is competent to take 
, cognizance of the uncertified payment 16, C. L. 
J. 169 j 2 P, L. J. 633 foil. 

O, 34, R. 5 did not apply to the Instalment 
decree in the mortgage suit, but the decree- 
holder was entitled to apply for a final decree, 
as settled ip the compromise decree, and tfie 


0. P. COBH (1903), O. 21, B. 15- 

order granting the absolute decree was not ultra 
vires. 10 C L J. 91 ; 14 C. L J. 64S ; 34 Cal, 
SS6 ; L R. 5 P. C. 516 ; 3S Bom. 32 ; 35 All. 
178 foil. 

Where a case is referred to arbitration and 
the arbitrators returned .the papers without 
submitting their award and the parties also 
expressed their unwillingness to arbitration, 
and the Court without expressly recording an 
order of supersession, fixed a date for deciding 
the case and passed final orders. 

Held, that the procedure followed was 
irregular. 

Oucere : — Whether the irregularity affected 
the jurisdiction of the Court to decide the case. 

Obiter : — Where m fact the re'erence to 
arb’tration has become impossible and by 
implication the Court has superseded it, the 
jur'sdiction of the Court to try the issue 
between the parties is not affected but where 
the proceedmg is still pending before the arbi- 
trators and where from the circumstances it 
does not appear that the arbitration has in fact 
been superseded the Court has no jurisdiction 
to try the case ijwala Prasad and Adaini , 
JJ.) Hangar Sahu v. Bhatoo Pingh. 

1 P- Ii. T. 416 : 57 I. C. 473. 

0-21, B. 2 (3 )— -Decree-payment 

or adjustment of decree — Certifying to Court 
Limitation . 

The payment or adjustment of a decree can 
he certified or recorded by the Court under 
O. 21, R. 2 (3) of the Civil Procedure Code, 
at any time. 43 Cal. 207 foil. (. Macleod , C. J. 
and Heaton , J.) Pan dura ng Bala Krishna 
Jagya 22 Bom. L. B. 1121 

0. 21 , Br- 11 and 1 *1 —Execution 

applicaton — Defects in — Rejection — Amend- 
| ment — Duty of Court. 

The law casts upon an ' executing Court the 
duty toascertam whether an application for 
execution complies with the requirements of 
the rules and if it does not, to do one of two 
things, either to reject .the application or to 
allow it to be amended then and there or 
within a fixed time. (. Petman , J ) GaNESH 
Das v. Fatteh Chand. 

2 Lab, L J. 104 : 55 I. C. 16. 

Q. 21. B 11 — 'Execution — Reliefs — 

Temporary alienation of land. 

O. 21, R. 11 (2) makes no mention of a tem- 
porary alienation of land the reason probably 
being that the Court of Execution when re- 
fus'ng to order the sale of the property is 
expected to ‘direct instead of a temporary 
alienation thereof without any specific prayer 
to that effect. (Shadi Lal and Broadway , JJ ) 
^ ivnvRvi Datar Kuar v. Ram Rattan. - 

2 Lab.- L- J. 398 : 58 I. C. 603, 

O. 21, B 15 — Execution applica- 
tion by one of several decree holders— Object ion. 
of Judgmen t debtor . ' * 
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O. 21, R, If, C. P C allows one of several 
decree Holders to apply on behalf of all and it 
is not for the Judgment debtor to say that 
sufficient steps have not been taken to safe- 
guard the interests of the other decree-holders, 
when they themselves have made no complamt 
whatever. ( Mithtra , *4. J. C) Amir Ali v 
Ggp yldas. 54 1 C 924 

O • 2 1 , II • 16 — Assignee of expa rte 

decree — Setting aside — Subsequent decree in 
favour of assignee. 

After an assignment by the decree holder of 
an ex-parte decree, the judgment debtor 
appbed to have the decree set as'de. The 
ass'gnee was also made a party to the applica- 
tion and the decree was set as’de and after tral 
a decree was gwen In fa* our or the ass'gnee 
decree holder the original plff.having a 1 so asked 
the Court to do so 

Held , that the Court had jurisd’edon to pass 
a decree in favour of the assignee of the exparte 
decree (Lord Dunedin), Bvldeo v. Kan- 
HAY.aiAL 16 j>7. Jj R 103 : 

24 C. W. N 1001 : 
(1920)-M, W- 1ST. 545 : 12 Xj. W. 408: 

58 I C. 21. 

■ 0 21 R 16— Assignment of decree 

— Execution by assignee — Notice not scri ed 
on assignor — Delay — Adjournment. 

Where a decree-holder transfers his interest 
the decree cannot be executed until notice has 
been served uoon the assignor in accordance 
with O. 21, R, 16 C. P. C. The fact that a 
notice purporting to be under S. 128 B. (2) B T. 
Act, 1885 has been shewn to the assignor 
will not d'spense with the necessity of com- 
plying with the provisions of that rule. 

Where a party has had plenty of time to 
comply w'th such provisions of the law as 
those contained in O. 21, R, 16 C. P. C. but 
has omitted to do so, he has no absolute right 
to insist upon an adjournment in order to 
allow him to rectify his own omission (Miller, 
C.J. and Mullick, J .) Maharajv Sir Ramesh- 
war Singh v. H^rhur Jha. 

5 P. L J. 390 : 1 Pat- 33 T* 666 : 

57 I, C 25.0 

O. 21 R. 16 — Assignment of decree 

— Preliminary decree for rede mpi io iv—Sale of 
land — Effect of. 

On 16th July 1918, a mortgagor obtained a 
preliminary decree for the redemption of a 1 
plot of land on payment of a certain sum of 
money within six months. The decree also 
awaked him the costs of the suit. On the 
13th January 1919 the mortgagor sold the 
land to the apDellants who thereafter deposited 
in Court the amount payable under the decree. 
The vendees churned that they were the 
assignees of the decree under O 21, R. 16 C, P. 
C. The sale deed in their favour however 
dealt with the transfer of the land and cop' 
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tamed no recital to the effect that the decree 
was sold to them. 

Held, that the appellants' claim to be treated 
as assignees of the decree was rightly- disallowed 
by the learned Judge 35 A. 204 Rel. (Shadi 
Lai and Broadway, JJ ) Ahmvd Shah v, Fauj- 
dar Khan. 2 Lah I*. J. 1 : 55 I- C. 983- 

O 21, R. 16— Decree — Assignment 

of — Allegation of benatrd— Effect of. 

On an apph cation fer execution of a decree 
by the transferee thereof it is permissible to 
enquire whether the transferee is really a 
benatnidar for the judgment debtor. 

Where the transferee of a decree is found to 
he a benamidar for the Judgment-debtor, the 
Court is bound by O 21, R 16 C. P. C to re- 
fuse execution in Irs favour 22 C. W. N 491. 
d : sg 40 M. 296 foil. (Scott Smith , J) Gur- 
ditta IvItL v. Party p Singh 

541. C 944- 

O 21, R 16 — Execution of decree- 

Notice — Omission to issue — Subsequent exe- 
cution application — ■ Order res judicata « 

When the judgment-debtor does not object 
to the first appl' cation for execution of a decree 
on the ground of illegalities in relation to 
execution proceedings e g non-service of notice 
on the transferor under O. 21, R. 16 of 
the Code of Civil Procedure, 1908, he cannot 
take such objection when a subsequent applica- 
tion for execution is made 8 C: 51; 24 C. 199; 
14 C. W N. 114; 14 C. W. N. 433. ( Coutts and 
Sultan Ahmed, JJ ) Brajlal Marwari v. E. 
M. Atkinson 5 P- L. J- 639 : 

1. P I* T 504: 57 I. C. 707. 

O 21, R- 16 — Execution of decree — 

Property sold with all arrears of rent — Right 
of decree •holder to execute rent decree. 

In execution of a mortgage decree the mort - 
gaged properties were sold together with “ all 
arrears of rent 99 Before the sale the mort- 
gagors had instituted rent suits against tenants 
holding jamas under the properties hypothecat- 
ed and obtained decrees on the very day the 
purchasers at the execution sale obtained their 
conveyance from the officer of the Court. The 
purchasers applied for execution of the decrees : 
Held, that the purchasers might be treated as 
assignees of the ^ decrees under O. 21, R. 6 of 
the C. P. Code and were, therefore, entitled to 
take out execution of those decrees and must be 
regarded as representatives of the original 
decree-holders within S. 47 of the C. P. Code. 

The arrears of rent were none the less arrears, 
though suits had been brought for them and 
decrees were passed for them on the day 
the conveyance was executed in- favour of the 
purchasers (N. R . Chattcrjee and Panton,JJ.) 
Ananda Mohan Roy v. Promotha Nath 
Ganguli, 57 P C- 874 
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C P. CODE (1908), O 21, R 22- 

0.21,11. 22 — Absence of notice — 

Judgment — debtor given opportunity to show 
cause. 

Although an application for the execution of 
a compromise decree was , made after the 
expiry of one year from the date of the decree, 
yet inasmuch as the judgment- debtor had 
been given an opportunity to show cause why 
the decree should not be executed against him 
the mere fact that no notice was served on him 
under O. 21 , R 22 C. P C d’d not vitiate the 
proceedings. ( Shadi Lai , J J Kora Lal v. 
Punjab National Bank, L-td. 

55 I C 818 

— O 21, Hr. 22 (1) (b)— Execution 

sale — - Legal representatives not brought on 
record — Objection to sale to be taken at the 
earh'est stage See (1919) Dig. Col. 238 
Bnadai Sahu v. Manowar Ali 

(1920) Pat 91. 

» O 21, R 33 Restitution of con jugal 

rights — • Detention in prison — wife — Discre- 
tion of Court. 

In decreeing a suit for restitution of conjugal 
rights, the Court will not ordinarily pass an 
order for detention of the w ; fe in prison in 
executing the decree ( Macleod , C. J. and 
Keaton , J .) Bai Parvathi v. Mansukh 
JEtha. 22 Born L R 1097. 

O. 21, R 34 — Compromise decree 

— . Execution of mortgage — Powers of court. 

The, respondents brought a suit for declara- 
tion that certain property attached by the 
Appellant in’ execution of a money decree 
against another person belonged to "them. A 
C3mprontise was arrived at to the effect the 
Respondents would execute a mortgage bond 
for the amount due from the judgment debtor 
in favour of the Appellant. A decree embodying 
the terms of the compromise was passed and 
the mortgage bond not be : ng executed within 
the time specified in the decree the Appellant 
applied for execution of the mortgage bond in 
execution of the’ decree. 

Held , — That the question what is the subject 
matter of a suit must depend upon the facts of 
each case and in the present case the execution 
of the mortgage bond was a matter relating to 
the suit and having been directed by the decree 
was capable of being enforced in execution of 
the decree under O. 21, R. 34, C. P. C 
(Chatter jea and Panton, JJ.) Saupamini I) a si 
v. Behary Lal Biswas, 

25 CL W. W. 68. 

— ,0. 21, Rr. 35 (2) and 3 6— Object 

of— 'Delivery of possession — Symbolical pos* 
session^— pailure to affix warrant — Effect of. 

O. 21, Rr. 35 and 36' C; P. C. imperatively 
require -that a' Qbpy of- the warrant of the 


C P. CODE (1908), O. 21, R 53. 

Court for delivery of possession should be 
affixed m some conspicuous place on or 
near the property, the object of the provision 
being that the co-sharers and tenants may 
know that possession has been transferred to 
the decree-holder. Failure to comply with the 
procedure la^'d down in the Code-is fatal to the 
delivery of possession. 20 P. R. 1917 foil. 10 N. 
L R 60 dist. (Scott Smith, J ) JaUHRI Lal 
v. Pemin. 

2 Lah. L. J. 202 : 55 I. C. 19. 

O. 21, R. 43 — Security from 

depositary of live stock— Mode of enforcement. 

The security given by a depositary for the 
safe custody of live-stock which has been 
attached (Civil Circular 1 — 31) cannot be 
reapsed bv summary process m execution. 12 
C. P. L R 149 Diss (F. Mittra, A. J. C) 
Khetsidas v. Harba. 16 3S*. L. R. 178- 

= — O 21, R. 46 — Execution of decree 

— * Attachment of debt due — Security — Money 
not immediately payable. 

An attaching creditor can attach any debt 
due, although it is not immediately payable, 

Money deposited by a judgment debtor as 
security for the due performance and comple- 
tion of a contract may be attached by a decree- 
holder as money due or owing to the judgment- 
debtor although it is not payable to the 
judgment-debtor till the completion of contract 
and may even be liable to forfeiture. (Ormond 
and Maung Kin , JJ) S. B Das v. Muthia 
C hetty. 12 Bur. L T. 247: 

56 I. C 948. 

O- 21, R. 52— “Fund in Court — 

Attachment — Rival decree- holders — Priority — 
Rateable distribution See C. P. Code S. 73 
andO. 21, R. 52. mm. L J. 608 (P. B) 

Q. 21, 53— Decree -execution — 

Attachment of mortgage decree — Sale of mort- 
gage decree in execution — Procedure. 

The plaintiff obtained a money decree for Rs. 
400 odd against the defendants and attached in 
execution a mortgage decree which had been 
passed in favour of defendants. In execution 
proceeding, the mortgage decree was put up 
for sale and purchased by the plaintiff for Rs. 
200. The plaintiff then proceeded with the 
mortgage decree and realized R. 600 by sale of 
the mortgaged property. He again appbed to 
the Court to execute the- money decree against 
the defendants after giving them credit for ,Rs. 
200 : — Held, that the proceedings were wrongly 
conceived, for the executing Court was not at 
liberty to sell the mortgage decree in the way 
it had done, but it was bound under Q. 2-1. 
R. 53, of the Civil Procedure Code, to proceed 
to execute the attached decree and apply ihe 
net proceeds in satisfaction of the decree 
sought to be executed. (Macleod, C J. and 
Fawcett^ J) Vith aldas v. Suek&ya. 

22 Bom ti* R 13T0V 
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C. Pv CODE (1903), O. 21, R. 53. f 

O. 21, Br. 53 and 54— Dccrca 

relating to immoveable property — Attachment 
mode of— Attachment by small cause court. 

A decree relating to immoveable property is 
not immoveable property within the meaning 
of the chapter in the Civil Procedure Code, 
190S, relating to execution. O 21, R 53, deals, 
with the mode in which decrees are to be 
attached and'dealt with in execution proceedings 
They are a class by themselves whether the 
decree is one regarding moveable or immove- 
able property. There is nothing in the present 
Code to prevent a Small Cause Court from 
attaching and selling a decree for immoveable 
property. ( Hittra , A J C.) Krishna ji v 
Bali ram. 18 2T. L. B 72 

O. 21, B 57 — Execution applicat ; on 

— Removal of, from register for statistical 
purposes — Fresh application treated as one to 
continue old appl ; cation — No limitation. See 
Lim Act, Art. 1S1 \nd 183. 11 L. W- 42 

— -O. 21, B 57 — Execution of decree 

— Prior execution case consigned to record 
room — Effect on attachment — Default of 
decree- holder 

There were several simple money decrees 
against a judgment-debtor. A took out execution 
on his decree in the court of a Munsif and 
attached a house of the judgment-debtor. 
Later on B took out execution of his decree in 
the Court of the Subordinate Judge asking for 
attachment and for transfer of his decree to the 
Court of the Munsif for rateable distribution 
which was done After sometime an order was 
passed on B's application that inasmuch as the 
execution proceedings in which the decree- 
holder was to gee rateable distribution in the 
Court of the Munsif had been consigned to 
records the present application also was con- 
signed to records for want of execution. 

Held , that it was not an order of dismissal 
under O. 21, R. 57 for the simple reason that 
there was no default on the-part of the decree- 
holder end the effect of that order was not to 
discharge the attachment which had been made 
by the Subordinate judge. ( Lindsay , J. C.) 
Narindra Bahadur Rai v. Ganga Sagar 
Pandit, 23 O. C. 166 : 57 I. C 509- 

o. 21, Bs 58 and 83— Execution 

of decree — Attachment — Objection to — 'Order 
of executingCourt— Binding on auction purchaser 
See (1919J Dig . Col 243. Vedaungam Pillai 
v. Veerathal. 

(1 920) M- W. 35f> 77 : 54 1, C. 530. 

O. 21, B 58 — Mortgage decree— 

Execution of— Attachment — Claim — Invest i- 1 
gaiion. 

Where there is a mortgage decree for sale no 
attachment is necessary and O. 21, R. 58 C, 
P, Code does not apply and the executing Court 
has no jurisdiction to entertain objections. 
.(Che vis, O. &. J.) Tara Chand v. Raj Kishore. 

2 Lain X, J. 343 : 55 I. C. 895. 


C P. CODE (1908), O 21, R. 61. 

O- 21, Bs 58 and 63— Scope of— 

Claim petition by an exonerated defendant — 
Dismissal of petition — Remedies of claimant 
party — Applicability of O. 21, Rr. 58 to 63 to 
parties to suits — C. P Code. S 47. See (1919) 
Dig Col 214 Venkatachellv Reddi v. 
Muthialu Reddi. 54 I. C. 536. 

O. 21, B- 60 — • Attachment — Appli- 
cation by person in possession claiming a 
charge of maintenance on the property — Sale 
in execution subject to a charge— Suit by 
auction- purchaser to recover possession after 
death of charge holder. 

Certain property belonging to the judgment- 
debtor having been attached in execution of 
a decree, his mother applied to ra>se the 
attachment on the ground that it was in her 
possess ; on and that she was entitled to retain 
it during her lbe-time and chat there was a 
charge there'n for a certain sum to be paid 
by the brothers for her funeral ceremonies 
after her death. The property was eventually 
sold in execution subject to her charge and 
purchased by the plamtiff . After the mother's 
death the plaintiff sued to recover the judgment- 
debtor's share in the property; the judgment- 
debtor and his brother (defendants Nos. 2 and 
1) contended that as there was no attachment 
of the property, the Court sale was null and 
vo : d. The trial Court held that the sale was 
valid even in the absence of attachment, and 
allowed* the plaintiff to recover his share by 
partition. Defendant No. 1 alone appealed 
from the decree, with the result that the sale 
was declared to be null and void in consequence 
of the absence of attachment. 'Mf 

Held , that the property in di spiffed was 
sufficiently attached and that all the subsequent 
proceedings including the sale of the right, title 
and interest of the judgment-debtor were in 
order, and that there was no real bas's for the 
objection that the sale was void in consequence 
of the absence of attachment. 

Defendant No. 2 not having appealed, the 
decree of the trial Court could not, on the 
appeal by defendant No. 1 alone, be properly 
reversed. (Shah and Crump , JJ.) Vaikunt 
Shridhar Bhatta v. Manjunath Madhav 
Bhandari. 44 Bom. 860 : 

22 Bom. L B. 640 : 58 I. C- 217. 

--O. 21, Br. 61 and 63 — Decree- 

Execution — Obstruction to attachment — 

Remedy by suit. 

Where there are two claimants to the 
property which is being attached namely, the 
party who seeks the assistance of the Court by 
execution and the opposite party who claims 
that the property belongs to him, there are 
many ways of proceeding. The Court Jn exe- 
cution may decide in favour of one side or the 
other, in which case the order will not be final, 
or it may direct one of the parties to file a suit 
to have the question decided. 1 In such a suit 
the defendant can raise any defence which 
might have been the subject matter' q£ a 
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0 P. OOBU (1908), O. 21, R 61. 

separate suit brought to avoid the claimant’s 
title ( Maclcod , C. J. and Heaton , J ) 
Bhimraj v. Laxm ; vN. 22 Bom. X R 743: 

57 I- C. 430 

O- 21, B 61 — Execution — Attach- 
ment — Suit by purchaser from judgment-debtor 
to ra'se attachment — Withdrawal of suit on 
attachment being withdrawn— -Suit by purchaser 
to recover possession of property from his 
vendor — Art 13 no bar. See Lim. Act, Art. 13. 

22 Bom. X. B- 1446- 

0-21, Rr. 62 and 66— Mortgage- 

Property subject to — Purchaser in execution 
sale when estopped from disputing . 

If a person purchases an estate subject to a 
mortgage whether under a private or an 
execution sale or undertakes to discharge it, he 
cannot be heard to deny the val’dity of the 
mortgage subject to which he made his pur- 
chase. Where, however, the purchaser merely 
buys an estate which is under mortgage but 
does not take it subject to the encumbrance or 
undertake to discharge it, he is not precluded 
from impeaching the validity of the mortgage 
The distinction between the two classes of cases 
depends upon the question, whether the 
property has been sold subject to the mortgage 
or whether mere notice oi the mortgage has 
been given in the proclamation of sale. The 
former contingency is provided for by O. 21, 
R. 62, C. P. C and the latter is contemplated by 
O, 21, R. 66. (Mookerjee and Panton , JJ.) 
Kalidas v. Prasanna Kumar Das. 

55 I. C- 189* 

t — O 21, B 63— Claim suit — Frau - 

dident transfer —Plea of in defence. 

It is open to an attaching decree holder to 
plead in defence to a suit by the alienee whose 
claim has been rejected that the alienation is 
a fraudulent one intended to defeat or delay 
the alienor’s creditors 30 1YE. L, J. 365 ; 41 
Mad. 612 F. B. overruled. ( Wallis , 0. J,, 
Oldfield, Sadasiva Aiyar, Spencer and 
Seshagiri Aiyar, JJ .) Ramaswami Chettivr 
v . Matlappa Reddiar. 43 Mad 760 : 
39 M- X J. 350 : 28 M X. T. 170 : 

12 L W. 475 : 
(1920) M. W 3ST. 572. (3T. B ) 

0 -21, R. 63 — Claim suit — Onus of 

proof-plea of fraudulent transfer , if available 
as a defence. 

Although the investigation in proceedings 
under O 21, R. 58 C. P. C. is summary, the 
order made is, subject to the result of a suit 
under R, 63 final. 

In a suit under O. 21, R. 63 C. P. C. the 
burden of proof lies on the plff. to show that 
the adjudication in the objection proceedings 
was wrong. 2 N. X. R. 87 followed. 

A defendant may impeach a transaction 
voidable as agamst him, such as a fraudulent 
transfer, when it is sought to be enforced, 
whether by a declaration or otherwise. 

30 M. L. J. 565 ; 41 M. 612; diss from. 


C, P, COBB (1908), O. 21, R. 66. 

The mere ex stence of a part of the consider- 
ation for a transfer does not prevent the trans- 
fer being a fraudulent transfer voidable at the 
instance of the person defrauded. (Mittra, A. 
J . C) HaJI ABOO V SOBTAG CHAND. 

55 I. G. 752. 

O. 21, R. 63 — Rejection of claim 

— Suit to set aside order also dismissed — 
Subsequent suit to enforce mortgage* 

In a suit upon a mortgage it was found that 
the hypotheca had been attached on a prior 
occasion by one of the defendants in a suit of 
his, that the present plaintiffs mortgagees put 
m claim based on their mortgage winch failed 
and that they subsequently brought a suit under 
O. 21, R. 63 Civil Procedure Code which was 
also dismissed The auction purchaser in the 
sale held in pursuance of the above execution 
proceedings contested the maintainability of 
the present suit by the plaintiffs. 

Held , (i) that on the dismissal of the plaintiffs 
prior suit the order rejecting his claim became 
conclusive. 

And (ii) that the present suit was therefore 
unsustainable. 

fl) 11 X. W. 343, (2) 27 I. C. 800. (3) 
8 Cal. 279. Ref. (Ayling and Odgers, JJ.) 

R. SlNGARIAH CHETTY V. CHINNABBI. 

12 Ii. w. 725. 

O. 21, R,. 63 —Suit by defeated 

claimant — Onus of proving valid transfer . 

In a suit by a defeated claimant undergo. 21, 

! R. 63 C. P. C., claiming under a transfer from 
the Judgment- debtor the ordinary method of 
establishing the bona fides of the transfer is to 
prove that the consideration passed and that 
possession was actually transferred, and this 
being done, the onus would bfe shifted on to 
the contest mg party to show that there was 
nevertheless an intention to defeat creditors. 
(Drake-Brockman t J. CJ Ragbunath v t 
Nanhu. 55 I. C. 72. 

O 21, R- 63 — Suit by defeated 

claimant — Transferee from debtor — Plea of 
fraudulent transfer if available as a defence 
to attaching decree.holder — T. P. Act , $ 53. 

Where a transferee from the judgment-debtor 
whose claim under 0.21, R. 58 C. P. C. was 
dis hissed sues under O. 21, R. 63 for a declara- 
tion of his right to the property, it is open to 
the attaching creditor to plead as a defence 
to the suit that the alienation is void under 

S, 53 of the T. P. Act, 41 Mad, 612 diss. 42 

Mad. 151 16 C. W. N. 717 app. 

{Drake-Brdkman, J, C.) DhansUkhdas v . 
JBANGO. 10 FT. X. R 3 : 54 I Q. 798. 

0 21, R. 68 — Execution sale — 

Mortgage notified— 'Rights of purchaser of 
mortgage , 

Where a person sets up title as - mortgagee of 
certain property attached in execution of a 
decree and the Court directs, under O. 21, R. 66 
C. P. C. that the mortgage be' notified, the 
purchaser at the execution sale- can ' contest the , 
validity of the mortgage in a suit by 
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C. P- CODE 11903), O 21, B 66- 

mortgagee. He is not bound to sue to set 
aside the mortgage. { Tudball and Rafiqiic, JJ.) 
Kishen Lal v. Rupram. 55 I. C. 354. 

0 21,11.60 and 0 43, B. 1— 

Sale proclamation — Order on appeal. 

An order under 0. 21, R. 66 is not appealable 
under O. 43, R. 1. 

An objection as to defect in signature or 
verification in the petition under O 21, R. 66 
(3) must be raised within the time fixed by 
the notice under R. 66, and after the filing of 
the valuation affidavit and the order for sale, 
the judgment debtor cannot be permitted to 
object. 

Where the decree dweeted that the decree- 
holder was to get a particular allowance from 
the judgment debtor, and which further, was 
made a charge on a certain property. 

Held that no separate suit was necessary to 
enforce the decree and realise the money, S. 
67 of the T P. Act having no application ; that 
the property could be sold in execution of the 
decree, and it was not necessary to have the 
decree realized from the profits of the property 
by the appointment of a receivor ; and that the 
decree would be executed as a money decree, 
provided for the execution of ordinary money 
decrees. ( Jwala Prasad and Adami, JJ.) Raja 
Braja Sundar Deb v. Sivaranjan Dei. 

1 P. Ii- T- 647 

O. 21, B. 72 — Execution proceed - 

ings — Transfer of, to Collector — Leave to bid 
and to set off — Application to be made to 
which Court — Bombay High Court Ci radars. 

Where proceed mgs in execution of a decree 
have been transferred to a Collector the decree 
holder can apply to the Collector to grant him 
leave to bid at the sale under R 91 sub clause 
16 of the Bombay High Court Circulars, 1912. 
If’ the decree-holder desires a set off he should 
apply to the Court under O. 21, R. 72 C. P. C. 
(Maclcod, C J. and Heaton, J .) Martand 
Thimbak Gadre v. Daya Afaji Phatak. 

44 Bom. 346 : 22 Bom b, B 106 : 

551- C. 527. 

— 0-21, B- 78 — Execution of decree 

— Sale of goods . not answering description — 
Remedy of purchaser— Failure of considera- 
tion — Suit for recovery of price if maintain 
able. 

Where goods offered for sals whether in 
execution of a decree or privately, are described 
as of a particular denomination, and every 
circumstance points to the buyer having con- 
tracted for the specific ’goods produced as 
described, but the goods tendered 'do not answer 
that description the purchaser is entitled to 
reject them and, if he has paid for them,. to 
recover the price as money had and received for 
hiS’tise, ,( Ultra t A.J. C.) Tukaram v . Deoji. 

54 I C 315. 

O- 21, B 82 — Decree for sale in 

execution of mortgage decree — Provisions of, 
if applicable. 


O P. CODE (1908), 0- 21, B- 89. 

The provisions of O. 21, R. 83 C. P. C do not 
apply to a sale of property directed to be sold 
in execution of a decree for sale in enforcement 
of a mortgage on such property. (Shadi Lal , J ) 
Kora Lal v. The Punjab National Bank, 
Ltd. 55 I. C. 816- 

O- 21, B- 83 — Co- Judgment- deb tors 

— Attachment in execution of decree against 
sharers — -Permission to sell obtained by one — • 
Sale in pursuance of — Effect on other's share — 
Purchaser’s rights See (7979) Dig Col. 248. 
Ramvyya Aiyar v. Krishnamachariar. 

11 L. W 213 

yO 21, Br. 84 and 92 —Order Set- 
ting aside execution sale on default of deposit 
• — Appeal. 

An order setting aside a sale in execution of 
decree because of the default of the auction 
purchaser in depositing the purchase money, is 
not appealable. {. Bancrji t J .) Katori Kunjra 
v. Ajudhia Prasad. 58 I C. 597. 

— — O. 21. B. 89 —Applicability of — « 

Sale on the original side of the High Court 
under mortgage decree . 

0. 21. R. 8a may apply ordinarily to sales 
on mortgage decrees after attachment under 
the C. P. Code (as in the Mofussil) but it does 
not apply to a suit on the Original Side of the 
High Court where without attachment the sale 
has been held by the Registrar in conformity 
with the rules of the Court. 

The practice under the rules of the High 
Court and the C, P. C. are not workable 
together in this respect. ( Woodroffe , J) 
Suren dr a Kristo Roy v. Guru Pada 
Ghosh. 24 C. W.fJNT. 530- 

O. 21, B 89 — Execution sale — 

Original Side of High Cotirt. 

O. 21, R. 89 C. P. C. applies to sales in 
execution of mortgage decrees on the original 
s ; de of the High Court and the practice which 
at .present prevails on the original side is 
contrary -to law. 24 C. W. N. 236 dist. (Hooker- 
jee, C J . and Fletcher , J.) Virjibun Pass 
Moolji v. Bissesswar Lal Hargovind. 

24. G. OT.JKT 1032. 

O- 21, B. 89 — Execution Sale — 

Private purchaser before confirmation — 
Right of purchasers and Judgment debtor to 
set aside sale. 

A purchaser at a private sale from a judg- 
ment-debtor after court auction but before its 
confirmation is entitled to apply to -set aside 
the sate under 0. 21, R. 89 C. P. C. but the 
Judgment debtor who has parted with his 
rights is debarred from so applying, 1 

The words "owning The property" in O. 21 
Rr 89 C. P. C. mean owning on the date of 
the application and not owning on the dale of 
the Court auction sale, 9 A. L. J. 19. not 
foil, 24 M. L. J. 205 ; 38 M. 775 ; foil. 

Per Spencer, J —When both the Judgment- 
debtor (who has sold the property after Court 
auction) and the .private purchaser jointly 
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C. P. CODE (1908), O 21, E 89- 

apply to set as Me tlie sale, there ; s no reason 
to refuse them jo nt apphcafion The right to 
apply depends on whether the judgment-debtor 
has actually sold lvs interest nncond'honally 
on the sale be mg set asMe and had thus 
divested himself of all further interests in the 
property or has only agreed to sell ft on that 
condition ( Sadasiv Aiyar and Spencer , JJ ) 
Gvntasols. Jagannadan v. That wart hi 
Ram ybrahm ym 54 I C 753 

O. 21, B 89— Right to apply— 

Mortgagee after execution sale. 

A person who acquires a mortgage in trust 
from the judgment-debtor of the properties 
sold in an execution sale subsequent to the 
Court sale is not a person entitled tc apply to 
set as : de the sale under O 21, R. 89 C PC 
0 Wallis , C J. Ay Ling and Contis Trotter, JJ) 
Gopala Krishna Naicker v. Visv ynatha 
Aiyar. 39 M. L J 84 - 12 L W 165 : 

28 M L. T. 162 : 58 I C 85 6 (F B ) 

O 21, Br. 89 and 92— Sale m 

execubon of a decree which is modified in 
review before confirmation — Sale T should be 
confirmed. See (1919) Dig Col 251 Sheikh 
Ariatullyh v. Sashi Bhusan Hazrah. 

55 I C 547. 

O. 21 B 89 — Sale in execution by 

revenue officer — Application to set aside sale 
to be made to Civil court . 

An application to set as : de a sale held ; n 
execution of a decree, under O. 21, R 89 C. P 
C. must be made to the C*vil Court, and not to 
the Revenue Officer. (Macclod. C J. and 
Heaton, J) Tipangyvdav Ramyngavda. 

44 B 50 ' 22 Bom L S 35 : 

54 I. C. 670. 

— O 21, Br 90 and 67 (2) — 

Execution Sale — Appl'cat on to set aside — 
Material irregularity — -Onrss’on to advertise in 
gazettes— Effect of —Substantial ‘njury — Proof 
of essential— Objections not spec* finally taken 
not to be cons’dered. See (1919) Dig. Col 252. 
Gopi chand v. Benarasi Dys. 

1 Bah- L J 197. 

— O. 21- B- 90— Execuhon sale— In- 

junebon order — Sale in contravention ox, not a 
nullity — Mere irregularity. Sec C. P. Code 
0 39.R. 1. 54 1 0 928 

0 . 21, Rr 90 and 54 —Execution 

sale — Material irregularity in conducting 
sale — Drum not beaten. 

Under O. 21, R. 54 C. P. C. it is sufficient if 
a proclamation of sale is announced by beat 
of drum. A drum need not be beaten at the 
time of the sale, Unless the judgment debtor 
proves that the irregularity has resulted in 
material loss, the Court will not set aside the 
sale on the ground of such irregularity. (Tudball 
and Sukziman, JJ.) Bhagwati Prasad v. 
Mukand Sartjp. 

56 I C 523 

D— ic 


o. j? CO BE (190SR O 21, B 90- 

O 21, B 90 —Execution sale — 

Mat*, rial irregularity - — Illegality — Sale held 
at a place different from that advertised. 

Where m pu-hhshmg a sale proclamation the 
process seiver substTuted for the selling 
officer and place oi sale fixed by the Court in 
the sale proclamation, a dffierent seli’ng officer 
and a d fterent place of sale and thus the sale 
proclamation as framed by the court was never 
published in the village. 

Held , that the non-pubhcation of the sale 
proclamation is an illegality winch inva! ''dated 
the proceBdings and consequently the sale is a 
nulbty 

Per -Seshagiri Iyer, J ' — -Where a substantial 
provision oi law has been violated and that has 
the effect of not attract mg persons who could 
be expected to be present ior the purpose of 
bidding at the sale, the sale should be re- 
garded as having been illegally conducted. 
16 Cal. 794 applied ; 11 Bom ‘ L R. 580 
doubled. {Oldfield- and \ Seshagiri Iyer, JJJ 
Jayarama Iyer v. Vridhagiki Iyer. 

39 M Ii. J 188 1 12 L W 182 : 

(1920) M- W- 1ST- 490* 

O- 21, B. 90— Execution sale— 

Setting as’de — Application d snvssed for 
default — Not appealable See. Execution Sale, 

56 I. C- 981. 

O 21 R 90 — Fraud — Undervalua- 
tion — Purchase by decree holder — Setting 
aside — Sale. 

Where the property was put up for sale 
previously aud the decree- holder had hi ru self 
made a b-d of Rs 8,762 the highest bid be J ng 
! Rs. 9,000 but the sale was postponed and : n 
the s^bse^uc^t sale, the value put was Rs. 
5,000 the decree holder purchased it 

for that amount, there be ng no other bidder. 

Held — that the value could not be less than 
Rs S,762 and the inadequacy of price resulted 
from the undervaluation and the sale was 
liable to be set as de on that ground (1917) 
42 I C 594 followed. (Contis and Sultan 
Ahmed , JJ ) Mirza Mahomed Zaiiur Beg 
v. Gopal Sanaa Naha van Singh. 

1. P. Ii T 441 57 I C. 640- 

y O 21, Br. 90 and 92— Material 

irregularity— Execution sate— Joint Family 
property — Release of a portion — Sale ' without 
fresh proclamation. 

Just before the sale of certa'n items of 
propert^r in execution of a decree on mortgage 
of the properties belonging to a H’ndujont 
famTy one of the defendants pp/d a sum of 
money and got half the interest in those forms 
released from sale. The remamng halt was 
put up fpr auct'on without a fresh proclam a- 
tion. Prior to the mortgage su : t the members 
of the family had become divided and this fact 
was known to the decree-holder, the judgment 
debtor and the auction purchaser. Held , there 
was no irregularity in the conduct of -the sale 
and that even assuming there was dne, there 
was no substantial loss resulting from the 
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C. P COBH '1903,9 0 21 3 R. 90. 

irregular ty and that the sale was val d under 
die e-reamM.ances 3 Cal 3-1-1 roll {Scshxgiei 
Aiyar a. id Moure, JJ) Settai Goundax v 
2 T‘T; \MANi \ CheTTIAR. 

II I* W 477 

— -O 21 , 3 90 —Material irregularity 

— Substantial injury — Proof of essential 
Before an execiu on sale can be sec as'de cn 
the ground 0 ! mater al .rregular tv m publ su- 
ing or condncb'ng it, the judgment debtor 
must prove ml only the irregularity but also 
substantial injury res alt ’ 11 g : rom the irregula- 
rity. 

Where the valua* 1 on of the property to be 
sold entered *n die sale proclamation :s inade- 
quate but the price letched at me aiiet'un ’s 
adequate, the sale cannot beset as'de inasmuch 
as the judgment debtor has suftered no : njurv 
(Newbould and Pa itoa,JJ ) H yladhar Mi it a 
CHOWD.-IUt'I l' PUAEULLA NAT-1 TAGORE 

57 I C 892 

O 21. R 90— Right to apply — Pur- 
chaser at execution sale, if a person “ whose 
interests are affected by the sale ” 

A purchaser at an auction ,n execution of a 
decree s a person whose interests are affected 
by the sale under O hi, R 90 C P, C. 

The term “ interests ” :n R. 90 of O. 21 *s 
not confined to nterests that ex sled prior tu 
the auction sale but ; included -nterests created 
by the sale itselt. 1 Spencer and Bakewell, JJ ) 
B.-iAvTAisETn Copal v Krishniyya v 9'an 
Jeev.v Reddi. 3S M. L J- 228 : 

11 L W 184 : (1920) SI W 23 152 : 

55 I C 333- 

O 21. Hr 91, 92 and 93 — A«c- 

t’o'i purchaser —Remedies of — No saleable 
interest in judgmc it- debtor 
In rue absence o„ maud the only remedy ol a 
purenaser at a sale 11 execution 01 -a, decree 
w 10 finds the judgment debtor had no sale- 
able interest in the property is an appPcaticn 
to set as'de the sale under O 21, R. 91 C P, C 
The impl-ed warranty oi title in respect o* 
sales by private contract cannot be extended to 
court sales except 111 so far as such extension 
is justified by the processual law in lnd>a. 

(‘ Twomey , C. J. and Duckworth , J) S. 0. 
Simji v . S. S. A. O Chetty. 

12 Bur. Ii. T 211. 

O 21. Rr. 91 and 93 — Execution 

sale — Judgment-debtor having — no saleable 
interest — Suit for refund of purchase ■ money 
— Right to sue — • Warranty of time. 

The prov:s ; ons or the present Code of Civil 
Procedure do not unl ; ke those oi S 513 of the 
Code of 1SS2 recognise any substandve right 
of the auction purchaser at an execution sale to 
maintain a sn t ior the refund ot the purchase 
money we ere it is found that the judgment- 
debtor had no saleable interest in the property 
sold. His right 13 limited to an application 
Jor an order for repayment of the purchase 
money, in case the sale has been set aside by 
the court. ~ ■ 


C p. COBH *19031, O. 21,/ R. 100. 

A purchaser at an auction sale in execution 
| 01 a decree knows that all that he purchases is 
toe r’ght and t-de 01 the judgment-debtor what- 
ever that may be, -n the property put no to 
s lie and that there ,t. no warranty q a title on 
be halt 01 the judgment-debtor 01 the decree 
holder or an” one else He purchases w,th his 
eyes open and at h s own nsk Apart from 
any express legislat'd! there is therefore no 
rule or prmc pie cu equity which would entitle 
him to claim a refund of the purchase money 
on Ts be-ng lound subsequently that the judg- 
ment-debtor had no title m the property pur- 
ported to be sold 23 A 5:5 ; 35 A 419 ; 23- 
M L. J. 487 ; 57 C 67 : 36 A 529 ; 39 A 114 
toll [Sulaimaa and Goknl Prasad , JJ.) 
Ram Raroop v Da lpat Rai 

18 A L J 905 • 58 I C 105. 

! — 7 -O 21. R 92 — Execution sale — Con- 

firmation — Parties to appeal against order 
An appeal against an order confirming an 
auction sale to which the auction purchasers 
were not made parses till long after the appeal 
was time-barred as agamst them should be 
dismissed. (. Rattigan , C. J. and Dundas,J) 
Khaira x’. Salem Raj 1 Lak 21 

O 21, R 93 — Execution Sale under 

olu Coae—J augment- aebtor having no saleable 
interest — Discovery of the fact after coming 
into force of new Lode — Right to refund. 

Where an execution sale was held under the 
old C P. Code and it subsequently turned 
out that the judgment-debtor had no saleable 
-merest in the property the purchaser is 
entitled io rnamtam a suit against the decree 
holder tor recovery ot the purchase money pa’d 
over to hr m even though the non-ex stence of 
toe saleable -merest was ascertained m 1900. 
aiier the com ng mto lorce oi the new C P. 
Code. 25 IvL L J 4b7 and 40 Mad 1009 ref. 
(1905) A C 569 foil. (IS 95) A C. 42o dist. 
{Ayhng and Odgcrs , JJ ) Alanji Iseck 
Sa.iid v Vang v G^etty 

(1920) M. W. 3ST. 736 : 12 L W 639. 

-O 21, R 97 * — Suit for possession 

by auction — purchaser — Maintainability of. 

The tact that a plfif. has a summary remedy 
under O, 21, R. 97 ot the C P.Code, would not 
m the absence of express words therein prevent 
him from avalmg him sell oi a regular suit. 

(■ Pri dean x and Mitt r a , A. J. C) Ballabh- 
das-v. Gulabsingh. 57 I. C. 177. 

O 21, Rr. 99 and 103 —Decision 

I as to possess -on— -Final ty ot, subject to suit— 
L-m Act, Art. 11 See ■ (1919) Dig Col 259. 
Chail Behaki Dal, v Kidyr Nath. 

1 Lak. 57. 1 Lak. L. J. 14 . 

q 2X, R 100 — Dismissal of claim 

for default — Nature of order— Suit after one 
year, if barred 

Where in a preceding under O 21 R. 100 
of the C . P, Code, the court parsed the order ; 
“Appl J cant again applies for time. It is 
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C. P. CODE (1908), O 21, R 101. 

highly frivolous, and, therefore, rejected 
Apphcant takes no seeps to adduce evidence. 
Other s?de is ready Ordered the appheat on 
is struck off for default wfch costs The 
appl'cant inst'tuied a sint to establ sh h s tule 
more than a year alter the pass mg of the 
order. Held, that the suit was barred under 
Art 11 of the Limitation Act of 1008 wlrcii -s 
more general and js suffic ently comprehensive 
to co" T er the case of orders made d sallow ng 
deems for de: an It and w ihout any most ga- 
t on on the merits (Coutts a, id Svlta i Ahmad, 
JJ ) Pyed Raziudpin Hus six r Binde-ihi 
pees id Sing e 1 P L. T 559 

O 21, Rr. 101 and 103 —Order 

under — Right of puisne mortgagee to redeem, 
if affected. 

A right to possession upon redempt’on is not 
a right to the presen: possess'd! o. the property 

An order passed under O 21, R 101 CPC 
becomes conclus-ve under rule 103 only s j far 
as the present r'ght to possess on of the property 
is concerned It does no. affect a nasty's r'ght 
to possession noon redemption ( Mittra , Aj C j 
B.iLRtM r. Nuavan. 54 I O 276. 

>0. 21 5 R. 103— Suit to establish 

right to possession— Nature and scope of. 

A suit under O. 21, R. 103, is not concerned 
only with the question of actual possess ’on at 
the date of the summary order under R 98 or 
R. 99, but as to the right to possess'on. 

An unsuccessful cla ; mant suing under R. 103 
w’ll ordhnrilv be entitled to succeed on h ; s 
show’ng the fact of Its possess : on on the date 
of the order only ff the decree-holder fads to 
prove a subsisting tdle in h ; m carrying with it 
the right to possess 5 on 

A person in actual possession has a posses- 
sory tdle agcVnst the world, and can only be 
dispossessed by the true owner and those 
claiming under him. 

A decree- holder may establish his r ; ght to 
the present possession at the date of the sum- 
mary order, 

The scope of the suit is the same whether the 
summary order was passed under Rr. 98, 99, 
or 101. ( Wallis , C J and Seshagiri Aiyar J ) 
Thennutti Kaleinc-al Unni Me mix v 
Thexntjtti Radix gae Uxxi MoidixH Sox 
Pocker. 391 L J 626 

28 M. L T 342 ‘ 12 L W 598 . 

1 920 M W PL 698. 

— — - — O. 22, R 1— Abatement — cause of 
acron — Suit 3 or damages for breach 01 con- 
tract of marr ; age — Death of plffs. suit abates 
See Damages. 22 Bom- I*. R 143 

O 22, Rr. 2 and- 3— Co-sharer 

landlords — Suit for rent- — .claim for abatement 
— Appeal by tenants —Death of one — Legal re- 
presentative not brought on record— Abatement 
- — B. T- Act S. 52 Sec (19 J 9) Dig Col. 260 
Naeeneca Rat: i Rum v. Sat y ad ban G a os\e 

54 . x a 398- 


DECISIONS 

0 P CODE (19081* a 22, R. 3 

— o. 22, Rt 2 and 5 —Legal repre- 
sentative — -wrung person-* brought on record 
— Their heir net bound 

An application as : ng the court to bring on 
record somebody ofier than the legal re- 
pire = ,en;aA\ e ol a deceased defendant cannot 
alter or b'nd the true iepiesentat:\ es 

On the death o. a deiendam the plamtiff put 
: n an appl cation stating that the lather was the 
legal representative who was already a party on 
the lecord ; subsequently, an appheat on was 
made beyond c.me statng that t:;e w dow was 
the legal representative and asking that she 
might be added as a party Held, that the 
ma; ng oi the firs: appl cation d’cl not affect 
toe true legal represen. at. ve and that the suit 
had abated as against the w dow (Bancrji and 
Tudball , JJ J MUHtMMVD Jux\id v Aulia 
Bibi 42 A 497 .18 AL J 813. 

O 22, Rr. 2 and 9 —Second appeal 

— Abate me 'it — Sail for declaration that tUfts. 
are not entitled to share in Shamilat — Death 
of one of the defts . — Respondents — Heirs not 
brought on record 

In 1858 the ancestors of the plamtifis made 
over propretary r gins in cert a n land to t tie 
ancestors ot defendants 1 to 10 Tire ancestors 
ot defendants brought a suit for a declaration 
that they were owners o; sax! land and obtamed 
a decree on the 13fh June, 18S7. In the present 
su ; t the plamfdffs asserted that these defendants 
have no right to a share in the sham at appem 
ta'nmg to the propr.etory land held by them 
as owners under the atoresa’d agreement and 
decree The first Court decreed their cla ; m 
but the District Judge reversed this decree on 
appeal. Durng the pendency oi second appeal 
one S, a respondent, d ; ed and no application to 
bring his legal representatives upon the record 
was made with'n the period prescribed by law. 

Held, that where the in.erests or deiendants- 
resoondents are jomt and^a decree could not be 
reversed w thout the represen 4 ative of the 
deceased respondent be ng brought on the 
record the whole anneal must abate. 

63 P. R. 1913: -tl P. R. 1215; 3 P R. 1915 
96 P R. 1917 lollowect. 

Held, consequently that the decree could not 
be set as’de w thout the he rs of S. be mg 
before the Court and therefore, the abatement 
of the appeal as agamst him involves the 
abatement oi the appeal as a whole. 62 P, R. 
1913 toll. Ignorance oi law was not su£fic : ent 
cause for not apply ng with.n t me 10 bring the 
legal representative of a deceased respondent 
on the record. 41 P. R. 1915 foil. (Scott-Smith 
and Leslie- Jones ) Fatta t\ SlKtXDAR. 

2 L ah- I*. J 442 : 56 X C 927. 

— — — Q. 22, Rr. 3 and 6 — Abatement — 
Effect of setting aside — Sufficient cause, 

A suit for a declaration to the effect that the 
land in suit is the wllage shamilat and that the 
pla ; ntifts are' entitled to ge: a 'have cl the same 
in proportion to Khewat hav :ig been dismissed 
by the Lower • appellate Court as baried by 
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C R. GODS (1303), O. 22, R. 3- 

brnffahon, a secrni appeal was lodged. 
Daring the pendency of aopeal some ot the 
cvei defendants respondents d : e:l and no 
appl cation to br ng the’r legal representatives 
on record was made will'll s’x months 

Held, that the appeal aba.ed agrinst the 
deceased respondents only and no. against the 
other cntei resoon dent. 

There was no sudie ent reason to set as-de the 
abatement, very gross negligence be ng apparent 
on the part of the appellants, who though l*v ng 
in a distant village, adm tiedly owned land ni 
the vdlage where the clwei respondents res ded 
and mast have ocoas'on to go there to ra : se 
rent. •(Scott Smith arid Mavtincau , J J ) Devi 
D'. s v. Ha iumed 1 Lab L J 26 

O 22, Hr 3, 5 and 9 —Abatement 

— Order of — Appeal . 

0.22,11 3, C. P, C. applies only where 
an abatement tabes place by reason ot an 
application not having been made in time to 
implead the legal representative or a deceased 
pi if The rule has no aoplicabiMy to cases in 
wvch the suit has aba J ed on account o’ some 
other cause. {Broadway and Oundas , JJ.) 
Ram 3 ao vp v Motiram 1 Lab. 493 : 

57 I C 137 

o. 22, Rr. 3, 4, 9 (3) and 11— 

Death of one ol the respondents — Abatement — 
Competency ol apoeal — Defect of part es — 
Death — E * parte order setting as'de abatement 
—Liable to be vacated — -C. P Code O 41, Rr 
20 and 33 — Powers under when to be ex-rc : sed 
See Dig. Col 262. Kali Laval B4atta- 
CTARJEE V. NaGENDRA NATH PAKRASHI. 

54 1. C. 822 

— O 22, Hm 4 — Delaratory decree — 

Suit by followers of shrine —Omission to 
implead legal representatives . 

Plffs. the followers and disciples of a shrine 
sued for declaration that certan property was 
waqf and that the sale thereof by the defend- 
ants was vo'd. The suit having been decreed, 
defts. appealed. During the pendency of the 
appeal one of the plffs. reset, died and h:s 
legal representatives were not impleaded. 

Held, that the right to appeal against the 
deceased plff. did not survive against his legal 
representatives as he was suing only in his 
capacity as a follower of the shrine and the 
appeal did not abate. (Broadway and Marti - 
neau, JJ ) Rahim Baksh v. Channan Din 

55I.C. 210. 

O. 22, Rr. 4 and. 11 —Proforma 

respondent - — Substitution after time. 

Omission to implead as respondents in appeal 
' to the High Court the representative of a 
deceased proforma defendant who had been 
brought on to the record of the lower appellate 
court would afford no ground for the abatement 
of the appeal, especially as they had been 
substituted before the hearing of the appeal 
(Broadway, J) Abdulla v, Mahomed Khan. 

% Lab. L J. 601. 


C P. CODS (1908), O. 22, R. 8. 

0. 22, B- 4 — Suit on a mortgage — 

Death of one of the plffs. — Joint decree — 
Abatement. 

A su«t on a mortgage was originally filed by 
B S. and H, the latter be mg the mother of the 
two former. The plauiHf jomtly claimed a 
sum of Rs 7,2S4 as due under a mortgage 
from the defendant appellant. They alleged 
that they were hews and in possess 1 on of the 
property ot D woo was the origmal mortgagee 
and tins allegation was admitted by the defen- 
dant as be-ng correct. Tne first Court gran'ed 
plamotts a jo'nc decree lor Rs 6,070 with costs 
readable by sale or the mortgaged property, 
Aga nsc th s decree the defendant appellant 
preferred the present appeal It was admitted 
by appellant that he d ed in 1916 and that tins 
fact was known to him. In spite of this 
however no steps were taken to bring her legal 
representatives on the record and it was stated 
that her hews are her daughters and not the 
other respondents, her sons. 

Held that the decree be'ng jo’nt the appeal 
abated m its entirety. 6 C W. N. 196 ; 10 C, 
W. N T 9S1 ; 11 C W N. 601 ; 31 C 4S7 P C. ; 
53 P R 1896 ; 6 P R. 1913 ; 41 P. R. 1915 ; 
and 67 P. R. 1919 foil. 

Held , also that the decree was a jo hit one . 
and so far as the deceased respondent is con- 
cerned cannot now be m any way interfered 
with. (Broadway and Bevan-Petman, JJ ) 
Sard\riLalv Ram Lal. 

1 Lah- 225 : 1 Lab. L J. 225: 

571 C- 199. 

q 22, R. 6 — Death of appellant 

before hearing — Decree a nullity. 

An appellant died on the day fixed for the 
hearing of the appeal but before the hearing 
and the appeal was heard and decided in 
igne ranee of the fact. 

Held,' that his legal representatives were not 
bound by the decree and that the appeal must 
be re-heard. ( Daniels , A. J. C) Amanat 
Khan v. Miyan Khan. 55 I C. 498- 

,q 22, R 8 — Insolvency of plain- 
tiff — Dismissal of suit without notice to 
\ official Receiver-Dismissal improper. 

On the insolvency of the plaintiff in a suit 
the Court ought not to come to the conclusion 
that the official receiver or assignee has refused 
or neglected to continue the suit or to give 
security for the costs thereof, unless he had 
been given notice either by the defendant or by 
the Court to appear to state whether he is 
wfflmg to continue the suit and give security, 
or unless it appears that he has had notice of 
the pendency of the suit and has taken no steps 
i for a long ffme. 

Per Chief Justice : — Where on the insolvency 
of the plambff the Court dismisses the suit 
without giving notice to the Official Assignee it 
acts yrith material irregularity in the exercise 
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C. P. CODE (1908), Q 22, B 9 

of its jurisdiction ( Wallis , C J and Sada- 
siva Aiyar , J ) Official Receiver, 
Ra.MNAD t?. ChIDYMBYRUI C-4ETTY 

12 L W 551 

-0. 22, R 9 — Abatement — No 

order —Application for substitution — suffi- 
cient cause. 

Wnen an appellant d r es and no appl'cavon 
is made w.thin s’x months to br ng ins heirs 
on the record, the appeal abates automat*cally. 
Tne absence ot any order oi abatement does 
not serve as an obstacle to the makmg of an 
applicat’on for sabstitufon oi name which L m 
effect an appb cation to set aside the order oi 
abatement. 

O. 22, R 9 (2) is not controlled by cl (3) an 3 
the “ sufficient cause” mmt'oned m cl ft) *s 
not confined to the circumstances given ; n S. 5 
of the Lim. Ac.. (Walsh, J) Lummi Nyaain 
v Muaamm yd Yusuf 

42 All. 540 : 13 A L J 633 

-0. 22, R 9 — Abatement cause — 

Mistake of law applicable 

An appellant died leav ng sons, daughters 
and a widow. Tne sons applied 10 have their 
names brougnt on the record as legal represen- 
tatives and tne application was granted subject 
to all just exceptions. On the hearing of the 
aopeal it wis urged that the aopeal had abated 
inasmuch as the names of the daughters and 
the w dow who were also he : rs under Muham- 
madan Law, had not been brought on the 
record : — 

Held , that as the parties were governed by 
customary law, the appellants were justified 
in believing that they alone were the sole heirs 
and legal representatives of the deceased and 
that therefore the appeal d^d not abate. (Scott 
Smith and Abdul Raoof , JJ.) Abdul 
Ryhmyn v. Shahabuddin. 

1 Lah. 431 : 55 L C. 883. 

“O. 22. R 9 — Order of abatement — • 

Effect of — -Force of a decree — Subsequent suit 
—Barred. See Estoppel 11 L W. 139- 

-0 22, R 9 — ’ Sufficient cause — Bona- 

fide mistake. 

Two of the defts. in a suit died during its 
pendency and the»r legal representatives were 
brought on the record by that court but by a 
mistake these legal representatives were not 
made respondents in the Hugh Court and it was 
not till some nine months after the institution 
of the appeal that an application was made for 
the rectification of this error. The error was 
due to a mistake in the Judgment on the part 
of the copying deoartment which d"d not show 
the names of the legal resresentatives, although 
they had long been brought on the record 

Held, that the provisions ot O. 22 C. P. C, do 
not apply to these circumstances. If they d’d 
apply the mistake bemg a bona fide one there 
would be sufficient ground for extending the 
period of limitation, {Wilber force, J ) Kartar 
£ingh X? Ralla. % Iiah. I» J. 44- 


C P. CODS (1903;, O 23, R. 1. 

— Q. 23 R 1 — ■ Appellate Court — Leave 

to withdraw-— Grant of. 

Ic is competent to an Appellate Court to 
allow a plamtiff appealing against an order 
d'smrss'ng his suit to withdraw his suit wita 
liberty to bring a ires h suit. ( Macleod, C.J. 
and Heaton , J ) Ch-i yxub.lyi Mynsuku v. 
D.yhyab-iyi Govind 44 Bom- 598 : 

22 BOm. L R 774 . 57 I C 530. 

O. 23. R, 1 — Applicability of — 

Probate proceeding— P rob. and Admin. Act. 
S 55. 

O 23, R 1 CPC. does not apply to probate' 
proceedings, the provisions m S 35 ot the 
Prob. and Adra Act be ng qualified by the 
wjrds “ so iar as the circumstances of the case 
will aim : t. ,, 40 I C 345, 20 C W N. 9S6 and 
21 B 335 Rei 3S B 309 d«st 

Even itO 23, R IC P C. were considered 
1 to be applicable the necessary permission to 
bring a suit was given to the pi am tiffs 
inasmuch as in the statement made by them 
m the probate proceedmgs, they said that 
they intended to file a regular suit, and asked 
for perm ss'on to withdraw from t he : r appli- 
cation and the Court passed an order permit- 
; ting the plaintiff to withdraw which must be 
construed as granting permission to the plam- 
: tiff to fils a sa»t. 34 M L. J. 515 and 35 C. 
990 (995) foil. (Shadilal and Marti neau, JJ .} 
Banwyri Lal v'. Kishen Devi. 

2 Lah.. Ii. J 242. 

! : — O 23, E, 1 — Application for with- 

drawal of suit with leave to bring afresh suit 
— Procedure — Courts duty — J urisdiction — C 
P. Code S. 115 

Wnen a plaintiff applies for withdrawal of 
his suit with permission for a fresh suit, the 
court acts without jurisdiction in dividing the 
application mto two parts allowing the suit to 
be withdrawn and refusing the permission to 
brmg a fresh suit. The Court can dismiss the 
application and hear the suit on the merits or 
disnvss it for want of prosecution. ( Coutts,J ) 
Shamanandyn Prasad v. Mulchand R ym. 

1PL.T. 292 :56 I C. 286- 

O 23, R- I— Application for with- 

drawl wtih permission to bring fresh suit 
— Proper order to be made. 

Where a plamtiff files a petition under O. 23, 
R. 1 praying for withdrawal of the suit with 
permiss ; on to bring a fresh suit on the same 
cause of action, the court cannot refuse the 
permission and at the same time allow the case 
to be withdrawn ; the proper order is to reject 
the petition and if the plamtiff does not adduce 
evidence then to dismiss the suit. 

Ordinarily an application to withdraw with 
permission to bring a fresh suit in no way 
means an application to withdraw if no such 
permission is granted (Adami, J ) SUGGi Lal 
v. Waliullail 1 P. *L H*. 299: 

56 I. c. 756, 

O 23, R- 1 —Formal defect^ 

Dismissal of suit — Fresh suit barred, 
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Where instead of amend 'ng Ids plamt, a plff 
requested lrs suit to be dismissed and it is 
so ordered a subsequent sun by turn, including 
part of the subject matter of the prev'ous su t, 
is barred by O 23, R 1 (5) C P C ( Raiiigan , 
C J. 1 Sheikh Hass an v Gawri Shank mi 

1 29 P R 1919 : 5S I C 271 

O 23, II 1 — Leave to wihdraw suit 

wi th 1 i be rty — -Refit sal of — Pyoccdu re 

1 1 the court refuses leave to \v thdraw a 
suit wtth perrrrss'On to or mg a iresn su t it 
should hear the sun on the mevts or d sai ss :t 
far want ol prosecution :i the pla nt:ft reruses 
to proceed. (Coutts, J ) D.Jtssx Sings v. 
Sheoraj Singh 56 I. C 286 

0 23, R 1 — Leave to Withdraw with 

liberty — Erroneous, g rant of — Subsequent 
suit— Validity of prior order not to be 
questioned 

An order for w thdrawal of a suit w'tb leave 
to instniTe a iresh su t made under O. S3, R. 1 
C. P. C, but : n c reams -ranees not with n the 
scope ol the rule, cannot, be treated as an 
order made w thour jurisdict’on; such o ’der is 
consequently not null and vo d. 

A iresh sun instituted upon leave so granted 
is not incompetent 

The Court try’ng the subsequent sufi is not 
competent to en.er into the question, whether 
the Court winch granted the plaint Tf perm’s* 
s ; on to withdraw the first sui with liberty to 
brmg a fresh suit had oroperlv made such order 
23 C L j. -439; 20 C W. N. 1000 overruled 
(Mookerjee, Fletcher , Chatter fee, Teunon and 
Chauahuri, JJ ) Hridoy Nath Roy v Rim 
Chandra. 31 C- L J. 482- 

58 I- C. 806 

— O. 23 , B. 1 — Order for the with- 

drawal of suit by appellate court when there 
is no formal defect — Order without jurisdic- 
tion — Institution of fresh suit res judicata — 
Power of co ordinate courts to ignore order 

An aopellate Court which passes an order 
under O. 23. R. 1 C. P. Code allowing with- 
drawal of the suit and granting pernrss : on to 
the plff. to br'ng another sufi on the same 
cause of action when there *’s no formal defect 
as contemplated therein acts w thout jurisdiction 
and the order passed by him is not only illegal, 
but void and a nullity (1855) 6 M. I. A 134 ; 
(1912) 16. C. W. N. 1027 (1369) 13 M. I. A. 
160 applied. 

Consequently a fresh suit on the same cause 
of action 's barred by the rule of res judicata 
the decVon oi the trial Court having become 
final between the parties (19i6) 20 C. W. N. 
1000 : (1913) 3 P. D J, 404 followed 

It is, quite competent for any court whet 1 , er 
exercising higher, lower or co-ordinate jurisdic- 
tion to ignore an order passed by the appellate 
court which ’*s vo : d and a mere nullity, as a 
court determ ‘n : ng the question- of res judicata is 
entitled to cons ; der the question oi the -com- 
petency of the Court which passed the, previous 
decree or order. ‘ (1920) 31 C.L.J. 2 72, followed. 


C P. CODE (1908), O. 23, R 3- 

(Coutts and Sultan Ahmad , JJ.) Rama Singh 
r JiNtK Singh, (1920) Pat 232 : 

1 P. la. T 300 . 56 I. C. 697- 

O 23, R l— Withdrawal of suit — 

Appellate Court if can grant permission 
It : s perm ssible to an appellate ( ourt m an 
aopeal pend ng before it to give leave to the 
piaint.fi to withdraw from a suit with permis- 
s’on to br'ng a fresh su-t in respect of the same 
subject-matter 25 B 261 d;st. 22 Bom. L R. 
77*! Rel {Shah and Crump, JJ ) Sheik Hassan 
Gcl \m Mdhidin v Mahomed Ali Sheikh 
Mahomed 22 Born Jb R. 1183- 

O 23, R 1 — Withdrawal of suit by 

one of several plaintiffs 

It s not open to one ot several plamtiffs to 
w- thdraw a su«t without obtam ng the consent 
o: all (Ferard S. M. and Harrison , J) 
Mcssamm \t Sues ati Bibi v. Bharat Rai 

55 I G. 926 

■ O 23, R 1 — Withdrawal "of suit 

with leave to sue — Formalities necessary for 
• — Improper grant of leave — Effect of — Grant 
of leave by implication. 

Tne permission mentioned in O. 23, R. 1 C. 
P. C need not be express, and it is sufficient if 
the grant of permission can be impbed from 
the order, read w:Lh the application on which 
the order was passed. 3 P R. 1903 at p 23 and 
97 P R. 1916 d’ss 

It is not open to the defendants to question 
the propriety of the order granting the perrms- 
s : on which has become final 13 I. C. 175 foil. 
(Shadi Lai and Martincau, JJ .) Banwaei Lal 
v Kishen Devi. 2 Ball. I*. J 242. 

O. 23, R 1 — Withdrawal of suit 

without leave — Effect of. 

Semble ; The w thdrawal of a su ; t without 
leave to sue merely bars the remedy but does 
not extinguish the right, 26 M, 410 Ref (Sesha- 
giri Iyer and Bakcwell, JJ ) Solai Ammal v. 
Jogi Chetty. 27M.L.T. 53 - 56 I G 675. 

— — O 23, R 3 — ■ Arbitration— Reference 

to — Award — -Adjustment or compromise of the 
su ; t — Decree in terms of the award — Practice 
— -Inquiry — -Duty of Court. Sec C P. Code, 
Sch. II Paras. 1 and 17. 

22 Bom Is. R 1048. 

O 23, R- 3 — Compromise — Award 

on private refeivnce — Enforcement of — Law~ 
ful Compromise — Allotment of share in excess 
of that allowed by law 

An award made on a reference to arbitration 
without the intervention of the Court can be 
recorded and enforced as a compromise under 
O 23, R. 3, C. P. C. 

A compromise is not unlawful merely be- 
cause the parties do not get the shares to 
which they ’ would be entitled under their 
personal law. (Teunon and Beachcroft , JJ.) 
Sashib.ua Dasi v . Kamxksha Nath Dutt. 

55 I. O. 716, 
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O. 23. R 3 —Com promise decree— 

Penal clause — Forfeiture— Rel el against Sly 
Compromise Decree 24 C W I 545. 

0, 23, R- 3 — Compromise — Decree — 

Registration if necessary 1 —Immoveable pro- 
perty affected 

Tne terms of a compromise not embod ed *n 
a registered document but incorporated in the 
decree passed m a suit for ejectment, accord’ng 
to w i ch the defendant is to hold the land in 
d spule as an under ra’yat of the pla no if and 
is not to be hable in ejectment irom h s under 
ra : yati holding, are admissible m evidence 
and bud both parties 47 Cal 485, toll 
(Mookerjee, A C J and Flccther,J) Protap 
Chandra Pal v. Nit pan and a Nag 

57 I C 751 

— 0 , 23, R 3— Compromise — Duty of 

court not to recognise if m violation of 
statute, 

A court will not recogirse any comprom se 
of an action w th the facts ol which it is en- 
1 rely unacqua nted or if one ol the terms of 
toe compromise ; s a clear violation of a statu- 
tory rule [Sultan Ahmad , J.) Mussam it 
Sakli v Ram Kishun. 55 I C 504 

q 23, R 3 — Compromise — - Settle- 
ment of all points in dispute — Intention of 
parties to have a formal document drawn up 
— Agreement if enforceable 

Where the parties to a PtigaPon having 
settled all the matters in d : spute between them 
m the suh in the presence of some medi- 
ators put the agreement into writmg and Fgned 
the same but the ramnamah reeded that VaTls 
should be consulted and anotner raFnamah 
should be prepared and filed m court in accord- 
ance w'th the reliefs waich eich party had to 
get and it was found that all that was meant 
by the recital was only tie mention m the 
rabnamah of certa'n facts wnich had no reier- 
ence to the points m d ; spute and the drafting 
of a more formal document of compromise to 
be presented in Court and that the compromise 
already arrived at was not conditional either 
on the mention of those facts or the presenting 
into court of the more formal document 

Held , that there was a complete and enforce- 
able compromise which could be given effect 
No under O, 20, R. 3, C, P. Code. 

The non- mention of the fact and the 
om r ss ; on to have a more formal document 
drafted d d not render the compronrse already 
arrived at, anv the less complete. (Spencer and 
Krishnan JJ.) ■ Kvmalambal v. Doras umi 
Chettiar 11 IQ. w. 179 : 56 I. C 26. 

0 21, R 3 —Compromise of suit by 

parties — Petition presented by vakils — 
Authority of vakils. 

Where a raunamah petition was presented 
by the parties through their vakils, and the 
Court ac.ed upon the rasmamah. 

Held , there was no question of the author 1 tv 
of the pleaders to compromise the cm sc on ue- 
half of their clients, as the compromise was 


G P CODE (19081, O 26, R 14. 

the act Ox the dayi es and not that of their 
pleaders [Abditr Rahim and Oldfield,' JJ } 
Fusin ', yam Cheat v v Kandaswami Aiyar 

12 R W- 562. 

O 23, R 3 — Compromise — Trustee 

of rehgious endowment — Compromise lawful. 
See Religious Endowment, Trustee 

12 L W, 562 

G 23, R 3 and O 34, Rr. 4 

and 5 — Mortgage suit — consent aecrec — 
Form of — • Execution . without final decree 
be in g pa ssed — Attach meat 

A decree under O 54, R. 4 C P. C is in- 
capable of execuPon untd a final decree is 
passed under O. 34, R. It does not follow that 
m a mortgage sum the Court is powerless to 
pass a consent decree otherwise than in 
accordance with the provisions oi O. 34, R. 4. 
O. 23, R 3, C P. C gives ample power to the 
Court to pass a decree ,n accordance with the 
terms oi settlement, and O 34, R. 4 must be 
taken as subject to the provisions of O. 23, R. 3. 

Where a consent decree in a mortgage suit 
i provides that the properties shall remain 
mortgaged and hypothecated and if the money 
due to the plaintiff is not paid by a certain date 
1 he would be entitled to take out execution, and 
default is made in payment of the money it is 
not necessary for the plaintiff to go through 
the formal' ty of attaching the properties before 
ta'rng out execution. (Das and Adam i, JJ) 
Musuimat Arunbati Kumvri v. Ramni- 

RANJAN MaRWARI. 

58 I- C. 299. 

O' 23, R. '3 — Pending suit —Ref e- 

rence to arbitration — Award — Compromise. 

Where in a pending suit, the parties refer 
the matter to arbitration without the interven- 
tion oi tne Court, the award made cannot be 
enlorced euher under O. 23, R. 3. C P C. or 
under the provisions of the Arbitral’' on Act. 
(Rankin, J.) The Dekari Tea Co., Ltd, v. 
The India General Steam Navigation Co. 
Ltd 25 0- W- IN- 127. 

O 26, R 4— Examination on 

commission of plff — Propriety of. 

The evidence of a plaintiff m a case ought 
not to be taken on commission except for very 
strong reasons. 

The case of a defendant is different- because 
the defendant has not chosen the forum. (Rigg, 
J.) Mudaliar v. Abdul JRahman Brothers 

& Co. 13 Bur. Xi, T. 33- 57 I C. 955- 

— -O 26, R. 14 (2) — Commissioner's 

report — Objection to — -Power of appellate 
court to entertain. 

An appellate Court has the same powers in 
dealing with objection to the report of a 
commissioner as the original court, and a 
party cannot be heard m fb* appelate court 
unless he had filed his o-'j'-r-.v w* be Arc; the 
original court 5 C. W. N. 692 foil. (Twomey, 
C. J and Ormond , J.) Ma Dwe v. Ma Tin 
Lun. 12 Bur I* T- 228 : 56 I Q. 972< 



2 39 


THE YEARLA DIGEST 


240 


C p. CODE (1908), o. 26, R 15- 

O 26, II —Commissioner's 

fees — ■ Duty of court to fix amount — Deposit 
before passing final orders in suit — Reduction 
of Commissioner’s bills ■ — When justified. 

Under O 26, R. 16 of the C. P. Code the 
Court has to order the parties to make the 
deposit for the necessary- remuneration of the 
com miss ; oners ; and as it has to be entered in 
the decree, as is shown in form D, it is 
necessary to determine the fee of the commis- 
sioner before the final d’Spos?i of the case 

The court having ordered the parties to 
deposit Rs. 1,200 after reducing the commis- 
sioners’ bills, and the parties having deposited 
the same and their pleaders having raised no 
objection thereon, . there was no justification 
for the court to re-open the matter after the 
case was disposed of, when the commissioners 
applied for withdrawal of the amount deposited 
by the parties as their remuneration. 16. C W 
N.-221 foil. 

There must be some confidence reposed in 
the commissioners, who are pleaders and 
officers of the court, and their report as to the 
amount of work done by ihem can only be set 
aside on substantial and definite grounds. 
{Jwala Prasad, J .) Bhagwvt Sahai v Brij- 
Bhukhan Prasad Singh. 1 p/L T- 171 : 

57 I C. 291 

O 32, Rr. 1 and 4,—Ninor—Piff. 

— Wrong person named as next friend — 
Substitution of right person after expiry of 
period of limitation. 

In a suit for ejectment a minor was included 
among the plffs. under the guard ; anship of a 
person. There was a dispute between that 
person and another as to who was the minor's 
guardian resulting in the latter being substituted 
as the guardian. Held, that the suit as 
orginally filed was not faulty in its citation of 
plaintiffs even though the substitution is made 
after the period prescribed for the filing of the 
suit has expired. (Feravd S . M and Harrison, 
/, M) Ishwari Chaudhari v. Dukhi 

54 1. C. 575. 

O- 32, R. 3 — ’Execution proceedings 

Minor 

The writ of attachment issued against a 
minor for whom no guardian has been appointed 
under O. 32, R. 3 of the C. P. Code is not legal. 

Even if O. 32, R. 3 does not directly apply 
to execution proceedings, the principle under- 
lying O. 32 , R. 3 must be held to apply to such 
proceedings 29 Mad. 329 and 26 Bom. 109 
ref. (Sultan Ahmed , /.) Tannak Lal Mandar 
v. Emperor, 1. P. Ii. T. 654 

O- 32, R- 4 — Effect of— Guardian - 

adlitem Appointment of— Consent — Proof of 

The effect of Q. 32, R. 4, is that no 
person can be appointed a guardian ad litem 
without his express consent. The question 
whether the person appointed guardian ad litem 
consented to act will always be one of impor- 
tance on the merits. (Richardson and 


C. P CODE (1908), O. 32, R- 4 

Shamshl Hilda, JJ) Raduasi-iyam Dass v 
Ranga Sundari Dassi 24 C W TT. 541 

Q 32 , Rr 4 and 7 — Next friend— 

Conflict of interest with that of minor — 
Effect of — Compromise — Fraud and collusion 
— Minor not affected. 

Ii in a suit the personal interest of the next 
friend of a minor confPcts with his duty 
towards the minor then, unless the next 
friend shows uberreima fides , he is not com- 
petent to act as the nfnor’s next friend. In 
such a case the mmor is not properly represent- 
ed and the decree m the suit would not be 
bmding upon him. 22 W, R 290 followed. 

It is no dereliction of duty on the part of a 
guardian to reiuse to lit 'gate on his ward's be- 
half a claim which he knows to be false and 
unfounded in fact. 

In giving permission to compromise a suit 
on behalf of a minor it is usual and desirable 
that the Court should record an, order stating 
that it considers the compromise to be for 
the benefit of the minor but such an order is 
not essential to the validity of the compromise. 
The addition of the words "expressly recorded 
in the proceedings” m O. 32, R. 7 C. P. C. has 
not changed the pre-existing practice under S. 
462 of the Code of 1882 (Richardson and 
Shamsul Huda , J J ) Bejoy Singh Hajari 
v. Mathuriya Debya. 56 I. C 97. 

O. 32, R 4 (1 — Requirements of 

not strictly complied with — Effect of — Prior 
decree if a nullity 

Where a prio-' decree had been obtained 
against the plUs. who were then nr nor s 
represented by their mother as guardian- 
ad litem and the plffs. instituted a subsequent 
; suit for possession within three years of their 
attaining majority it was contended that the 
suit was barred as no suit had been brought in 
time to set asffie the prior decree In answer 
the plffs. pleaded that the inters t of the mother 
in the prior litigation was adverse to thews, that 
she was not therefore competent under O 32, 
R. 4 (1) of the C.P. Code to represent them, that 
the decree was therefore a nullity and need not 
he set aside: 

field, that any possible adverse interest in 
the mother did not render the prior decree a 
nullity. 

A defect *in following the rule as to represen- 
tation of minors was not fatal to the proceedings 
in the prior suit and the present suit was 
consequently barred. 50 Cal., 1021, foil. 38 All. 
31 5 and 32 Cal. 596 dist, (Oldfield and Phillips , 
JJ.) Kuppuswami Aiyangar v. Kamalammal." 
43 Mad- 842 : 39 M. 3T J 375 : 

12 Ii. W. 243. 

, 0. 32 , R. 4 . (2 )— Guardian ad-litem 

— Person appointed failing to furnish security 
— Effect of — Non representation of minor. 

If a person is appointed guardian of a minor 
conditional on his furnishing security and he fails 
to furnish the security and the necessary certi- 
ficate is not issued to himj he cannot be regarded 
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as a proper guardian ad litem of the minor in a 
suit. The minor is not represented m a suit by 
such person unless the latter is formally 
appointed guard'an ad litem of the mmor. 
{Chatter jea and Panton, JJ ) Bhutnyth Nag 
v. Satya Kink yr nag 54 I. C. 36S 

-O 32, E 4 (2) — Minor deft . — • 

A-pfointment of guardian by court — Different 
guardian adlitem appointed — Effect 

Wnere a minor defendant has already a 
Court guardian validly appointed for him the 
appointment ot another person as guard’an to 
the minor tor the purpose oi the suit is illegal 
even though neither the Court nor the plamlff 
had any knowledge of the existence ol such 
guardian. A decree passed agamst the minor 
under such circumstances is liable to be set 
aside. 31 All 572, 32 Cal. 295 foil. 

(Sadasiva Aiyar and Spencer, JJ.) Pujari 
B iiMYjr v . Ryjybhai Hussain Sahib. 

43 Mad 138 : 39 M L J 239 s 
12 L. W- 114: 28 M. Xi. T- 295 

O- 32, E 4 (3) — Guardian- ad- 

li tem — Appoi ntment o f — Co risen t — P re sum p - 
lion — Silence — • No prejudice to minor — 
decree binding on minor. 

The consent required by O. 32, R 4 (3) of the 
C. P. Code need not be express, but may be. 
implied from conduct and other circumstances 

The presumption or implication of consent 
may, under sir table circumstances, arise even 
where the proposed guard’an ad litem rema-ns 
sdent and absent. For example, where in a 
suh on bond aga'nst the manager and the 
other members ot a joint Hmdu famdy some 
of them were m : nors, and their brothers were 
proposed as their guardians ad litem but, 
remained s lent and absent, and it was not 
shown that they had any deience to the suit, it 
was held that the brother’s consent to the pro- 
posed guardianship could be rightly implied, 
and so there was no irregularity in their 
appointment as guardians ad litem of the 
minors. 

Held, further, that even if there were an irre- 
gularity the minors could not get the decree 
passed in that suit set aside, as they had not 
established that their interests had been 
prejudiced by such irregularity. 30 Cal 1021 
and 14 A L. J. 589 foil (Walsh and Gokul 
Prasad, JJ.) Chhatter Singh z\ Tej Singh. 

18 A. L J. 956. 

O 32, E 7 —Com promise -Sanction 

of court based on mistake. 

Where the sanction of the Court is obtained 
to a compromise on behalf of a mmor under a 
misapprehension of a material fact as to the 
true position of the minor, a decree passed on 
such compromise is not binding on the minor. 
(Shadi Lai and W ilberforce , JJ.) JhaNda, 
Singh v. Bachhmi. 1 Lai. 344 : 

2 Dali- I*. J 623 : 56 I. C. 878. 

* -O 32, E 7 —Decree Adjustment of 

. —AT mar Judgment debtors — Express sane - 


C- P. CODE (1908), O 32, E- 7- 

tion of Court if necessary — Remedy open to 
minor— Review — Appeal. 

On the 12th April, 1219, the judgment debt- 
ors some of wuom were , inors represented 
by their guardian ad litem miorraed tae court 
by petition that the decree-holder had agreed 
that the sale which had been held m execution 
oi the decree m’ght be set as’de upon payment 
of Rs 37,283 by the 27th May The court 
adjourned the case “ to the 27ch May as agreed 
to by the parties ” On the 27th the judgment, 
debtors as'red for perm ’ss 1 on to deposit Rs. 
15,000 and stated that the decree-holder had 
agreed to grant two months further time. On 
the 30 May the judgment-debtor filed a per- 
son statmg that the decree-holder had agreed to 
take Rs 15,000 by the 27tli May and Rs 15,400 
with'n two months thereafter. The hearing of 
this petition was also fixed for June 7th On 
, that date the adult judgment-debtors objected 
j that the compromise of the 12th April was not 
binding on the minors as express sanction of 
the court under O. 32, R. 7, C. P. C. had not 
been given. 

Held, that the order of the 12th April was an ' 
order certifying an adjustment which the court 
had jurisd’ction to make 

Assuming that O. 32 apples to execution 
proceedings the omission of the court’s express 
sanction was an error of law which d ? d not 
atlect its jurisdiction, 26 B. 109; 29 M. 309, 4 
P, L. J. 135 Ref 

Whether O. 32, R 7, appl es to execution 
proceedings or not its principle apples, and 
h the minors had really been prejudiced the 
H'gh Court would have held that the lower 
court was right in declnmg to confirm the 
sale. 2 M. 264 referred to The only remedy 
open to the m : nors was to apply for rev : ew. S. 
47. C P. C. barred a fresh suit and. as the 
order sought to be set as : de was an interlocu- 
tory order they had no right to apply by motion; 
31 C. L. J. 150 ref. 

There be'ng no application for review the 
lower court had no jurisdiction to make the 
order of the 12th April unless the court was 
justified in doing so under its inherent powers. 
(Mnllick and Sultan Ahmed, JJ ) Rym GULUt 
SAiU v. Sham Sahaidys. 5 P. L J 379: 

1 Pat- L. T 663 : (1920) Pat 358* 

— O 32- E, 7 — Execution proceedings 

— Omission to give sanction — -ultra vires 
order— Cancellation of. , 

Where in a case under O. 21, R 90 of the C. 

P. Code for setting as : de an execution sale 
both the paries effected a compromise, but on 
f he snbsequew dates fixed for payment of the 
dec-ej.l vn-'n - .:' , the objeeffon was raised as 
to the invaldity of the compromise for want of 
court’s sanction under O. 32, R. 7 in respsect 
of the nr nor judgment-debtors, and the Court 
vacated its pervious order, and the decree 
holder moved the High Court in revision. 

Held, (1) that the principle of O, 32, JR, 7 
applies to execution proceedings. 26 Bom. 109, 29 
Mad. 309, and 4 Pat L J 135 ref. and (2) that 
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orirssion to record sanction, in the absence of 
proof of any prejudice totne mmors, did not 
make the comprom se ultra vires and there 
be'ng at best only an error of law the Court 
was not justified m vacating it 2 Mad 264 re:. 

Held also, that the only remedy ot the nrnors 
was to apply for review ; they could not bring 
a suit, w.vco was barred under S. 47, nor could 
they apply by motion, the order be ng not an 
interlocutory order 31 CL] 120 ret (Mul- 
lick and Sultan Ahmed, JJ J Ramgulam S\hc 
x*. Sham Das. 5 Pat- L T 379 : 

1P-LT. 663 : (1920) Pat. 358 

O. 32, R 7 — if f i nor — Crmprom isc 

of suit by natural guardian not guardian ad- 
btem — Sanction of Court— Absence of 

In execution ot a decree obtamed aga ; nst 
the minor plaintiffs' father, an application ot 
compromise signed not by the minor's guardian 
ad-litcm but by their natural mother was pre- 
sented to the Court which recorded it, without 
granting or rejecting it. Whilst the execution 
proceedings were pending the minor's mother 
sold the minor's property to the decree -holders 
on terms and conditions set out m the decree 
Tne\saie-deed was not sanctioned by the Court 
as provided by O. 32, R. 7 C P. C. Subsequen- 
tly, the minorshaving sued to have the sale-deed 
set aside : — • 

Held by M ad cod, C J , that the sale- deed was 
null and void, since as the minor's mother had 
applied to the Court to sanction the compro- 
mise she had thereby put it out of her power to 
settle the cred tors claim as the minors natural 
guardian w’thout the Court's consent. 

Heaton, J , that the sale deed was contrary to 
law because in effect it defeated the purpose of 
S. 462 winch necessarily implied that during 
the contmuance of procedmgs in Court the 1 
dispute between the minors and another party 
which the court had to decide could not be 
compromised except by the guardian ad-litem 
of the minor and by h:m only with leave of the 
Court. 

{. PcrMaclcod , C J) Though O. 32, R. 7 C P. 
Code applies to execution proceedings, there 
seems to me 1 1 be a distinction between a case 
where a mmor's liability has already been 
determined by a decree in his father's life- 
time and a case where the minor's liability in 
the first instance is in dispute. For in the 
former case there is a debt winch the guardian 
'is clearly entitled to pay off in full, and the fact 
that the judgment- creditor has issued execution 
against the minor making an outs : der his 
guardian ad litem does not in my opinion alter 
the situation. ( Macleod , C. J and Heaton, J.) 
GURUMYLLAPPA V, M ALLA P PA. 

44 Bom 574 : 22 Bom. I». R. 725 : 

57 I. C- 417. 

>0. 32- R* 7 — Minor — Guardian 

adlitem — Minor’s mother consenting to arbt~ 
tration— Decree upon award, by consent — 
Minor entitled to set .aside . decree after 
attaining majority. 


G P C0D3 (1908), O. 32, R. 7. 

In 1896 the pla ntiff's father mortgaged h's 
house to defendant No. 1 for Rs. 1000 After 
his death but during the plamtiifs minority 
the mortgage cla’m was referred to arbitration 
and. on an award so obtained a decree was 
passed w th the consent of the plamLff s mother 
m 1901 In execution of the decree the house 
was put up to sale and purchased by deiendant 
No. 1 at an under value viz for Rs 170,7. The 
plaintiff having" attained majority m 1911, sued 
:n 1912 to have the decree set aside. — 

Held, that having regard to the terms of the 
award and the subsequent result of the decree, 
namely a sale at an undervalue in favour of 
the defendants it was clear that the minor was 
not enectively represented m the proceedings 
initiated by the defendants m 1901; and that 
the decree was, therefore null and void under 
S 443 ot the Civd Procedure Code of 1882 
(Shah and Hayward JJ) Sadashiv Ram 
Chandra Datar v. Trimbak Keshav. 

44 Bom- 202 : 22 Bom L R- 266 : 

56 I C. 399- 

O- 32, R. 7 — Mi -nor — Mortgage suit 

— Decree on admission — - Second mortgage 
without sanction of court in lieu of prior 
one . 

In a mortgage suit some defts were minors 
and their claim was admitted on their behalf by 
their guardians. A preliminary decree for 
foreclosure was passed. The decree was not 
made absolute . The guard’an of the minor 
then executed another mortgage of the same 
property in favour' of the decree-holder in 
part payment of his decree and for the remain- 
der executed a money bond. Tins arrange- 
ment was not sanctioned by the Court. Upon 
a suit on th's mortgagee, Held, that the mort- 
gagee was not vo’d but merely voidable as 
against the person who contested it. (. Macnair 
A. J. C. ) Bhagirath v. Narayan 

58 I 0 178. 

— O- 32, R 7 — ■ Reference to arbitra- 

tion — 'Compromise by guardian ad litem — 
Subsequent to reference — Benefit of minor — 
Duty of court — Arbitrators embodying com- 
promise in their report . 

After referring a pending suit to arbitration 
the parties entered into compromise amicably 
settling their dispute and the arbitrators 
reported to the court to that effect requesting 
. it to pass a decree in accordance with the 
. compromise, which was done Plffi a minor 
| was represented by a guardian adlitem in the 
previous proceedings then sued' for a declara- 
tion _ that the decree thus obtained was 
ineffectual against him, and for possession of 
properties on the ground of his guardian's 
negbgence. 

Held , that the report of the arbitrators em- 
bodying the compromise entered into between 
the parties was not an award. 

It was the duty of the Court to have 
examined the compromise and to have decided 
whether it was for'the benefit of the minor and 
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whether leave should or should not be given to 
plfPs guardian to enter into the proposed 
compromise : 

The decree passed in accordance with the 
compromise was not binding on plff. inasmuch 
as the compromise was not sanctioned by the 
Court. O. 3d, R. 7 C P C (Abdul Raoof, J ) 
Ghulam Rasul v. Beg am. 55 I O 218. 

t ' O 32, B 7 and Sch II Para 1 

— 'Scope oi — Reference to arbitration by next 
frend of nvnor pltt — Leave of Court h essen- 
tial — Ratification— Plff. if can challenge re- 
ference. See (1919) Dig. Col 273 Mahomed 
Ibrahim v Allah Baksh. 1 Lab. L J 138 

0 32, Br 8 and 4— nor —Appli- 
cation for appointment of guardian— Ab- 
sence of affidavit — Effect of 

The absence o: an affidavit such as ; s requir- 
ed by S 456 C P. C of 1832 is not sufficient 
to render the proceed’ ngs illegal and vo*d as 
agamsl the minor on the ground that he was 
not properly represented. (Scott, Smith, J.) 
Imam Din v Pul an C land. 

1 Lab. 27 : 55 I. C. 833- 

O 32- B 11— Applicability— Ex- 

parte proceedings — Power to remove Guar- 
dian. 

The power of the Court under O, 32, R 11 C. 
P. C to remove the guardian for the suit of a 
minor deft, and appoint a, new gor.-d'^r. 
instead may be exercised at any ‘m>; 
the pendency of the suit and the same is not 
taken away by the fact that an order to try the 
suit cx parte has previously been passed 
(Krishnan, J) Avya Nadan v. Thenammal 
27ILT. 171 : (1920 J M W 1ST. 
241 : 11 L W. 289 55 I. C- 945- 

— : O 33, B, 2 — ■ Leave to sue in 

forma pauperis — Presentation of application 
through clerk, of the Crown. 

The presentation of an application for leave 
to sue in forma pauperis to the Judge through 
the Clerk of the Court is a proper presentation 
whh T ‘n O 33 R. 2 C. P. Code. It is not 
necessary for the applicant to place the 
petition in the actual hands of the Judge 
himself. . (Hallifax and Kotwal, A. J. C ) 
Jairam v. Motilal. 

581. C. 961 

O 33, Br 5, 6, 7 and 15— Suit 

for Maintenance— Cause of action — Meaning 

of . 

O 33 R. 16 C P C is to be read along with 
provisions of Rr 5, 6, and 7. R. 5 contem- 
plates a summary rejection by the Court at the 
earliest stage of the proceedings. Rule 7 con- 
hem plates a refusal of the application to sue 
as a pauper on the fourth ground mentioned in 
R. 5 namely that the allegations of the 
petitioner do not show a cause of action. 

O.U3R, 15 contemplates the refusal of a 
second aool Ration when it is in respect of the 
same - right to sue ; that is, the right to sue 
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which formed the basks of the previous applica- 
tion. 

An application tor lea\e to sue in forma 
pauperis by the petitioner, who was the wife of 
the opposite party, tor maintenance from her 
husband was dismissed on the ground that the 
allegations in the plamt did not show a cause 
ot action. More than two years afterwards, she 
made the present application on the 5th of 
August, 1918 for leave to sue in forma 
pauperis to recover maintenance from her 
husband for a period of more than two years 
subsequent to the date when the previous 
application was filed 

Held, that the subsequent application to sue 
in forma pauperis was not barred under O 33 
R l:C P.C 

There is no substantial d'stmction between 
a right to sue in R 15 and a cause of action 
■n R. 5 of O 33. ( Mookerjee and Panton , JJ ,) 
Ratn.uula Da si v Kamaksya Nath Sen 

3l C. L J 351 : 57 1 C 9. 

O. 33, Br. Sand 6— Whether next 

trend of pauper minor plff should prove h’s 
own pauperism. See (1919) Dig Col . 275. 
Mussammat Amir Mai v. Secretary of 
State for India. 58 I C. 445. 

O. 33, B- 5 (d)~ Application for 

leave to sue ; n forma pauperis — Matters to be 
considered — -Investigation of evidence not to be 
made. See (1919) Dig. Col 275. Natesa 
Aiyar v. Manogya Aiyar. 54 I. C. 462. 

O. 33, Br 15 and 5— Pauper 

suit — Leave refused owing to failure to insert 
schedule of property— Second application 
not barred. * 

O. 33, R. 15 C. PC. does not bar a second 
application where the first application was 
rejected under R. 5 (a), as not having been 
accompanied by a schedule of moveable and 
immoveable property. 42 I. C. 803, F. B. ref. 
33 I. C 812 dist. (Abdul Raoof , J.) Mussam- 
mat Bal Kaur Shib Das. l Lab 151: 

56 I. C. 207. 

O. 34, B- 1 — Parties— Joinder of. 

O. 34, R. 1 C P. C. does not prohibit the 
joinder of any person as a party but merely 
lays, down that subject to the provisions of the 
Code all persons having an interest either in 
the mortgage security or in the right of 
redemption shall be joined as parties. 

The transferee of mortgaged property in 
breach of a 1 covenant agamst alienation may be 
made a party to a foreclosure suit. (Drake- 
Brockman, J . C ) Tejsingh v. Patiram. 

65 I C 433. 

O. 34, B- 1 — Parties— J oint Hindu 

family — Manager — Junior members if 
■access ay parties. 

The managers of a joint family effectively 
_ represent the’ interest of the members of the 
family and the Karta of a joint Hindu family 
need not join as party one of the members qf 
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the fam'ly who has a joint interest with him in 
the mor gage in a mortgage suit. 

The dec's'on of the Jud’C'al Committee in 
the case of 36 All 3S3 must be taken to have 
overruled the ruhng in 41 Cal. 727. 

The only result of not bring ng the sons of 
the defendants who have got an interest in the 
rght of redemption on the record as parbes 
defendants in a mortgage suit is to leave them 
interest unaffected by the decree wvch ? s 
passed in the case. The question whether 
the; have been substantially and virtually 
reoresented in the action by the : r father cannot 
arise hi the action in them absence (Coutts 
and Das.JJ) Baij Nath Goenkv v. D\lup 
Narain Sing -i. (1920 1 Pat 261: 

1 Pat L. T- 5S2 . 53 I 0 439 

O 34 5 p 1 —Parties— Omission 

to implead — Sale in execution — Suit for 
redemption — Form of. 

If a person interested in the mortgaged 
property has not been joined as a party to the 
suit on the mortgage and he comes m before 
forecloure or sale he has all the r'ghts of 
redemption that his interest in the property 
gives him. In a suh for sale under a mortgage 
the mortgagee fa led to effectively implead 
certain persons interested in the mortgaged 
property A decree was passed and the 
mortgaged property was sold under it and was 
purchased by the mortgagee. In a suit by the 
persons who should have been impleaded 
for a declaration that them right to redeem 
was not extinguished. 

Held , that after the sale had taken place the 
mortgagee held as purchaser and was entitled 
to ra'se all the defences that belonged to him 
as such, and that unless the claim to set as : de 
the sale were made in a properly constituted 
action and properly raised the Court could not 
interfere with the possession which had been 
given him by the purchase. (Lord Moiilton) 
Gan pvt Lal v. Bindbasini Prasad Narayan 
SINGH. 89 M. I|, J 108 : 

- % 24 C W. N. 954 *: ' 

(1920) M W, N 882 : 28 M L- T 330 • 
18 A- Ii J 555 : 12 L W 59 ; 
56 I C. 274 : 47 I, A 91 (P. C.) 

O, 34, R. 1 — Parties— Redemption 

suit — Persons claiming independently of 
mortgage. 

Under O. 34, R. 1 C. P. C. in a suit for 
redemption of a mortgage only those parties 
should be joined who claim an interest in the 
mortgage security or in the right to redeem 
outs'ders who claim a title to the property 
independently of the rights of the mortgagor 
and the mortgagee need not be made parties 
(Macleod, C J.) SATAGAUDA Appanna v. 
Satappa Dari gvuda. 44 Bom- 698: 
22 Bom. L R 815 : 57 I- C. 577. 

O. 34, R- 1 — Prior and puisne mort- 
gagees— Suit on puisne mortgage impleading 
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prior mortgagee — -Priority not attacked — Subse- 
quent suit on prior mortgage not barred. See 
Res Judicata, Mortgage Suit. 

47 I. A. 11. 

O- 34, R 1 — Prior and Subsequent 

mortgage— Suit by first mortgagee for sale im- 
pleading third mortgagee but not second— Sale 
— D'stribution of proceeds — Right of second 
mortgagee. See T P Act, Ss 58 and 100 

12 L W- 674- 

— — 0 . 34, R- 1 — Prior and subsequent 

— -Suit by firs' mortgagee without impleading 
second mortgagee — Subsequent suit by second 
mortgagee — Redempt’on on payment of first 
mortgagee's decree amount. See C. P. Code, 
O. 34, Rr. 3 (3) AND S (3). 47 I. A- 71. 

O 34. R 1 Explanation— Prior 

and subsequent mortgages — Mortgage suit— 
Parties — ■Decision in suit by subsequent mort- 
gagee if binding 

Under O, 34, R 1 of the C.’P. Code a prior 
mortgagee is not at all a necessary party. A 
paramount title cannot be drawn into controver- 
sy in act ; on tor toreclosure or sale, the ch : e£ 
object of wh : ch is only to cut off rights 
subsequent to the mortgage and not prior to it. 

If the prior mortgagee is, however, made a 
party the purpose ot making him a party should 
be clearly stated, but if no purpose is given m 
the plaint or provided for in the decree, the 
pr : or mortgagee w 11 not be affected by the 
judgment m the suit brought by the pu ; sne 
mortgagee, as no investigation as to the validity 
of the prior mortgage can be made. 

Unless rehef is claimed agamst the prior 
mortgagee, the latter does not set up his prior 
mortgage, and his subsequent suit on the prior 
mortgage, will not be barred under S. 11 
of the C. P. Code particularly when no issue is 
raised and the question as to the prior mortgage 
; s expressly left undecided. 31 Cal. 428; 15 
C L. J. 411, 9 C. L. J. 78 d : scussed 1 C. L. 

J 337, 4 C. W. N. 297 and 9 C. L. J. 78 rel. 
(Coutts and Sultan Ahmad, JJ.) Lachmi 
N A RAIN MaRWARI V. CHAUDHURI B HAG WAT 

Singh. l p. 33. T. 629 s 58 I. C. 33- 

I O 34, Rr 2 and 3 —Foreclosure—* 

Preliminary decree— Extension of time — 
Application for — Sufficient cause . 

An application to extend the time fixed by a 
preliminary decree for forclosure made after 
the expiry of that time is entertamable. The 
question of the sufficiency of cause for grant- 
ing an execution is a question of fact to be 
deeded according to the circumstances of 
each particular case. (Kotwal, A . C.) Kan- 
hai Singh v. Karu. t 54 I. C 860. 

O 34, Rr. 2, 3, 4 and 5— Lease 

to mortgagee — Equity of redemption — Trans* 
fer of -Preliminary decree on mortgagee— Suit 
by transferee for rent due. 

In a suit on a mortgage the amount claimed 
is calculated only up to the due date fixed in 
the preliminary decree, and a suit to recover 
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the amount which becomes due after the due 
date is not barred 30 All. 36 d ; ss. 26 Bom. 661 
dist. 

Where the mortgagee took a lease of the 
mortgaged property from the mortgagor and 
subsequently obtained a preliminary decree on 
the mortgage, held , that a suit by the transferee 
of the equity of redemption for rent accruing 
due subsequently to the due date fixed m the 
preliminary decree was maintainable 12 C, L 
J. 620 appr. ( Coutts and Sultan Ahmad , JJ J 
Tara Chand Marwari v Brojo Gopal 
Mukherji, 5 P L. J 595 s 5S I C 180 

* a 34, B 3 (3) and 8 (3)— 

Transfer of Property Act , S. 89 — Mortgage — 
Decree for sale — Extinguishment — Mortgage 
— Mortgagee purchaser. 

A decree made under S. 89 of the Transfer of 
Property Act 1882 for the sale of mortgaged 
property substitutes the rights under the decree 
of those under the mortgage. 

A first mortgagee of property subject to a 
second mortgage obtained a decree for sale 
the second mortgagee not being made a defen- 
dant and bought the property at the auction 
sale. The second mortgagee afterwards sued 
for a decree for sale under his mortgage. 

Held, that the condition upon which the 
second mortgagee was entitled to a sale decree 
was the payment to the decree-holder of the 
amount due under the decree not the amount 
which would have been due under his mortgage 
17 I. A. 201 dist ( Sir John Edge) Matru 
Mad v. DURGA Kunwar. 42 All 364: 

38 M L J. 419- 
11 L W 529 : 22 Bom L B 553 : 

32 C L J 121 s 
55 I. C. 969:47 I- A- 71 (P. C.) 

— O 34, Br. 4 and*5 Mortgage suit 
— Compromise decree — -final decree unneces- 
sary before execution — Q. 34, 'Rr. 4 and 5 
subject to O. 23, R. 3 C. P. Code. See C. P. 
Code O. 23 R. 3 and O. 34 Rr, 4 and 5 . 

58 I C 299 

O. 34, Br. 4 and 5*— Mortgage 

suit— Preliminary decree-incapable of exe- 
cution without a final decree under O. 34, R. 
5 C. P. C. See C. P. Cods O. 23, R 3 and O. 
34 Rr. 4 and 5. 58 I C. 299- 

O, 34 Br 4 and. 5 — Preliminary 

and final decree — Interest — Calculation of. 

Where a preliminary mortgage decree 
awarded the plff. interest at the bond rate up 
to the date of realisation and the final decree 
merely made the preliminary decree absolute 
without mentioning the interest, held, that the 
Court- mu v. be presumed to have refused 
interest and the decree holder therefore was 
not entitled to any interest after the expiry of 
the days of grace. 34 Cal, 150 unproved. 26 Cal. 
39 dist. 27 C. L. J. 576 and 35 Cal. 221 ref ' 
(Coutts and Sultan Ahmad , JJ) Tekait 
Krishna Prasad v. Suren dra Mohan 
Kundv. 5P.L J. £598 i 58 I» C ; 223 
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O. 34, B 5 — Mortgage suit — 

Application for final decree — Appeal — Court 
fee. 

The Court-fee payable on an appeal agamst 
an order rejecting an application for a final 
decree under O 34, R 5 C, P. Code is an ad- 
valorem fee calculated on the amount clai rued. 
{Tudball and Sulaimaa JJ.) Mussammat 
Mathura Kuar v. Lad Sing. 57 I. C. 67. 

O 34, B 5 — Mortgage suit — Final 

decree — Sale not held — 'Right of mortgagor to 
redeem. 

The mere passing of a final decree in a 
mortgage suit does not extinguish the mort- 
gagor's right to redeem, until a sale has actu- 
ally taken place in pursuance of the decree. 
(. Mears t CJ.and Bancrji, J). Syed Shah 
Mahdi Hasan v. Ismail Hasan. 

42 All 517: 
18 A. L J 622 s 56 I C 172 

O- 34, B 6 — Decree on mortgage — 

Instalment — Whole amount becoming dtte on 
failure } to pay two instalments — No personal 
liability. 

A decree passed in a mortgage suit directed 
that the defts, should pay a certain amount to 
the plff. in fixed annual instalments ; in default 
of the payment of any two instalments, the 
plff. was at bberty to recover the whole amount 
then due by the sale of the mortgaged property. 
The defts fell into arrears; and the plff. 
applied to execute the decree not only of the 
sale of the mortgaged property, but also by 
attaching other property belonging to the 
defts: 

Held , that the plff. was not entitled to pro- 
ceed simultaneously against the other property 
of the defts. since there must be a decree 
made personally agamst the defts. before it 
could be executed agamst property other than 
the mortgaged property. 

Per Macleod, C J.—O. 34, R. 6 of the C. P. 
Code, contemplates that if the mortgaged pro- 
perty has been sold, and there is a deficiency, 
then the Court will proceed to consider whe- 
ther the balance can be recovered personally 
from the mortgagor, and if it thinks it can, 
then it passes a final decree personally against 
the mortgagor for the amount of the defici- 
ency. Such a decree will be passed in the 
original suit, so that a fresh suit need not be 
filed. (Macleod, C . J. and Heaton, J.) Janahdan 
v. Krishna jr. 22 Bora. L B. 953 s 

Shankar. 58 I. C. 377. 

0.34, B- 6 — Decree for sale not 

executed— Per sonl decree — Right to. 

A mortgagee who obtains a decree for sale, 
but fails to execute , it is not entitled to apply 
under O. 34, R, 6 C. P, C, to obtain a decree 
over, as that rule contemplates that the 
property should be put to sale in execution of 
the decree before an application, under its 
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provisions can be made (Tudball and Sulai- 
man,JJ.) Darbari Lal v Moot. a Singh 

42 All 519: 
18 A. Xj. J. 628 : 56 I C 139 

O 34, It- 6 — Mortgage decree — 

Assignment of original decree if includes 
supplemental decree under O 34, R 6 

An assignment of the original mortgage decree 
includes an ass : gnment of the decree passed 
under O. 34, R 6, even though the latter be not 
expressly mentioned in the deed of assignment 

Where the ass : gnee of a mortgage decree 
executed the decree on 21 — 6 — 1917 against non- 
mortgaged proper res and on the judgment 
debtor’s object’ on, the H ; gh Court ultimately 
held that a decree under O, 34, R. 6 was 
necessary and it subsequently apoeared that a 
decree under O 34, R 6 was on the record 
having been passed on 9 — 7 — 1915 and the 
assignee executed tin's decree on 20 — 5 — 1919, 
and the judgment debtor pleaded limitation : 

Held, that the decree holder assignees were 
entitled to the benefit of S 14 of the Limitation 
Act as they prosecuted the'r first application 
for execution in good faith and in a Court 
which was held by the High Court to have no 
jurisd’cbon to execute the decree without a 
decree under O. 34, R. 6. (Coutts and Sultan 
Ahmad, JJ) karimullah Sah v Mirza 
Mahomed Reza. 1 P L T- 612: 

58 I. C 40 

— - O 34, R .6 — Mortgage by father — 

Personal debt — ‘Suit on— -Conditional decree 
against whole ancestral property including son’s 
share. See Hindu Law, Debt. 

38 M L J. 203 

O- 34, R. 6 '—Mortgage— Personal 

decree — -Application for, maintainability — Con- 
dition — Omiss’on to proceed against portion of 
mortgaged property— Effect. See (1919) Dig 
Col 282 Arum ac hal a Velan v Ven kata- 
ram a Aiyar. 38 M L . J 93- 

— O 34, R 8 — 1 Applicability of —suit 

for sale on puisne mortgage — Decree condi- 
tional on payment within certain time to 
purchaser at prior sale — Extension of time — 
jurisdiction , 

O. 34, R 8 C. P. C apples to redemption 
suits only and time for payment fixed by 
decree cannot be extended under that Rule 
where the decree is not one for redemption 

Two. mortgages were created on the same 
property one in 1871 and the other in 1876 
The prior mortgagee sued for sale on his mort- 
gage without impleading the puisne mortgagee, 
obtained a decree and sold the property which 
was purchased by .the appellant. The pu ; sne 
mortgagee then brought a suit upon his mo-'- 
gage imolendmg the prior mortgagee purchaser 
Tbe Court decreed d:e suit conditionally upon 
the plamtifPs paying w'th'n a cerlam time a 
certam some of money to the prior mortgagee 
and a certain sum to the purchaser. The pur- 
chaser appealed claiming the whole amount 
and the appeals were decreed, The payment 
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were not made within the time fixed and there 
was no extension of time by the Appellate 
Court The decree-holder subsequently trans- 
ferred the decree to the respondent who 
apobed out of time for a final decree for 
sale and offered to pay the amount decreed 
for the purchaser The Court gave him 
a forth’ght to pav Held, that as tbe decree 
was not one for redemption (the prior mort- 
gage ‘laving merged in decree wlvch had 
been executed and satisfied) the Court was 
not competent to extend the time for payment 
under, O 34, R 8. ( Tudball and Stdaiman, 

JJ) Nandkunwar v . Sutan Singh 

18 A L J 771 57 I C. 1006- 

O 34, R. 8— Conditional decree for 

possession on payment within a fixed period 
— No power to extend time See C. P Code 
S s 14S AND 151. 18 A. L- J- 826. 

O, 34, R. 8 — Mortgage — Redemp- 
tion — ■ Preliminary decree — Execution of not 
pc rm issible — Pay men t after exp i ry of peri od 
fixed but before final decree — Effect of. 

O 34, R. 8 C P. Code provides for an 
extension of time for good cause shown. 
Ordinar'ly where a mortgagor decree-holder 
w'shes to pav in the redemption money after 
the time specified but before the final decree 
the correct course for him is to apply for an 
extension of time. The Court may however 
treat the application to pay in the money as 
tantamount to an application for extension of 
time. But the Court is not absolved from the 
necessity for passing a final -decree and there 
is no provision for the execution of the preli- 
rrr nary decree before it has been made final. 
(Pratt, J. CJ Mating Tun Maung Ma 
Ywe. 54 I. C- 507. 

O. 34, R 14 — * Applicability of — ■ 

Suit for sale on mortgage — Simple money 
decree. 

In a suit for sale on a mortgage the Court 
held the mortgage enforceable as such and 
passed only a simple money decree. The 
decree holder attached and sought to sell the 
property which had been the subject of the 
mortgage in execution 

Held, that O. 34, R. 14 of the C P. C. did 
not apply to the facts of the case, as the mort- 
gage having been held to be unenforceable 
there was no longer any subsisting and effective 
mortgage 'for the enforcement of which a 
separate suit could be brought. (14 A. L J. 
902,) aopr, (Tudball and Sulaiman , JJ ) 
Suraj Narain Singh v. Jagbali Shukul. 

42 All- 566 : 18. All I.- J- 677 : 

571. C. 14. 

O- 34, R 14 — Claim arising under 

the mortgage — T.P Act, S 99— Sale in con- 
travention of— Purchase by mortgagee— Leave 
to bid — Presumption • — Evidence Act S. 144 — 
Mortgagee purchaser if trustee for mortgager 
— Mortgagor if may sue to recover — Limita- 
tion' Act, S. 10 and arts 120 and 148, 
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Held by the Full Bench . — -Where a mort- 
gagee in contravention oi S 9b ot the Transfer 
of property Act has attacoed the mortgaged 
property and brought it up to sale and 
purchased it irmselr the mortgagor or die 
transferee cannot successfully mamba* n a suit 
for redemption of the property w.thout first 
getting the sale set aside. 

Per Mookerjee, J — The rght to redeem is 
not a personal right; it is an interest m the 
property mortgaged, so that when the equity 
of redemption was sold away in contravention 
of S 99 oi the T. P. Act and no application 
was made under S 244 C P. Code (Act XXV 
of 1832, the mortgagor could no longer 
exercise his right of redemption. 

Assuming that upon purchase by the 
mortgagee himself ot the equity redemption m 
contravention of S. 99 Transfer of Property 
Act, the mortgagee merely became a trustee 
tor the mortgagor in respect of it. 

Held , by the majority, that the mortgagor’s 
r : ght to recover the property cannot be entorced 
by a su't for redemption within Art. 148 of 
the Lim Act, 

Per Sanderson, C J . — -A suit aooroormtelv 
framed for that purpose would bug*) •err.ul 
Art, 120 of the Lim Act. 

Per Woodroffe and N. R. Chatter jee, JJ. 
-r-S. 10 of the L : mitation -Act would not apply 
to such a case. 

Per Mookerjee, J . — The rule that a mortgagee 
purchasing the equity of redemption in con- 
travention of S. 99 oi the Transfer of Property 
Act becomes a trustee in respect of it, for the 
mortgagor, was modified by S. 99 of the T, P. 
Act. 

Held , by the majority that when a mortgagee 
has purchased the equity of redemption m 
contravention of the provisions of S. 99 of the 
T. P. Act it should not be presumed under S. 
114, Evidence Act, in the absence of evidence, 
that the court granted leave to bid. 

In this case the mortgagee be : ng m posses- 
sion gave the mortgaged property in lease to 
the mortgagor, it being stipulated that the rent 
payable under the lease would be taken in lieu 
of interest The equity of redemption havmg 
been sold in execution of a decree for arrears 
of rent obtained by the mortgagee on the basis 
of this lease and purchased by the mortgagee ; 

Held , that the sale was not in execution, of a 
decree for the satisfaction of a claim arising 
under the mortgage (Sanderson, C. J. f 
Woodroffe, Mookerjee, Chatterjee and New 
bould, JJJ Uttam Chandra Daw v. Raj 
Krishna Daial 47 Cal 377 : 

24 C. W. 1ST- 229 : 31 C. Xi- J 98 s 
55 I. C 157. (3?- B) 

— — - O 34, R» 14 — Instalment decree — 
Default in payment of instalment — Whole 
amount due on default — Application to sell a 


C P CODS (1908), O 34, R 14- 

part of the mortgaged property to recover un- 
paid instalment. 

A mortgage decree, winch was made payable 
in instalments, provided that if any two 
instalments remamed unpaid up to six months 
from the date of the second of such instalments, 
the whole amount of the decree then, remaining 
due became payable at once. The first instal- 
ment was pa-d m time On the 2nd instalment, 
winch became due under the decree on August 
1917, not having been pa*d. the decree holder 
aopbed m July 1918 to recover the amount of the 
second instalment by sale of a part of the mort- 
gaged property. 

Held , that the application was premature, 
inasmuch as the terms of O. 34, R. 14 showed 
that where a mortgagee had obtained decree tor 
payment of money m satisfaction of a claim 
arising under the mortgage, he would not be 
entitled to bring the mortgaged property to 
sale otherwise than by instituting a suit for 
sale in enforcement of the mortgage. (Shah 
and Hayward, JJ.) Hanmant TimaJI Desai v. 
Raghavendara Guburao Desai. 

22 Bom. D. R. 650: 58 I. C 221. 

O. 34, R. 14 — Usufructuary mort- 
gage — Lease by mortgagee to mortgagor — Sale 
of equity of redemption in execution of decree 
for arrears of rent 

Where a usufructuary mortgagee in posses- 
sion of the mortgaged property granted to the 
mortgagor a lease of the sa 4 d mortgaged proper- 
ty and the mortgagor having faded to pay the 
amounts due under the lease, the mortgagee 
instituted a suit lor their recovery and obtained 
a-decree and in execution of it sought to bring 
to sale the mortgagor’s equity of redemptiou in 
the mortgaged property: 

Held, that the sale was not barred by the 
provisions of O. 34, R, 14 C P. C. The claim 
on the basis of the lease was not a claim 
arising under the mortgage and the suit out of 
which the decree is sought io be executed was 
a suit by a landlord tor rent against his tenant 
and not that of a mortgagee agamst his mortga- 
gor. The suit was brought not for the recovery 
of interest but for rent. The mortgage and 
the lease must be regarded as separate transac- 
tions. 47 Cal. 377; S.C. 24 C. W. N« 229; 31 
C. L.J,93; (F, BJ foil. 23 All. 34; 23 All. 
338; I. L. R. 27 All. 313 ; 50 1. C. 134 diss. 
(Conits and Adami , JJ ) Ramnarayan Singh 
v Biskevnath Missir. (1920) Pat. 250: 

1 Pat. Ii. T- 694 : 57 I- C. 384- 

— O. 34, R. 14 — Usufructuary mort- 

gage — Mortgagor in possession as lessee — 
Decree for rent — Sale of equity of redemption 
— Separate suit if necessary. 

At the time of executing a usufructuary 
mortgage the mortgagor passed a rent note to 
the mortgagee and remained in possession, 
The rent not having been paid the mortgagee 
obtained a decree for rent which was transferred 
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C. P. CODE 11908), O. 34, B 14- 

to a tlnrd party. The assignee having 
applied to execute the decree by sale or the 
mortgagor's equity of redemption in the mort- 
gaged property : — 

Held, that the assignee was not competent to 
have the mortgaged property sold in execution 
of the decree owing to the provis’ons O. 34, R. 
14 C. P. C. in as much as the agreement 
whereby the mortgagor agreed to pay rent was 
passed at the same time as the mortgage and 
was therefore part of the mortgage transaction 
16 A. -415, 19 A. 496 Ret. The assignee was not 
in this respect in a better position than his as- 
signor the mortgagee ( Maclebd , C.J) Ibrahim 
Goolam v. Nihalchand Waghumal. 

44 Bom. 366 : 
22 Bom. L. B 113 : 55 I. C- 536. 

O 34, B 14 — Usufructuary mort- 
gage — Mortgagor in possession under rent ■ — 1 
note — Decree for arrears of rent — < Sale of 
equity of redemption — Auction purchaser — 
Stranger — Sale voidable — Limitation for 
application. 

The plaintiff mortgaged his house with 
possession to defendant No. 1 in 1910 but con- 
tinued in possession under a rent-note passed 
at the same time to defendant No 1. The 
rent having fallen into arrears, defendant No. 
1 obtained a decree against the plaintiff for 
possession of the house and arrears of rent. In 
execution of the decree, the plaintiff's equity of 
redemption was sold at a Court sale to defen- 
dant No 2 in January 1916 : the sale was 
confirmed in March of the same year. The 
plaintiff brought a suit in January 1917 to set 
aside the decree and the sale held in execution 
of it. 

Held, that defendant No. Ps claim for 
possession and rent arose under the mortgage, 
and that the sale of the house was in con- 
travention of O. 34, R. 14, of the C. P. C. 1908. 

(2) that the sale held in contravention of the 
provisions of rule 14 was not void but voidable 
at the instance of the mortgagor (plaintiff). 

(3) that the proper remedy of the plaintiff 
to set aside the sale was an application under 
S. 47 C. P. C, and not a separate suit; and (4) 
that the suit to set aside the sale might be 
treated as an application under S. 47, but that 
it was barred under Art. 166 of the Limitation 
Act, 1908, not having been brought within 
thirty days from the date of the sale. {Shah 
and Hayward , JJ) Bhaichand Kirparam v. 
Ranchhoddas Manchharam, 

22 Bom. It. B. 670:58 X. C. 231. 

— *0- 37 s B- 3 — Negotiable instru- 
ment — Summary suit — Leave to defend — 
Practice . 

Where in a suit on a promissory note filed 
under O. 37, the defendant by 3ns affidavits 
shows that he has a real defence to the suit, 
but the sincerity qf which may be open tq 


C. P. CODE (1908), O. 39, B 1. 

doubt, the proper course is to give the defend- 
ant lea\e to defend on his bringing the suit 
money into Court. 6 Beng. L. R. 64 App. 

L R. 2 Ex. 36 Referred to. {Wallis, C J. 
and Hughes, J J G. ChakrapaNY Chet- 
TIAR v. K.\ MALAYA LL I AMMAL. 

12 L. W. 712. 

O- 38, Rr. 5 and 6 — Attachment 

befor judgment — Order conditional — Notice 
to show cause. 

A conditional order of attachment before 
judgment under O 38, R 6 of the CP Code 
cannot be passed until alter the deft, has 
either failed to show cause why he should not 
furnish security or has tailed to furnish secu- 
rity. A conditional order of attachment 
before judgment under O. 38, R 5 (3), C P. C. 
cannot be made without an accompanying 
order under Cl. (1) directing the dext. to 
furnish security or to show cause ( Newbould 
and Panton , JJ.) Abdul Karim Dhali v. 
j Nur Mahomed. 57 I. C- 907. 

O 38, Br. 5 and 10— Attachment 

before Judgment — Security for raising 
attachment — Liability of the properties given 
as security to satisfy decree. 

Where money is deposited in Court to the 
credit of a suit or security given by which cer- 
tain properties are earmarked for a particular 
suit, the person who gets the security is entitled 
to a preferential right and can levy execution 
against the property so earmarked. (Seshagiri 
Aiyar and Moore, JJ) Janaki Nagaswami 
Aiyar v. Ramaswami Iyengar. 

11 L W. 6: 56 I. C. 267- 

O 38, B- 10 — Attachment betore 

judgment — Rival decree-holder attaching and 
carrying away the money — Right to sue — • 
Laches — Dismissal of suit — Revision — No 
interference. See C. P. Code, S. 115 and 
O. 38, R. 10. 22 Bom* Xj B 1407. 

O. 39, B- 1 — Contract of sale — - 

Specific performance — Temporary injunction 
— Alienation of property — Concealment of 
facts . 

Plff. sued for specific performance of a con- 
tract for sale of a certain property and prayed 
for temporary injunction restraining defts. 
from selling the same property to a third 
person pendente lite. Some of the owners of 
the property were minors and permission to 
.sell their interest at a certain price was 
obtained by their guardian from the District 
Judge.' It appeared, however, that if certain 
facts had been brought to the notice of the 
District Judge, he would not have granted 
permission to sell at that price which was 
inadequate ; Held , that on these facts the plff, 
was not entitled to the temporary injunction 
prayed for m the suit {Teunon and Beachcroft , 
JJ.) Manaranjan Sa DHL khan v. Birendra- 
NATH Dutt. 57I-C. 84.7< 
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; 0.39, R 1 — Injunction to restrain 

marriage of woman already married. See 
(1919) Dig Col, 2S1. Mahomed Yamin 'v. 
Razia Begam. 42 All 134 : 

54 I C. 223 

— 0 . 39, R- 1 — Injunction — Tempo- 
rary — Effect of stay order — Execution sale 
in contravention of injunction — Irregula- 
rity. 

A prohibitory order by way of injunction 
can be issued so long as the property m dis- 
pute is in danger oi being wrongfully sold in 
execution of a decree, but once it is Suld no 
such order can be passed. 

The rule that a stay order issued by an Ap- 
pellate Court suspends the power and jurisd c- 
tion of the executing Court to conduct further 
proceed ngs from the moment the order o, 
the superior Court is passed cannot be extended 
to the case of an injunction passed under O. 39, 
R, 1 C. P. C. 

A sale held in ignorance of an order by way 
of injunction staying the sale is an irregularity 
but the sale will not be set aside unless the 
Judgment-debtor has sus tamed substantial 
injury by reason of such irregularity (Mittra 
and Pridcaux, A. J.C) DharamchaNd v 
Mitsui BussanTCaisha and Co.. 

541 C 928 

* O. 39, R. 1 — Temporary injunction 

— Deft, m possession under claim ot title — 
Claim if must be bona fide — Irreparable in- 
jury — Nature - of — Injunction not to be lightly 
granted— Principle that immoveable property 
must be kept in statu quo — Balance of con- 
venience. See {7919) Dig Col 288 . Mrs. Begg 
Dunlop and Company v. Satis Chandra 
Chatterjee. 54 I. C. 862. 

O. 39, R 2 — Temporary injunction 

■ — Grant of — Principles governing — Arbitra- 
tion — Reference to— Injunction restraining 
arbitration proceeding when given., 

A temporary injunction should not be grant- 
ed unless the applicant satisfies the Court that ; 
its interference is necessary to protect him 
from irreparable or at least serious injury be- 
fore the legal right can be established at the 
trial. If there is any other remedy open to the 
applicant by which he can protect himself from 
the consequences o* the injury apprehended a 
;ru“v uj will not be granted 

Where one party to a contract alleges a 
breach and refers the matter to arbitration and 
the other party brings a suit for a declaration 
that he is not liable upon the contract, then if 1 
the existence of the contract itself is denied, no 
temporary injunction should be granted res- 
training the arbitration proceedings but if the 
contract is impeached on grounds oi equity 
such as fraud or rr> A r eo-esec kit: or. , a tempo- 
rary injunction s :cu'c oid rr be granted. 
[Abdul Raoof, J ) FIRM OF SohanlaL Chiman 
Lal v Jai Nar ain Babu Dal, 


DECISIONS 258 

a. P. CODR (1908), o. 40, R. 1. 

O 39, R, 2 (1) and (3)-— Injunction 

—Disobedience to — Contempt — Order of 
single Judge of the High Court — Order 
delivered in the presence of counsel but not 
served on parties — Effect of. See. (1919) Dig . 
Col. 289 Ram Prasad Sing i v. Benares 
Bank Ltd. 42 All- 98 : 

58 I a 600. 

O * 39, R 2 (1) — Temporary injunc- 
tion — Grant of “ Injury ” meaning of. 

The word ‘ injury* m O 39, R. I (1) C. P. C 
means an act which is contrary to law. 

To justny a temporary injunction plaintiff, 
must show irreparable injury or inconvenience 
bkely to result to him before the disposal of 
the suit, if the opposite party were not res- 
trained by injunction. ( Shadi Lal and 
Martmcau , JJ ) Firm of MaNOHar Lal 
Mahabir Pershad v. Firm of Jai Narain 
Babu Lal. 

2 Lab. Ii. J. 283 : 55 I. C- 403- 

o. 40 , B 1, o. 41, B- 5, (3) (c) 

and o. 43, R. 118—' Receiver— Appoint- 
ment of — Appeal against order — Stay of pro- 
ceedings by appellate court exparte and without 
tak'ng security — Effect of — Receiver — C. P, 
Code S. 135. See (1919) Dig. Col. 290 . MUL 
Chand Singh v. Takini Prasad. 

(1920) Pat. 40 s 54 I. C. 222. 

O. 40, R. 1— Receiver — Appoint - 

itnnt of — Grounds for — Discretion of Court. 

Before appointing a receiver in any parti- 
cular case the Court must take the whole 
circumstances of the case into consideration 


and then decide whether it would be just and 
convenient to apuc'rf a "eseiver. 

Primarily tY s on is to be exercised by 


the court in which the case is pendmg and 
to which the application is made. That Court 
has full discretion to appoint or remove a 
receiver and the Appellate Court will not as a 
rule when the first Court has acted after con- 
sidering all the circumstances interfere with 
the exercise of that discretion. (Raoof, J.) 
Haji Kadir Bakhsh v. Ghulam Mohammed. 

55 I C- 50. 

• O. 40 > R- 1 — Receiver — Appoint * 

ment of — -Joint family property — Practice. 

The Court will not appoint a receiver, in a 
partition suit between members of a joint 
family except by consent and especially where 
the lam by pro'perty consists of land. Thus, in 
order that a receiver should be appointed of 
joint family property in a partition suit 
special circumstances will have to be proved 
before the court will be entitled to appoint a 
receiver. 

When an application is made to the Court 
to take the property into its hands by appoint- 
ing a receiver the plaintiff must prove that 
prima facie he, has a very excellent chance of 
succeeding in establishing the case made out 
n ms pin nt, and in the next ■ place be must 
sn isiy the Court that the property in possession 


541. C 546. 
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of the opposite party is in danger of being wast- 
ed. The mere tact that there is a dispute is 
no reason whatever for appointing a receiver 
(Maoleod, C J and Heaton, J) Govind Narw 

YAN RAO DESAI V. VALLABHRAO N \RAYAN 

Kao Desai. 22 Bom & R. 217 : 

55 I. C S27 

0. 40, Rr. 1 an&4, and O 43, R 

1 (SJ — Receiver —Liability to account— Order 
directing submission of accounts — Appeal — 
Revision — • Interference — -C .P Code S. 7/5. 

On 23 -9 — 1916 a receiver was appointed at 
the instance of the deft, in a title suit and a 
writ was issued by which he was directed to 
take possession of the crops on the lands in 
d'spute On 29-11-1916 the su»t was d s nosed 
of. In 1917 the receiver and the opposite party 
both appl’ed for the discharge of the receiver 
and the former submitted hm account for 1916 
In 1918 the first court held that the receiver 
had to submit accounts for 19; 6 only. 

Held, that no appeal lay from the order and 
that the High Court had power to set as de the 
order of the lower appellate court on the 
ground that it was made without jurisdiction. 

A receiver is not liable to account for any 
period other than that for winch he is appo : nt- 
ed. 4 P. L. J. 636 and 5 C W. N 223 ref. 
(Sultan Ahmed, J ) Samhautta Singh v. 
Bhagwati Singh: 5 P I* J 97 : 

(1920) P- 121 : 55 I C 15, 

O- 40, R- 1 — Receiver — Mortgagee’s 

suit — Right fo profits — First and second 
mortgage — Purchase of equity of redemp- 
tion — Effect of. 

A receiver may be appointed at the suit of a 
first mortgagee when there is reason to appre- 
hend that the property was insufficient to pay 
the incumbrances thereon 3 Ir. Ch. 270 
(274) referred to 

Whether the mortgagee is or is not entitled 
to possession, he may invite the Court to 
appoint a receiver, if the demands of justice 
require that the mortgagor should he deprived 
of possession. 

A receiver can be appointed at the instance 
of a mortgagee who holds a simple mortgage. 

A receiver who was appointed in the presence 
of the mot tgagor and the second mortgagee at 
the instance of the first mortgagee, holds the 
property for his (first mortgagee's) benefit alone 
and is bound to make over to h ; m the entire 
income for the satisfaction of his dues. The 
order for the appointment of the receiver was 
binding upon the mortgagor and the second 
mortgagee The fact of the second - mort- 
gagee's obtaining a decree on his mortgage in 
the absence of the first mortgagee and 
purchasing the equity of redemption in execu- 
tion of that decree, did not alter his position in 
relation to the , receiver at the instance of the 
first mortgagee (Mookerjee and Panton, JJ .) 
Maharaja Sir Rameswar Singh Bahadur v. 
Chuni Lal Shaha- 31 C la J. 385: 

£8 I C: 839, 
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O 40, Rr. 1 and 4 and O, 43, 

R 1 (s) — Receiver — Order declaring receiver 
liable to account, if appealable — -Receiver's 
right to remuneration after giving up posses- 
sion of estate— Remedy by suit — Order of 
H'gh Court continuing receiver appointed 
by lower court — Receiver so appointed 
if subject to control of High Court See (1919) 
Dig. Col. 291. Babu GaNESH Lal v. 
Kumar Satyanarain Singh. 

(1920) Pat. 35 : 54 I C. 207. 

O 40, R. 1 (a) — Reciever —Appoint- 
ment of— Pendente hte— Discretion — Receiver 
after decree. 

Under the old Code of Civil Procedure when 
a suit had been decreed the court had no 
power to appoint a receiver but under the 
present Code the power o t appointment of a 
receiver has been extended and the Court has 
power under O. XL, R. 1 (a) to appoint a 
Receiver of “ any property whether before or 
after the decree ” Tins however refers only to 
the appointment of a Receiver in respect of the 
property in regard to which litigation is pend- 
ing that is to say as long as a suit before the 
Court remains lis pendens the functions of the 
receiver wdl continue until he is discharged 
by the order of the Court. 

Where, a rece'ver had been appointed during 
the pendency of a suit and after the dismissal 
of the suit an order was passed continuing the 
appointment of the Receiver and the order of 
the continuance was passed merely for the 
sake of convenience it was held that the order 
was tantamount to the appointment of a fresh 
receiver. 

The appomtment of a person as a receiver 
of the property in regard to which no litigation 
is pending before the court either in the form 
of a suh or m the form of an execution 
proceedings is entirely without jurisdiction. 

If in th ; s case the receiver had merely been 
continued until his accounts have been examined 
and disposed of, there would have been no 
opjection to the order. (Coutts and Sultan 
Ahmed, JJ.) Chandeshwar Prasad Narain 
Singh v. Bisheswar Pratap Narayan. 

5P. B J. 513: IP- Ii. T. 643: 
(1920) Pat. 231 : 58 I. C. 405. 

— ~0 40, R. 1 (2) — Scope of— Right to 

dispossess stranger — Mere suit for declara- 
tion without possession — Appointment of 
receiver. 

O. 40, R. 1 of the Code prevents the Cour 
from ejecting a person not a party to the sui 
unless one or other of the parties to the suit 
; has such a right. But the Court has always the 
power to appoint a receiver to take possession 
of the properties from the parties to the suit 
itself and this has nothing to do with the fact 
that plff. even if he succeeds can only get 
possession and does not seek to eject the defts. 
Per Spencer, J . The words “ any person ” in 
O. 40, R. I (2) are not confined to persons who 
are not parties to fhe suit, A pjff. who does 
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not sue and is not entiled to eject the deft, 
could not through an interlocutory application 
for appointment of a receiver deprive the 
defendant of his possession of the lands in suit. 
(Sadasiva Aiyar and Spencer, JJ.) Kumara- 

SWAMI PlLLAI V. PaSUFATHIA PlLLAI 

12 If. w. 254 

O 40, R 4 — -Receiver-Liability to I 

account confined to period for which he was 
in office. Sec C. P.-Code, O. 40 } R. 1 etc. 

5 P Ii J. 97 

O. 41, R- 1 — Appeal — Court fee 

Overpaid — Refund — Memorandum' of appeal 
Where in an appeal to the High Court the 
memorandum of appeal is overstamped, that 
Court has no power to direct a refund ot the 
amount paid in excess Such a refund can only 
be granted by the Collector of the district on 
an application to him made in this behalf. 
(Banerji and Tudball , JJ J Iu re Lalta 
Prasad v. Sheoraj Singh. 57 I C 26. 

O. 41, Rr. 1 (2) and 3 — Appeal- 

Memorandum of — partly in English and 
partly in vernacular — Amendment — Porter 
of court to allow. 

An appeal consisted of two documents — one 
in Urdu and the other in English -that in Urdu 
was on a stamp paper with the title of the case 
written thereon and that in English containing 
the grounds ot appeal. The grounds were not 
set out in the vernacular document but it men- 
tioned that they were entered in the English 
“Chitha” The vernacular document was 
signed by the appellant’s pleader, but not the 
English one Held, that the vernacular memo- 
randum and the document attached to it con- 
taining the grounds of appeal in English must 
be taken together as constituting the memo- 
randum of appeal 

Even, if the vernacular memorandum alone 
could be regarded as the appeal the omission in 
it could be supplied under O. 41, R. 3 by 
amendment (. Martineau,] ) Harman v. Bishna. 

2 Lah. L J. 507 .55 I. C. 24 

q 41 , R 1.- — Appeal —Presentation 

of, without copy of decree appealed against — 
See (1919) Dig. Col 292. Bhan Singh v 
Gokal Chand. 1 Lali 83 

■ O- 41, R 1* — Appeal — Presentation 

of without copy of decree, invalid. 

A petition ot appeal filed without a copy of 
the decree appealed against is not valid as an 
appeal (Adami,J) Chaturbhuj Sahay v. 
Muhammad Habib. 54 I. C 36 

• 0.41, R . 1 *■ — Appeal — Two cases 

decided by one judgment —Separate appeal. 

Where two separate cases are finally decided 
and’ disposed pf in one judgment two separate 
appeals should be filed. ( Scott Smith and 
Wilber force, JJ.) Devi Ditta Mal v. Offi- 
quu Liquidator, Amritsar Bank. 

I hob 368:561- 0 69- 
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O 41, R 1 (J)— Execution sale— 

Setting aside for failure to depos't under O. 21 , 
R. 84 C. P. Code — No appeal See C P. Code 
O. 21 , Rr 81 and 92. 58 I. C. 597- 

O 41, R 2 — Appellate Court — New 

ground not raised in memorandum of appeal 
when entertained. 

An appellate court is not bound to consider 
a contention not put forward in the memoran- 
dum ot appeal unless (1) there can be no 
reasonable doubt on the record that the evi- 
dence on the new pomt ra’sed had been 
completely given on both s des (2) the decision 
on the new point is a pure question of law and 
(3) it is expedient in the interests of justice to 
consMer and decide it though it was not men- 
tioned in the memorandum of appeal to the 
Lower Appellate Court (Sadasiva Aiyar, J.) 
Vemi Reddi v. Nallappa Reddi. 

11 L. W 611: 57 1 C. 800. 

0.41,Rr 4 , 22 and 33— Scope 

of — Appeal by one deft, against plff — Cross — > 
Appeal by deft — Respondent when appeal by 
him barred— Power of court to grant relief. 

Where one of several defts against whom 
a decree is passed has allowed the period for 
appealing to elapse O. 41, R. 22 C. P. C. was 
not intended to revive his right merely because 
a co-defendant has instituted an appeal against 
the plaintiff on entirely different grounds. 

O. 41, R. 22 (1) in so far as it related to a 
cross-objection, was provided to meet the case 
where a respondent, although the decree is 
not entirely in fids favour, is content to let the 
matter rest provided his opponent does not 
appeal, but who may not be w ling to run the 
rsk ot having the findings in his favour varied 
or reversed without an opportunity of appealing 
agamst the find-ngs which are adverse to him. 

The rule should ordinarily be confined to 
cases of cross objections urged against the 
appellant, but O. 41, R. 33 gives the court a 
wide discretion where justice requires it, that 
cross- object ions against a co-respondent should 
be heard. 38 Mad. 705 not followed. 43. Cal. 
790. 28 C.LJ. 123 ; 15 C.L J. 61. referred to. 

The rule should not be invoked to enable a 
litigant to avo ; d the provisions of other statutes 
such as the Limitation Act or the Court-Fees 
Act. (Dawson Miller , C, J. and Coutts, J.) 
The Official Trustee of Bengal v , 
Charles Joseph Smith. 5 3?, L. J- 328 : 
(1920J Pat. 161: 1 Pat. R. 434: 

56 I C. 262- 

Q 41 > Rr. 4 and 33— Scope of— 

Powers of Appellate Court. See (1919 Dig 
Col. 293.) DebeNdra-v. NaRENdra. 

54 I. C. 636. 

O. 41, R 5 — Stay of execution — 

Apeeal not filed — Powers of Appellate Court 
— Vacation preventing filing of appeals 
Powers of single judge. 

Under G, 41, R, 5 of the Civil • Procedure 
Code an Appellate Coupt has no jurisdiction 
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G. P. CODS (1908), O, 41, R 5 

to grant a stay of execution in a matter of 
which it is not already seized in appeal ; during 
the period before an appeal is filed, the court 
which passed the decree alone has jurisd’ction 
to grant such stay 

Where an appeal from a decree is pending 
in the High Court a single vacation Judge has 
jursdiction under chapter 1 R 3 of the High 
Court rules to grant a stay of execution of the 
decree. 

A stay order properly obtamed, and granted 
within jurisdiction, is good as iar as it goes and 
as long as it lasts and cannot, if it is subsequently 
discharged be treated as having been no 
effect. 

The proper way for a judge to cancel an order 
which he has already passed is by writing out 
a fresh order stating that the previous order 
was cancelled. 

The practice of scratching out or attempting 
to obliterate a previous order condemned 
( Walsh and Gokul Prasad, JJ .) Parshottam 
Saran v. Hargu Lal. 18 A. Ii. J. 1121. 

O. 41 5 It- 5 — Stay of execution by 

appellate court on appellant furnishing security 
within time fixed to the satislaction of the 
first court — Security tendered in time but not 
tested and found sufficient — Effect of — Power 
of first court to extend tune. See G. P. Code 
G, 45, R. 13. 24 C. W. 1ST. 265. 

O- 41, Rr. 5 and 6— Stay of 

execution by appellate court — Sale by first 
Court — Mere irregularity. 

An order by an m tenor court to a superior 
court to stay a sale does not take away the 
jurisdiction of the latter Court to sell, espe- 
cially where an appeal lies to the superior Court 
from that order. (Mittra and Pridcaux , A. J. 
C) Dharamchand v. Messrs. Mitsui 
Bussan Kaisha and Co, 

541 C. 928- 

-O. 41, R 5 — Stay of execution — 

Furnishing of security , order for. 

Under O. 41, R, 5 C. P. C..a stay of execution 
cannot be granted unless the Judgment- 
debtor gives security, but if the decree is 
secured on the prooerty it is unnecessary to 
require him to furn sh security for that amftunt 
(Shadi Lal and Martineau , JJ) Sagar Chand 
tt Dewat Ram. 2 Lah. L- J . 330- 

q 4/1^ JJ, 5 — .Stay of execution — - 

Grounds for —Duty to furnish security — 
Execution of decree complete — Effect of. 

A court cannot stay execution of a decree 
upon a mere speculation of a vague character. 
A judgment-debtor is not entitled to have an 
order for stay of execution when the security 
required by law has not been given. It is the 
duty of the judgment-debtor to ask the court 
to fix the amount of security which he has to 
furnish in order to get a stay of execution of 
the decree No order for stay of execution can 

made after the decree has been executed. 


c. P. CODS (1908), O 41, R 10 

(Abdul Raoof, J.) G HU lam Mustafa Khan 
v. Gtiul-am Nabi. 5S I C 442- 

O 41, II 5 — Stay of execution — No 

execution,, application penning 

No order lor stay of execution can be made 
where there is no application for execution of 
the decree under appeal pending before any 
court. 25 B. :8? foil. (Dundas, J ) Narain 
Singh v. An up Singh. 58 I- C 302- 

: O. 41, R. 10 — Demand of security 

— Ground — Mere poverty of appellant not 
sufficient. 

Mere poverty ot the appellant is no ground 
for demanding security; it must be shown that 
he is merely a puppet in the hands of others 
and that he is merely a nominal party on 
behalf of others, who are keepmg themselves 
belvnd the scene (Das and Adami , JJ) 
Mahanth R\ghunath Dass v Sheo 
Kumar Misser. IP L T 114: 

55 I. C 835- 

O 41, R 10 and O- 44, R. 1— 

Pauper appellant — Security. 

Ii is competent for an Appellate Court .to call 
for security from a pauper appellant under O, 
41 R 10 oi the C. P. Code, 3 Mad 66 and 17. 
M, L T 383 foil; 42 Bom 5 not folp (Ayling 
and K ri sh nan, JJ ) Saldanha v. Henry Hart. 

43 Mad 902 12 L W. 333 : 

(1920) M- W. TS. 534 . 58 1. C. 794. 

O 41, R 10 (2) and O 43, R 1 

(w) and O 47, R. 1— Appeal— Security for 
! costs — Failure to furnish — Rejection of 
appeal — ■ Review — • Restoration — - Power of 
Court. 

An appeal pending before a Subordinate 
Judge was rejected under O. 41, R. 10 (2) 
C. P C ior ladureto furmsa security for costs. 
Upon application by the appellants the court 
reviewed Us order of rejection and granted 
further time ior furnislvng the security. The 
security was furnished and thereupon the 
Court passed an order re-admitting the appeal 
on to the pend ng file. Agamst this order an 
appeal (and by way of alternative remedy) a 
revis'on were filed. 

Held , ( Piggott , J) on the appeal, that the 
rght of appeal given by O. 43 (1) (w) was 
subject to the conditions laid down by O. 47, 
R. 7,~and the present appeal d : d not come 
W’th’n the four corners of that rule 

On the revision that the order passed by the 
lower court re-admitting the appeal was not 
wholly without jurisdiction and was otherwise 
just and proper. 

The dec : sion in 8 All. 315 P. C. is authority 
for the proposition that the H T gh Court has 
power to consider upon cause shown an order 
rejecting an appeal under O. 41, R 10 (2) and 
there is no reason for holding that such a 
power is not inherent also in subordinate 
Court of appeal. 

Per Kanhaiya Lal,J. Although there is an 
absence in O. 41 R. 10 of a specific provigiq^ 
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similar to that contained in 0 25 R 2 (2) yet 
a court which has rejected an appeal lor 
default of filing security for costs is competent 
to take action in review of its order of rejec- 
tion, and to discharge that order and grant 
further time for fifing the security. 8 All 315 
(P. C ): 30 All 143; M. L J R. 304 (Piggot 
and Kanhaiya Lai, JJ.) Sundar v. Hibab 
Chick. 42 All- 629 : 18 A. Xi J. 838- 

O- 41 , R 10, (2 ) — Security not 

furnished in time — Dismissal of appeal. 

Where security is not furnished within the 
time fixed by the Court the appeal should be 
rejected 

That the whereabouts of the efi'ent we r e or 
are not known as he is a fakir and is wandering 
about, is not sufficient for not following O. 41, 
R. 10 (2) C. P. C. which is imperative. 

Per Chcvis, A J . C. : — It is the duty of every 
litigant to keep in touch with his case, and not 
to go wandering around the country at large 
without giving any address where a communi- 
cation from the Court or from his counsel can 
readily find him. ( Chcvis , and Martincau , JJ) 
Parma Nand v, Ram Park vsh 

2 Lah- Xj. J 391- 

O- 41, R 17 — Appeal — Non-ap- 
pearance of appellant — Duty of court. 

An Appellate Court has power 5n an 
in winch the appellant has failed to appear, to 
enter into the merits of the case and to decide 
the appeal upon the merits. (Sultan Ahmed, J) 
Daulat Singh v Srinivas Prasad. 

57 I C- 75- 

- - O 41, R 17 — Dismissal for default 

• — Appellant present hut pleader absent ■ — 
Dismissal — Duty of court to accommodate 
litigants to a reasonable extent . 

If an appellant is appearng through a plea- 
der and on the day fixed for hearing the 
pleader is absent but the appellant is present 
in court and states that his pleader is engaged 
elsewhere, the mere presence of the appellant is 
not an appearance within O. 41, R. 17 C P. C. 
3 Pat L. h 355 ; 30 M. 274 ; 45 I. C. 189, 
followed. 

It is desirable, if possible, to accommodate 
litigants to some extent if their pleaders hap- 
pen to be absent in another court and have a 
chance of attending within a short time so as 
not to disturb the business of the court, but the 
court is not bound to wa’t. {Dawson Miller , 
0 J. and Foster, J) Ramdhan Tewari v. 
Bishun Prag\sh Narain Singh 

5 3? Xi J 17 s 1P-L.T 156- 
541. C.715 

C 41 , R 17 (2 )--Non appearance of 

■respondent — Duty of court to record judgment 

. Irregularity — Revision 

The absence of the respondent on the date 
fixed for hearing an appeal is no justification 
by itself for decree'ng the appeal. The court 
has to records judgment, and its failure to do 
so -amount? to a material irregularity within 
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C. P. CODE (1008), O. 41, B. 20- 

the meaning of S. 219 of the U. P. Land 
Revenue Act ( FcvarJ , J. ill ) Mussammat 
Raj Rani v. Ram Kishore. 56 I- C- 388. 

' — O- 41, R. 19 — Appeal — Dismissal for 

default — Dismissal for deficiency in Court fee. 
— No right to apply under O 41, R. 19 — 
Remedy by review. See C.P. Code, 0- 47, R. 1. 

55 X. C. 502. 

0-41, R. 19 —Dismissal for default 

— ■ Restoration — ■ Practice 

An application for restoration of an appeal 
dismissed lor default should not be rejected 
without giving the appficant an opportunity of 
substantiating the facts on which he relies. 
(Teunon and Chaudhuri, JJ .) Hemanta- 
Kumar Bose v. Punch chan Chakra varthi. 

57 I- C- 762. 

O 41, R. 20 — Action under — Dis- 

crctionary — Abatement of appeal — Failure to 
implead respondent’s heirs . 

The power of the Court to take action under 
0 41, R. 20 of the C. P. Code is discretionary 
and should not be exercised in all cases. 

A suit was decreed by the first court but 
dismissed on appeal. The plamtiff filed a 
second appeal to the High Court. During the 
pe^d^cy of the case in' the lower appellate 
C u:-l M. one of the defendants, d*ed and his 
widow S, was brought on the record as legal 
representative But the appeal to the High 
Court showed M as a respondent The mistake 
was not discovered till e j ght months after- 
wards. 

Held, that this w T as not a case in which action 
under G. 41, R 20 of the C. P. Code could 
rightly be taken and S could not be made a 
respondent at this late stage. 

The case ag dnst all the respondents stood 
on a jo-nt footing and the appeal could not 
proceed agamst the respondents leaving out S, 
and, therefore, abated in toto. ( Chevis , J ) 
Ravshan Raisi v. Sheran Khan. 

2 Lah- L. J, 520 : 57 I. C. 259- 

— O- 41, Rr. 20 and 22 — Co-res- 
pondents — Cross- objections — Addition of 
Co-respondent at the instance of sole res- 
pondent for the purpose of preferring cross 
objections' — Procedure if valid . 

Plfts. and defts. 1—4 members of a joint 
Hindu family sued to enforce a mortgage exe- 
cuted by the defendant who was father of 
defts. 3 and 4 and uncle of 2nd deft. The first 
Court gave a decree against the share of defts, 

1 , 3 and 4 only. Deits . 3 and 4 appealed 
making plffi alone party respondent. Plff after- 
wards an plied to add 2nd deft, and preferred a 
memo of cross objections against him asking 
for a decree against his share also. 

Held t that the Appellate Court had jurisdic* 
tion under O. 41, R, 20 to add the 4th 
; defendant as party to the appeal and that the 
procedure adopted was not, irregular^ even 
though the 4th defendant was not interested in ' 
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C. P. CODE (1908), O. 41, B. 22. j C. P. CODE (1908), O. 41, R. 23. 


the original apoeal. 38 Mad. 705 (F B.) 
(Oldfield and Krishnan, JJ J Ponnuswami 
Asari v. Palaniandi Mudali. 

11 L W- 602 : 27 M. L T 206 : 

56 I. C. 612 

O. 41, B 22 — Applicability of — 

Letters patent appeal 

O. 41, R. 22 or the Civil Procedure Code is 
not applicable to an appeal under cl. 15 of the 
Letters Patent and a memorandum of cross- 
objection cannot be enterta ; ned in these appeals 
(■ Mookerjec , C. J. and Fletcher. J.) Reojendra 
Chandra Sarma v. Peosanna Kumar Dhar. 

24 C. W N 1016 : 32 C L J. 48- 

0.41, B 22 — Ci'oss objections — 

Absence of — Findings favourable to appellant 
— Power to disturb 

In the absence of cross-objections an Appel- 
late Court has no power to disturb so much of 
the original decree as is favourable to the 
appellant so as to place the latter in a worse 
position. 11 Atl p. 35 foil. {Lindsay, J ) Ram 
Manohar Prasad v Mohammad Mahmud 
Alam. 23 O. C. 110: 57 1, C, 555- 

O* 41, B 22 — Cross objections — 

Right of one respondent to file against Co- 
respondent 

O 41, R. 22, C P. C. allows one respondent 
in an appeal to claim relief agamst a co-res- 
pondent by way of a memorandum of cross- 
objections, 38 M. 705, followed. (Lyle. A J. C.) 
Jagannath v. Hanuman Singh. 

54 1- C 332- 

— Q. 41, B 22—- Cross-objections — 

Cb-respondent 

As a general rule cross-objections can be 
urged only against the appellant and not 
against a co-respondent. No cross-objections 
can be filed against a defendant who has not 
filed any appeal from the decree passed against 
him. (■ Scott-Smith and Abdul Raoof, JJ .) j 
Santram v. Kidarnath. 

56 I. G. 469 

— - — ; — O 41, Br- 22 and 23 — Cross 
objections — Persons not parties to the appeal 
—Power of Court to give relief. 

Plffs. sued two defts. for recovery of moneys 
alleged to be due on accounts and obtained a 
decree against 2nd deft alone who appealed 
impleading plffs. alone as respondents. The 
plffs. filed cross-objections and in their memo- 
randum of objections impleaded deft. No. 1 
also among the respondents. No notice was, 
however, issued to him. 

Held, tha: as defendant No. 1 was no party 
to the appeal no cross objection under O. 41 
R. 22 C. P, .C. could be entertained against him 
and the lower Appellate Court was not justified 
in passing a decree against him. 39 I. C. 662 
Ref. (Abdul Raoof, J.) Ilahi Bakhsh v t 
JAWIN DKAJkUL. 1 LaR 39 6- : 

54 1- C. 971. 


“O- 41, B 22 — Memorandum of 
objections if can be heard when appeal incom- 
petent and therefore not pressed See (1919) 
Dig ^ol 295. Venkata Perumalla Pillai 
v. Venkataswami Naidu. 54 X. C. 506. 


U . 41, B. 22 — Respondent— Right 
of, to urge objections to decree without filing 
memo of objections— Right to support decree 
on other grounds. 

Though a person who has not appealed from 
a decree cannot question its correctness he can 
support the decree on reasons not given by the 
lower court under O 41, R. 22 (2) CPC 
(Miller, C. J. and Contis, J.) Raj Kumar 
Jagannath Prasad Singh v. Mirza Ekbal 
Bahadur. 5 p. L , j. 239 . 

1 P. Ii T 65 : 55 I C. 214. 


[ O 41, B 23. — Decision not on 

j preliminary point— Further investigation— ■ 
Direction for by appellate court. 

Where the court of first instance after con- 
sidering the evidence adduced by the parties 
decided the suits, the lower Appellate Court 
demanded them to the Court ot the first in- 
stance with directions to re-admit the suits and 
determine them after getting a local investiga- 
tion made according to the directions given in 
his judgment and allowing the parties to 
adduce additional evidence if they wished 
to do so upon a preliminary objection taken in 
second appeal on the ground that as the court 
of first instance did not decide the cases on a 
preliminary point no appeal under O. 41, R 23 
lay against the order of remand 

Held, that the order made fey the Lower 
Appellate Court purported to be and was in- 
form and substance an order under O 41 
R ;. 2 ;.‘, the Court °ught not to have 

.o:«r.u .cll '.bo case under the provisions of 
that rule, and that therefore an appeal lay. 

Held, also that the order remanding the case 
to the trial Court was erroneous. If the lower 
appellate Court thought that the investigation 
was wrong and that there should fee further 

^ r j\ eS ^ a ^ on or ^ was & ec essary to take 
additional evidence in order to enable it to 
pronounce judgment, it might direct such 
investigation or take such additional evidence 
retaming the appeals on its file {Chatter jea 
and Panton, JJ) Prgsanno Ch. Chatto- 
PADHYA V. BAIDYA NaTH MlSTRY. 

24 C w. N. 708 : 31 C. L. J. 360. 

7 — 41 , B. 23 — Disposal on a 

preliminary point — What is. 

The expression ‘disposed of the suit on a 
preliminary point" in O. 41, R. 23 C. P. C. 
means disposed of the whole suit on the ’preli- 
minary point only. (Sadasiva Iyer , J ) VemI 
Reedi v. Naixappa Reedi. 

11 . L. w. 611 : 561. C. 516. 

— -O. 41, Er. 23 and 25~New case 

on appeal— Remand— Omission to ask for-* 
Second appeal. 
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Where in the Court of first appeal a 
plaintiff knows exactly the case lie has to meet, 
and considers that sufficient opportunity has 
not been given to him to meet that case, he 
should in that court apply for a definite issue 
to be framed and for a remand to the trial 
court for the purpose of determing that issue 
and if he'omits to do so he is not entitled in 
the second appeal to have this done. (Ten non 
and Ncwbould, JJ J Banga Chandra Pal v 
Kail ash Chandra Pal. 58 I C. 189 

O. 41, R 23 and O. 43, R. 1 

(a) — Order of remand — Preliminary point , 
what is. 

O. 41, R. 24 C. P. C. Contemplates a case 
where the Court from whose decree the appeal 
is preferred has disposed of the suit upon a 
preliminary point and the decree is reversed 
on, appeal, and not a case decided upon the 
whole evidence and upon all the issues which 
were raised If m the latter case an Appellate 
Court thinks that the burden of proof has been . 
cast on the wrong party and remands the case 
for re-trial m the light oi the evidence already 
taken and authorises the taking of fresh evi- 
dence, the rule has no application and conse- 
quently the order of remand is not appealable. 
(Miller, C. J. and Coutts , J ) Brij Mohan 

PATHAK V . DEOBHAJAN PATHAK. 

1 Pat. Xi T 509 : 65 I. C- 484 

O 41, R 23 —Remand — Findings 

of Appellate Court — Second finding different 
from prior one if justifiable. 

Plff. sought to recover possession of certain 
lands on the strength of a Patni Settlement in 
his favour. His suit was dismissed on the 
ground that the Patni was a benami transac- 
tion The Appellate Court however found that 
the Patni was not a benami transaction. Deit. 
appealed to the High Court wh'ch remanded 
the case for a finding whether the Patni iell 
within the class of tenures described in S. 71 

(b) of the Assam Land and Revenue Regulation. 
The Lower Appellate Court found that the 
Patni was not bona fide and therefore did not 
come under the foregoing section. The plaintiff - 
objected that that Court, having already 
found that the Patni was not benami had no 
power to arrive at a contrary finding. 

Held f that the finding was justified inasmuch 
as m arriving at its previous finding the Court 
apparently had not taken all the facts into 
consideration. ( Chatter jea and Panton , JJ .) 
Jitendra Kumar Pal Chowdhuri v. Muks- 
hoda Chandra Das. 56 I, C 1001, 

O 41, R* 23 — Remand — Inherent 

power — Appeal . 

Where a Subordinate Judge on appeal 
decided the main question in the Suit., viz , 
the right of the plaintiff to collect the water-tax 
frpm the defendants and remanded the suit to 
the District Munsifi for disposal on the 
remaining issues. . . 

Held , . that the order of remand must be 
fretted as one not coming within 0. 4 R R, 23 
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but within S. 151, of the Civil Procedure Code, 
1908 10 L W 359 ; 22 M L J. 409 ; Pat. L. J. 
253’; 44 Cal , 929 Foil. (Sir Abdur Rahim and 
01 field, JJ ) Ponangi Venkata Subbar a vadu 
v. Sree Rajah Lakshmi Venkata Naramma 
Rao, Bahadur. 12 In W. 667. 

O- 41, R- 23 — Remand — Inherent 

power — -Defective trial — Neglect of parties — - 
Not a ground for exercise of inherent power. 

66 I. C. 834, 

O 41, Rr. 23 and 25— Remand- 

Inherent power in cases not coming within. See 
C. P. Code S. 151 and O. 41, Rr 23 and 25. 

5 P. L. J. 146. 

— yO 41, Rr. 23 and 25— Remand—* 

New issues — Inconsistent pleas not per- 

missible on second appeal. 

Plff. claimed a right oi way based on immem- 
morial user and ia led to establish such right. 
He could not m second appeal obtain a remand 
tor a re-trial on issues of an implied grant or 
an easement of necessity especially where these 
issues were not raised ra the Courts below. 
( Ncwbould , J J Noor Bibi v. Ashanulla. 

55 I. C 435. 

O 41, Rr. 23 and 25 — Remand — 

Order in a vlid — Subsequent judgment of trial 
Court. 

Where an order of remand is made by a 
srngle Judge ox 'the High Court under inherent 
power it is not appealable under the Letters 
Patent but can be questioned in the appeal from 
the judgment after remand. If the order of 
remand is held to be invalid the subsequent 
judgment after remand will also be held to be 
invalid (Jwala Prasad, J) Mahanth Ram 
Asis Puri v. Munshi Lal. 

58 I. C- 538. 

O. 41, Rr. 23 and 25— Remand- 

Powers of appellate court. 

The powers of an Appellate Court as regards 
remand are not restricted to the case specified 
in O. 41, Rr. 23 and 25, of the Civil 
Procedure Code ; an Appellate Court may, in 
the exercise of its inherent powers under S. 151 
of the Code, remand a case if it considers it 
necessary for the ends of justice to do so. 
(Sultan Ahmed, J.) Brijmohan PATHAK v. 
Deobhanjan Pathak. 

5 p. Ii. J. 146 : 58 I. C. 664. 

O. 41, BA\ 23 25 and 27— 

Reward — Case not decided on preliminary 
point — Procedure. 

Where a trial Court has decided a case not 
upon a preliminary point, but after taking 
all the evidence and trying all the issues it is 
improper for an Appellate Court to remand 
the case for trial a fresh under O. 41, R. 23 C, 
P. C. In making an order under the rule 
however the Court cannot direct the oimssion 
of one of the essential issues in the case. If the 
Court is of opinion that a fresh local mve$tigz 7 
tiqn should be made or that fresh evidence is 
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C. p. CODE (1908), o. 41, R 25- 

necessary on anv point, its order should be one 
under O. 41, Rr. 25, 27 and 29 C.P C (Teiinon 
and Beachcroft , JJ ) Sadak All v Safar 
Ali Sufani. 56 I O 984* 

O 41, R 25 —Appellate Court — 

Remand tor findings — 'Entire appeal if open 
for consideration at the final hearing See(19]9J 
Dig Col, 29S The Official Assignee of the 
Calcutta High Court v, Bidyasundaiii 
Dasi. 54 1 C 700 

O- 41, B- 25 —High Court — Power 

to remit fresh issues.' 

Where the lower appellate court has omitted 
to determine a question oi fact winch appears 
essential to the right dec 1 s» on ol the suit on 
'the merits the High Court can frame the 
necessary issues and refer them tor trial under 
O. 41, R. 25 C P. C. (Sir Lawrence Jenkins) 
Sethuratnam Iyer v. Venkatchala 
Gouxdan. 43 Mad. 527 

38 M. H J 476 i 
IS A. Xi J 707 :27 ILT. 102 : 

11 L W 399 : 22 Bom. L E 578: 

(1920) M. W. iHf. 61 . 56 I C 117 : 

47 I A- 76. (P. G) 

O 41, B. 25 — Remand — -Dec is ; on 

"of lower appellate court based on irrele- 
vant evidence — Remand — Propriety of. See 
Evidence Act Ss. 5, 32 and 167. 

5PL J. 410 

O 41, B 27 — Additional evidence 

— Admission of , on appeal — Consent , what 
amounts to — Waiver 

An Appellate Court would not be justified 
in allowing plff. an opportunity of adduemg 
evidence which he has tbscovered since the 
institution of the suit in the Court of first 
instance. The proper procedure in such a 
case is for plff. to apply for review of the 
judgment of the first Court. 

The legitimate occasion for the use of the 
provision contained in O. 41, R . 27 C. P. C. 
is when on exam.mng the evidence as it stands 
some inherent lacunas or defect becomes appa- 
rent, and not where a discovery is made out- 
side the % Court of iresh evidence- and the 
-application is made to import it. 

The mere fact that when 'one party applies 
for additional evidence bemg received the 
other side also requests permiss ; on to let in 
•additional evidence does not amount to waiver 
.of his right to object in second appeal to the 
procedure of the Appellate Court. (Das, J ) 
V chant Ahir v. Basawan Ahir. 

57 1. C 226 

• — * 0-41,B 27 — Additional evidence 

— Appellate Court — Power to take. 

, O, 41 R. 27 C. P. Code does not mean that in 
order to enable the Appellate Court to pro- 
■nounce judgment in favour of a particular 
party . additional evidence should be admitted in 
'appeal. It only means fba: where there is a 
lacunae in the evidence when precludes the 
.Appellate Court from pronouncing judgment on 
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the evidence which is already on the record, 
additional evidence should be allowed to be 
adduced, ( Coutts and Sultan Ahmad , JJ.) 
Baijxath Manjhi Dip Dal Mender. 

57 I. C. 843- 

O. 41, B. 27- — 'Additional evidence 

— No power to tase when party could have 
adduced in lower court it he had been deligent. 
See C P. Code S. 115 and O. 41, R 27 

1PL.T. 70L 

O 41, B. 27 — Additional evidence 

— Power of appellate Court to take. 

O. 41, R. 27 (d) C P. C.-does not mean that 
in order to enable an Appellate Court to pro- 
nounce judgment in favour of a particular 
party, additional evidence could be admitted 
in appeal but it means only that where it is 
imposs’ble to pronounce judgment at all on 
the evidence the Court may call tor additional 
e/ dence '(Adami,J ) Jhingur Jha v. Badri 
Sahu. 54 X G. 666- 

O 41, B 27 — Admission made in 

con rt — Apphcab Hi ty\ 

O. 41, R 27 does not apply to an admission 
made in court. (Lord Shaw) Gan pat v. Lala- 
miya. 16H.L B. 59 : 

12 Ii. W. 574 . 5 6. X C 673 (P. C ) 

O. 41, R- 27 — Appellate Court — • 

Additional evidence — • Attestation — Proof of. 

Semble: An Appellate court is not competent 
to examine an attesting witness who by 
inadvertence has not been called m the first 
court. (Mullick and Sultan Ahmad , JJ.) Gaya 
Singh v. Name Singh. 5P L J 263 : 

56 I. C. 983. 

O 41, R. 27 — Appellate court — 

Production oi additional evidence — Examin- 
ation of parties. See (1919) Dig. Col. 301 . Jang 
Bahadur Rai v. Parwati Kunwar. 

42 All. 48. 

O. 41, B- 27 — 'Appellate Court — 

Subsequent events — ■ Evidence of admissible. 

Public documents coming into existence 
subsequent to the filing of second appeals may 
be admitted in evidence m the High Court. 

A Court cannot shut its eyes to the events 
that came into existence during the pendency 
of any suit or proceeding. 20 C. W. N. 109. 
Ret. (Mullick and Jwal a Prasad, JJ ) James 
Henry George Hill v. Satan Singh. 

(1920) Pat. 4. 

0 4 .^ R. SO— Appeal— Death of 

appellant before hearing — Appellate court 
dismissed appeal on merits 

PH :u:i mvmg obtained a decree in the first 
Court the defendant appealed to the District 
judge, and the appeal was heard on the 13th 
December 1915 and dismissed on the 20th of 
that month. The appellant had died on the 
13th December 1915 before the appeal was 
heard by the District Judge and the Ret of the 
appellant’s death was not known at the time/ 
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C P. CODE (1908), O 41, B. 31. 

Held , that the D'stnct Judge was not compe- 
tent to proceed wth the appeal and the order 
dismissing the appeal was without jurisdiction 
[Shadi Lai and Broadway , JJ.) NaRAIN Dvs v. 
Kalu Ram. 2 Lab L J. 144 

*0. 41, R 31 — Appellate Court- 

Judgment of— -Reasons for reversal to be 
stated. 

An Appellate Court in arriving at a conclu- 
sion different irom that of the Court of first 
instance, should state its reasons for the same 
in order to enable a Court of second appeal to 
see whether the conclus : on has been legally 
drawn. (' Woodroffe , and Chatter jea, JJ) R\] 
Mohan DxiUPi v. Ha kendra Chandra 
Mukho Pad 7 a. 56 I C 816 

~0 41, R 31 — ■ Appellate judgment 

— Contents of — Omission to consider — Rely - 
ing on document not admitted in evidence 

Where an Appellate Court tails to consider or 
decide a question wh ch js specifically ra : sed 
and put in issue, its dec s : on is hable to be set 
as de in second appeal Where an Appellate 
Court bases its judgment upon a document 
which is not, andnecer was, on the record at 
the first hearing ot the case and was ne'ther 
mentioned not relied on and which has not 
been proved, or placed on the record, it 
commits an error of law [Patman, J } Johki 
V. Jowhara. 91 P L R 1919 : 

58 1- 0. 67. 

— O 41, R 31 —Judgment — Inconclu- 
sive statemet—Not proper. 

A judgment wlvch is based on an indefinite 
conclusion e. g “there is much force in the 
contention” is not in accordance wth law and 
is liable to be set as : de. (Coutts and Sultan 
Ahmed , JJ) Jugdeo Narain Singh v. 
Bhagwan Mahton. 

1 P. L T. 27 : 54 1 C. 672 

O 41, R 33 — Appeal by one deft , 

only— Others not impleaded — Decree in favour 
of defendant not a party — J urisdiebion. 

A suit ior profits under S. 16b oi the Agra 
Tenancy Act was decreed partly aganst K, and 
partly against'], and M. J and M preferred an 
appeal, without impleading K as a party to it. 
K did not appeal and no appeal or cross-objec- 
tion was filed by the plaintiffs against J, and M 
The Appellate Court held that K was not liable 
at all tor any sum. It dismissed the appeal ot 
j, and M. and at the same time modified tie, 
decree by exempting IC, and decreemg the 
whole amount as against J. and M. On second 
appeal by J and M held , that the Lower Appel- 
late Court had jursdichon to modiiythe decree 
as- it d : d, although K was not a party in the 
appeal and that It had exerc ; sed its jurisdm- 
tion properly. 34 All 32 (F. B.) Ref, (Sulaiman 
and Gokul Prasad , JJ ) Jawahae Bano a 
Shujvt Husain Beg. IS A- L J. 925. 

y Q. 41, R- 33— Appellate Court— 

Powers of —party not impleaded — Decree 
against. 


DECISIONS 


c. p. CODE (1908), O 43, B- 1. 

The powers given by O. 41, R. 23 — C. P. C. 
are discretionary and no court would be justi- 
fied in makmg use oi that rule to pass a decree 
in iavour of a Lfgant who has failed to avail 
himself of the ordmary remedy by way of 
appeal. (Abdul Raoof ,/.) Ilahi Bakhsh v. 
Jawindaa Mal. 1 Lab- 396 : 

54 IC. 971. 

O. 43, R. 1 \a)— A ppeal— Order 

returning memorandum of appeal to proper 
court— Revision. 

No appeal l : es from the order of the Additio- 
nal District Judge return' ng a memorandum of 
appeal for presentation m .he High Court. 

47 I. C 16 toll. 

14 M 36b not foil. 

A petition for revision is competent. The 
value of the land assessed to revenue for pur- 
poses of Court-fees and jurisdiction is ten 
times and thirty times respectively of assessed 
land revenue and ;t ’s incorrect for the Lower 
Appellate Court to adopt the market value as 
the correct value for these purposes. ( Scott - 
Smith, J.) Karm Ilahi v. H vkim Shah. 

2 Lab L J. 366 : 56. 1. C. 865. 

O 43, R. 1 (a) and O 41, R 23 

— Remand omerw : se than under O. 41, R. 23- 
Order not appealable. See [7919) Dig. Col. 306. 
Mohendra Nath Chakravarthi v. Ramratan 
Bandopadhya. 31 C L J. 357: 

55 I. C- 96# 

O- 41, R 1 (a) (4)— ■ Order return- 
ing plaint for presentation to proper court— 
Appeal — Remand — Order of remand appeal- 
able . 

No appeal lies from amorder passed in appeal 
under O. 43, R. 1 (a) of the C. P. Code setting 
aside an order under R. 10 of O. 7, 
returning a plaint to be presented to the 
(proper Court) and remanding the case for trial 
on merits. 33-All. 479 and 101 P. L. R. 1913 
toll ( Broadway, J ) The Firm of Bhawani 
Sahai Kanshi Ram v The Firm of Harbans 
Singh Go pal Das. 2 Lab- L. J. 587. 

O- 43, R- 1 (jJ — ’Execution sale — * 

Order setting aside sale — No second appeal — 
Revision — Interference when proper. See (1919) 
Dig Col. 306. Jiwan Singh v. Sawan Mal. 

2 Lab- L. J. 41 : 54 I. C. 941. 

O. 43, R. 1 (j) and O. 50, R- 1 

(a) — Order under O. 21, R. 92. (c) in execution 
ot small cause decree transferred to original 
s : de — A o pea lability See (7979) Dig. Col. 306. 
K^ndaswami Asari v. Swaminath’a Stapathi. 
(1920) M. W. 2L 151 : 27 M. L. T. 130, 

-O. 43, R 1. (s) and O. 40, R- 1. 

— Order for appointment of receiver but not 
actually appointing one — Appealability. 

An order following an application tor the ap- 
pomtment o; a rece ver without actually ap- 
pomting any one to that office is not appealable 
O.- 40, R. 1. C. P. C. contemplates an order 



275 THE YEARLY DIGEST 276 


C. P. CODE (1908), O. 43, B. 1 

appointing a receiver. (Tudball and Ryves, JJ.) 
Syed Mo.d.med Ask vri v Nisar Husain 

42 All 227 • 54 I C 520 

O 43, R 1 (s) — Order directing 

submission o. accounts — ’Not anpealable. Scv 
C. P. Code O. 43 R. 1 Etc. ‘gp.LJ 9 

— 1 o. 43, R 1 (u )— -Order of remand 

— No appeal from order, if no second appeal 
from decree. 

There is no appeal from an order of remand 
by the appellate court in a suit of a small 
cause nature, (Tudball and Ryvcs, JJ J a mb v 
PlUSAD V. MUSHTAO HUSSUN 

42 Alf 200 : IS A L J. 167 : 

54 1 C 432 

O. 43- R 1 (u)— Remand — -Inherent 

power — No appeal. See C P. Code O 41, R 33 

12 L W 667 

O 43, R 1: (u)-Nemand--Inhcr "at 

power — Appeal against decree. 

Where the decree of the lower court is 
reversed on appeal and the Appellate court, 
in the exerc se of its inherent power remands 
the case to the Trial Court lor a Iresh dec’s 5 on, 
no appeal bes against the order ot remand as 
such The order does not fall w thm O. 43, 
R. 1 (u) C P C. but an aopeal l ; es irom the 
decree ot the Appellate Court reversing the 
decree of the Trial Court. (Jwala Prasad J.) 
Nan hu Lvl v. R*m Chandra Rao 

58 I- C- 909 

O 43 ? x (n) — Remand — Suit ot 

Small Cause nature — Order of remand not 
aopealable. See C. P. Code S -102 and O. 43, 

R. 1. 54 1 C 432 

O- 43, R 1 (w) and O 47, R 7 

—Appeal — Review — Grounds lor — C. P. Code 
, -O. 43, R. 1 (w) — Subject to provisions of. O 
47, R. 7 C. P. C. See C P. Code, O 41, R 
10 (2) Etc. 18ALJ 838- 

O 45. R 4- — Privy Council — 

Valuation — two Suits between the Same 
parties Consolidation — Separate Judgments 
in original Court — Decided together by High 
Court — Leave granted. 

Two suits between the same pardes in which 
the same questions were raised weredec'dedby 
separate judgments in the original court. In 
appeal in the High Court the evidence in the 
two suits was considered as a whole at the re- 
quest of the patties and on that evidence a 
decis ; on was arived at, by wirch the decree of 
the Tower Court was set as ; de. Leave to 
appeal to the Privy Counc’l was granted in one 
of the suits. In the other suit, — Held, that 
although the valuation of that su-t and of the 
appeal to the Privy Council there! rom was 
below Rs, 10,000 and there was no question of 
law involved, it was a proper case to which 
the procedure sanctioned by O. 43, R. 4 
should be applied and leave granted. (Hears, 
C. /, and Qokul Prasad, J) Btagwan Singh 
y- Bhawani Das. 18 A. L J. 1119 


C P CODE (1908), O. 45, R- 13- 

O. 45, R 8 (b)— Rehearing— Appli- 
cation lor— Respondent aware ot ad miss 1 on of 
appeal -though not notified regarding admission 
ot appeal no ground tor rehearing See Privv 
Council. 22 Bom. L. R. 550. 

0 . 45 , R 1 3 — Prel im i nary decree — 

Appeal to Privy Council — Application for 
stay of proceedings in Court below — ■ Main- 
tainability of. 

In a suit tor partition the High Court revers- 
ing the decree of the Subordinate Judge 
passed a preliminary decree for partition and 
sent the case bach to the lower court to 
prepare a final decree Detts. appealed to the 
Privy Council and apphed to the High Court to 
stay the proceed ngs m the lower court pend- 
ing the dec’smn oi the Privy Councd Held t 
that the further proceedings were not proceed- 
ings in execution and the present application 
for stay was not justified by O. 45, R. 13, C. P. 
C. 9 C, L J 06 Ref (Hears, C. J. and Bancrji 
J.) Riu Narain v Harnam Das. 

42 All. 170 : 18 A- B J. 142 : 

54 1 C 561. 

O. 45, R. 13 ~ -Stay of executio n 

pending appeal to Privy Council — Security 
directed to be furnished within a titne — 
Power of lower court to extend time — • Revision 
— No Interference — C, P. Code. S. 115. 

The High Court ordered that execution of a 
decree be stayed pending the disposal of appeal 
therefrom to His Majesty in Council upon the 
appellant giving security to the satisfaction of 
the Subordinate Judge for a certain sum by 
the 20th September 1919, and that in default of 
the 'said security being given by the 20th 
September the application for stay of execution 
was to stand disnrssed and the sale to be 
proceeded with. In pursuance of the saffi order 
security was offered on the 16th September' 
and the matter was referred to Commissioners 
for investigation of its sufficiency. The Sub- 
ordinate Judge on 20th September upon an 
application by the Appellants gave the Com- 
missioners time up to the 10th November for 
submitting them report after the completion of 
the enquiry and on the 22nd September postpon- 
ed the sale till the 1st December. The Respon- 
dents moved the High Court against the orders 
of the Suhoi'dinate Judge dated the 22nd Sep- 
tember as having been made without juris- 
diction : 

Held — -that in the special circumstances of 
the case, the High Court should refuse to 
interfere under S. 113 of the Civil Procedure 
Code. 

The Commissioners having later on found 
the security to be sufficient and objections 
having been or being about to be made by the 
Respondents to the Commissioners' report, 
the Respondents would not be prejudiced if , on 
the hearing of the objections, it turned out 
that the security was sufficient : on the other 
hand if the security was held to be insufficient. 
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C. P. CODE (1908), O 45, R 13- 

execution should not be stayed and the sale 
should take place. 

It will be advisable m the future for the 
Court to specify definitely the time withm 
which the security, which it is desired to offer, 
must be tendered and to give such further 
directions as may be necessary to ensure the 
intention of the Court bemg carried out, 
{Sanderson, C. J Mookcrjee and Fletcher, JJ). 
Kkdar Nath Sanyyl v Mati Lad Das 

24 C. W 'N 265:57-1. C 382- 

O. 45, B 13 (d ) — Privy Counc 1 

appeal pending — Power ot High Court to 
appoint a receiver. See (1919) Dig. Col. 308. 
Rajawazir Narain Singh v Rani Jagydymba 
Kuer. 

(1920) Pat 184 

O, 45, B. 15 — Execution of Privy 

Council decree — Application by some — ■ Decree 
in ignorance of death of one of the parties — 
Effect of 

Under O 21 R. 15 C P Code, some of the 
decree -holders who have obtamed permission 
under O. 45, R. 15 can execute the • Privy 
Council decree on behalf of all the decree- 
holders 

Where one of the appellants to His Majesty 
in Council died before the passing of the Privy 
Council decree, and no substitution was passed. 

Held, that the Privy Council decree could 
not be held void by the Courts in India (1920) 
1 P L T. 325 followed. (1899) 20 N S. W. 

R. 337 reb'ed upon. 

The failure to substitute would have rendered 
the decree vo'd, only in so far as it was ; n 
favour of the deceased appellant. 

■ Where different persons were entitled to 
costs of the Trial Court, PDgh Court and the 
Privy Council, and the decree holders filed 
three separate execution applications iti respect 
of the costs awarded by the sa ; d three courts 
Held, that the execution was not irregular, 
the Privy Council decree alone was being 
executed but to avoid confus-'on three appb- 
cations had been filed ( Coutts and Adami , 
jj) Rai Bahadur Baijnath Goenka v Sir 
Ravaneshwar Prasad Singh 

1 P.L T. 426:58- I. C 212. 

O 46. B;. 1 — “ Court ” Meaning of 

— Collector executing decree transferred under 

S. 68 C. P. C — Reference to the High Court 
The word Court ** in O. 46, R. 1, P. C. 

must be taken to mean a Court of Civil judi- 
cature. The functions of a collector in execu- 
tion of a decree transferred to him under S. 
68 of the Code though treated as jud : c : al 
under S. 71, do not make him such a Court 
as to empower him to make a reference. 
{Stuart and R&nhaiya Lal,JJ.) Ali Bahadur 
Khan v. BIsheshar Singh. 

22 O. G 319: 54 L C 564 

* y — O. 47. and O 21, B. 2 —Question 

relating to execution— Arrangement prior 
to decree to treat it as in-executable. 


G. P. CODE (1908), O. 47, B. 1. 

An arrangement prior to decree to treat the 
decree to be passed as in part mexecutable as 
d^stmgtrshed from an arrangement merely to 
postpone execution cannot be gone into in ex- 
ecution proceed ngs 19 Mad 2~0 d ss 40 Mad. 
333. ( Oldfield and Sc shag iri Aiyar , JJ.) 

Arum ug am Pillai v ICrishn vsami Naidu. 
43 Mad. 725 * 39 M. L J 222 
12 L. W 41 : 56 I C. 976. 

■ O 47, B- 1* — -Review — Application 

for — Subsequent appeal — Effect of 

The subsequent presenter on of an appeal 
against the decree of a Court does not take 
away the jurisdiction of the Court to hear an 
application for review already filed But the 
hearing ot the appeal must be stayed until ihe 
the disposal of the application for revew. (N . 
R. Chatter jee and Panton, J ) Sashi Bhusyn 
Bera v Raghunath Mandal. 

57 I C. 785. 

_ — — O, 47 , Jfc. x — Review — Cases not 

cited on prior occasion , 

The product 1 on ot an authority which was 
not brought to the notice of the Judge at the 
first hearing and which lays down a view of 
the law contrary to that taken by the judge is 
not a sufficient ground (or granting a review. 
{Coutts and Adami, JJ.) Sheikh Addul Aziz 
v. Munro. 

1 P. L T 561 : 57 1- C. 147. 

7 o 47 Br. 1, 4* and 7—* Review- 

Discovery of new and important matter or 
evidence — Allegations to be strictly proved f — 
Appellate Court — Powers of inter J rertee . 

Before a Court can exerc : se a jurisd-'etion 
vested m it to grant an apple at ion tor review 
on the ground oi new and important matter or 
evidence it is incumbent on the Court to be 
sat'sfied with the allegation of the appbeant 
that the evidence in question constituted new 
and important evidence with n the meaning of 
O. 47, R 1 oi the Code of Civil Procedure 
The Court must further harm str : ct proof of 
the allegation that the evidence was not with- 
: in the knowledge of the applicant or could not 
be “produced by him at the time when the 
j r decree was passed or order made. 

[ If a Court without adjudication of the alle- 
1 gation that the evidence which the applicant 
seeks to produce was not with’n his knowledge 
or could not be produced by him at the time 
when the decree was passed or order made 
allows an application for review the order is 
contrary to the provis’ons ot R. 4 of CX 47 
of the Code. 

It is competent to an Appellate Court to 
finally deal whli the matter on the materials on 
the record. Per Sanderson , C J : — The new 
evidence must be such that it adduced it' would 
be practically conclusive ; that his evidence is 
of such a class as to render it probable almost 
beyond doubt that the decision or judgment 
! would be different. 

i Per Sanderson , C. J. and Mookcrjee J.. :■*— 

I The effect of the expression discovery of y new 



m The yearly digest 2 s 0 


C. P. CODE (1908), O. 47, R. 1- 

matter or evidence in clause (b) of the proviso 
to R. 4 O. 47 of the Code of Civil Procedure is 
the same as if the word used had been “new 
and important matter or evidence” 

When an application for review has been 
granted it is open to the appellant to impeach 
■ the propriety of the order on the ground of 
contravention of the provisions of clause (b) 

Per Mookcrjec, J : — A litigant who invokes 
the jurisd’ction ot a court to grant a review 
must allege the discovery of new and import- 
ant matter or evidence which after the exerc’se 
of due deligence was not withm his knowledge 
or could not be produced by him at the time 
when the decree was passed or order made 
When an application has been made on this 
ground it may be granted under R. 4 sub -rule 
(2) of O. 47 of the Code of Civil Procedure if 
the Court is of opinion that the application for 
. review should be granted. This rule is subject 
to proviso to R. 4. 

The 'Jurisdiction of the Court to grant a 
review depends upon the circumstances men- 
tioned in R. 1 of O. 47 of the Code of Civil 
Procedure and R. 4, does not prescribe a 
different test. 

Strict proof means proof according to the 
formalities of law. But proof according to the 
formalities of law does not imply merely an 
allegation in accordance w’th the formalities oi 
law that the facts contemplated by R. 1 ex : st. 
The Court must be convinced that the materials 
placed before it in acccordance with formalities 
of law do prove the existence of the facts 
alleged, 42 Cal 830 referred. 

Applications for review on the ground of 
discovery of new and important matter of 
evidence should be considered by Courts with 
great caution. 

^Though R. 4, O. 47 states that when the Court 
is of opinion that an application for review 
should be granted, it shall grant the same the 
opinion of the Court must be according to law. 
(Sanderson C. J . Mookcrjee and Fletcher, JJ ) 
Chiranjilal Ramlal 'c.Tulsiram Jankidass. 

47 Cal: 568 : 31 C* I» J. 134 : 

56- I C- 734. 

O. 47, R. 1 — Review— Dismissal 

of appeal for deficient Court fee — Not a 
dismissal for default . 

jJjrAn order d snbssing a memorandum of 
appeal as bemg in sufficiently stamped is open 
to review under O. 47, C. P. Code and no 
application for res. oration of the appeal can in 
such a case be made under O. 41, R 19. The 
proper procedure is by way of application for 
review bearing Court iees prescribed for such 
applications { Mullick and Thornhill , JJ.) 
Sirdar Singh v. Christian. 55 I. C. 502. 

O. 47, R- 1 — Review — j Ex parte 

decree-*- Application ror review on grounds 
comprised in O. 9, R, 13 C. P. C. — 'Maintain- 
ability See C P Code O. 9, R. 13 Etc. 

U L. W- 217. 


C. P. CODE (1908), Seh. II, para. 1. 

O. 47, R 1 — Review — Grounds for 

— Error of law — Omission to raise question 
of law at the hearing, if sufficient ground. 

The mere fact that a point of Taw which 
might have been raised was not ra sed during 
the trial is not necessarily in itself sufficient 
to support an application for review. 

Quaere — Whether an omission to raTe a 
point ot law which, had it been raised, might 
and probably would have brought about a 
different result is necessarily a nrstake or 
error apparent on the face of the record for 
which a review can be claimed. 

20 C W. N. 1099 doubted, 13 Cal. 62 Ref. 
(Dazvson Miller , C. J. and Cants, J) 
Kamla Prasad Chowdhry v. KunjiBehaki. 

5 P, L. J. 344 : 1 P- Xj T 625 : 

57 IC 11. 

O 47, R 1 — Review — Grounds for — 

Grounds not urged in memorandum of 
appeal — Not to he considered. 

Grounds taken in an application for review 
j of an order dismissing an appeal which were 
! not urged in the memorandum of appeal as 
originally filed, cannot be urged in support of 
the appeal after its re-admisson upon the 
application for review. (Fletclu r and Cuming, 
JJ.) Sasadhar Bhattacharjee v. Arun 
Kumar Bhatt ac harjee. 54 I. C 631 

O. 47, R 1 — Review — Grounds for 

— Sufficiency of 

It is not a suffie'ent reason for granting a 
review that if another opportunity is given to 
the appl’cant he would sat ’• sty the court that 
its previous order was wrong (Prideaux, A. J. 
C.) Manwarshah v. Nizamalikhan. 

57 I. C. 145. 

O. 47, R. (2) — Application for 

review — Filing of appeal — Effect of. 

It is competent to a court to entertain an 
application tor review .and to dispose ot it on 
the merits even though subsequently an appeal 
is filed against the decree originally passed. 
Where however the first court dismisses the 
application for review on the ground that an 
appeal had been filed the High Court refused 
to interfere in revision against the qrder of the 
first court as the judge had dismissed the 
appeal. (Rafiq and Piggot, JJ.) RaU Pars AN 
Upadhya v Nageshar Pande. 

42 All 135:18 A. I. J. 135 : 

54 X. C. 764. 

* O. 47, R. 7. Review — Order — 

granting — Appealability— Grounds for . 

In an appeal irom an order granting a reveiw 
the only grounds that can be taken are those 
mentioned in O. 47, R. 7. C. P. C. (Spencer 
and Krishnan , JJ.) Chokklingam Chetty v. 
Lakshumanan Chtty. 38 M Xi. J 224 : 

(1920) M- W.JN. 228: 
11 L.W. 217: 55 1. 0 444. 

Sch. II, Paras. 1 and 17 and O. 

23, R. Arbitration— Re fir nc$ to— Award* 
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C P. CODE (1905), Sob.. II, para. 1. 

— Adjustment or compromise of the suit — 
Decree in terms of award — Practice. 

After plffs had faded m a suit agamst the 
deits. the matters in d'spute ware referred to 
arbitration Plffs attended the iirst meeting 
held before the arbitrator, and subse- 
quently wrote to the arbitrator, before the 
second meet mg was held, that they revoked his 
authority as arbitrator and cancelled the sub- 
mission Tne arbitrator notwithstanding 
made h»s award. The plffs. then moved ior an 
ex parte decree on the ground that the deits. 
had not filed their written statement in the 
suit. The Court of first instance gave time to 
the deits to enable them to file the award. 
The deft, then moved the Court that the award 
should be recorded as an adjustment or 
compromise of the suit and a decree should 
be passed in terms thereof. The Court dis- 
missed the motion on the ground that the 
award could not be recorded as an adjustment 
or com prom ’se of the suit and a decree should 
be passed m terms thereof. Tne Court d-s- 
m : ssed the motion on the ground that the award 
could not be recorded as an adjustment under 
O. 23, R. 3 and, as the agreement to refer had 
been made without the intervention of the 
Court, the appl’ cation could not be made 
under the second schedule of the C. P. Code. 
On appeal. 

Held , (1) that, although the award was made 
in a reference by parties to the suit without 
the intervention of the Court the Lower Court 
should have tried the issue whether the award 
was not bmdmg on the pariies under the 
geasral principles of the law of contract by 
proceeding under O 23, R. 3 and (2) that the 
order giv.ng time to the defts. to file the award 
was wrong, and that the proper order snould 
have been to order the defts. to file tiie»r 
written statement pleadmg the award. 

Per Macleod, C J. Parties in a suit, who 
enter into an agreement to refer the matter in 
dispute in the su : t or part of it to arbitration, 
may make the agreement an order of the Court 
and then paras. 1 to 16 of the second schedule 
of the C P. Code wdl apply. 

If they do not make the agreement an order 
of Court, 

{a) they cannot ask for the agreement to be 
filed under para. 17. 

(h) they cannot ask for the award, if made, 
to be filed under paras. 20 and 21 ; 

(c) if an award is made and both parties 
accept it they can apply ior a consent decree 
in terms thereof, and there will be no need to 
apply for an order recording the terms of the 
adjustment ; 

.(d) if the plff. disputes the award for any 
reason and proceeds w'th die suit the defts. 
can plead the award and have the case set 
down tor hear : ng on the issue whether the 
award is bmdmg as an adjustment, 

(c) if the deft, disputes the award, the plff. 
cm set the case down for trial on the lines 


C. P. CODE (1908), Sch. II, para. 12. 

whether the adjustment should be recorded ; 
and 

(/) either party can He a suit to enforce the 
award and apply tor a stay of the original suit. 

Per Fawcett, J — -Paras 20 and 21 of Sch. 
II of the C P. Code do not apply to cases 
where the matters reierred to arbitration are 
already the subject matter of a suit between 
the parties to the reference 

It parties to a suit agree to refer the matters 
in dispute to arbitration without the interven- 
tion of the court, and an award is made on 
such permission, prior to the decision of the 
suit, the subnrssion and award can be re- 
corded under O. 2-3, R. 3 of the C. P. Code as 
an agreement adjusting or compromis ng the 
suit, and a decree passed in terms of the 
award 

If O. 23, R. 3 cannot be availed of, either 
party who wishes to enforce the award can file 
a suit to enforce the award, and apply for a 
stay of the original suit A deft, can under O. 8, 
Rr. 8 and 9 with the leave of the court, plead 
the award in bar of the action on the original 
demand. 

In the mufassal, the requisite proceedings for 
having such an award considered by the Court 
can be taken oh a mere application to have the 
alleged agreement recorded under O. 23, R. 3 
and a formal pleading of the award under O. 8 
R. 9 is unnecessary (Macleod, C. J. and 
Fawcett, J.) MaNILal v Gokuldas. 

22 Bom L B, 1048- 

Sch II, para 1— Arbitration — 

Reference to —Consent of all parties interested 
essential — 1 otherwise invalid . 

A court has no jurisdiction to make an order 
of reference under Sch 11, para. 1. C. P. C. 
without the consent of all the parties including 
the party who does not appear interested. It 
an order be made without the consent of such 
non- appearing party it -is illegal, and an award 
made on such rererence is also illegal. ( Sander 
son C. J. Fletcher and Mookerjec , .//.) LADU- 
ram Nathmoll Nandalal Karuri. 

47 Cal 555 : 31 C L. J. 150: 

55 I. C. 747. 

"Sch II, para. 8 -Arbitration- 

Award — Omission to submit in time — Pro- 
cedure-Supersession of arbitration. 

If the arbitrators fad to submit their award 
within the time prescribed, Sch. II cl. 8 C. P. 
C, applies and it is within the discretion of the 
Court after hearing both the parties to the suit 
to make an order under that article superseding 
the arbitration and proceeding with the suit 
(Teunon ami Hewbonid, JJ., Hrishikesk Das 
v, Lae Mohan Das. ' 57 LC-890. 

Sch- II, para Arbitrator —Dis- 
solution of partnership — Power to . award in- 
terest on sums due. 

In a suit for dissolution of partnership and 
for accounts, plaintiff claimed interest which 
the defendant denied. The matter in dispute 
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c. P- CODE 11908), Sch. II, para 12- 

was referred to arbitration one of the po : nts re- 
ferred being whether the defendant was liable 
for any money and, if so, the amount due 
Held , that it was not an error on the part ot 
the arbitrator to include m his award the sum 
payable by the deiendant as interest both on 
sums advanced to the firm and on those ad- 
vanced to dett. for his personal use, and also 
for the period before and after the suit and up 
to the date of the award. ( Teunon andBcach- 
croft 9 JJ.) Jaharmal Debi Dutta v Birin- 
chi Bhusan Nandi. 56 I C 941- 

Sell- II, paras. 12 and 16— 

Arbitration — Reference by -Court— Award — 
Application to the court for correcting arith- 
metical errors — Second reference — ■ Award — 
Comndssi oner— Appointment of, to take 
accounts— Decree on report — Illegality — 
Reversion. 

On a reference by the Court, the arbitrators 
prepared their award and submitted it to the 
Court. Both parties filed objections to the 
award for cler cal errors. The Court remitted 
the award to the arbitrators for the rectifica- 
tion under para 12 of the second Schedule of 
the C. P. C. 190S. The arbitrators considered 
the objections and submitted their opin : on 
regarding the alleged error. The Court, 
however, appointed two Commissioners to 
examine the accounts prepared by the arbitra- 
tors in order to see if they involved arithmeti- 
cal or clerical error. The Commissioners did 
so and made a report which supported the 
opinion oi the arbitrators. When the report 
came up before the Court, it reversed the 
report on certa'n d sputed hems and asked the 
Commissioners to re-calculate on the bas ; s of 
its judgment. On the report finally made by 
the Comnrss’oners the Court passed its decree. 
The plaintiff having appbed : — 

Held , reversing the decree and passing a 
decree m terms ot the arbitrators 5 award, that 
from the very commencement the Court had 
fallowed an absolutely wrong procedure, under 
para. 12 of the second Schedule to the C P. C , 
since it could neither be said that the Court 
had amended an obvious error which could be 
amended without affeebng such decision, nor 
could it be sa ; d that the court had rectified a 
clerical mistake or an error arisen from an 
accidental slip or onrssion. ( Macleod , C.J , and 
Fawcett , J) Gop.vl Dinkar v. Ganesh 
Narayan. 22 Bom- I*. B. 1416. 

* Sch.. II para- 15--Award — Arbitra- 

tor deciding on personal ' knowledge — 'Mis- 
conduct, 

When an expert is appointed as an arbitra- 
tor to decide the matter in dispute which can 
'alone be decided on the strength ot his expert 
knowledge, he may be justified in refusing to 
hear the evidence tendered by either of the 
parties. But an arbitrator is not justified in 
deciding, an arbitration on his own , personal 
knowledge, which the parties had no oppor- 
tunities of testing, especially where the parties 


C. P, CODE (1908), Sch. II, para. 16* 

did not intend that the arbitration should be 
decided without the examination of the evi- 
dence of the parties. An award gwen by an 
arbitrator on his own personal knowledge and 
wthout evidence is, bad m law and the Court 
will be perfect^ justified in refusing to file an 
award ( Drake Brockman, J. C ) Muss uimat 
Bari Sahu v. Pratap Singh. 

57 I C. 604. 

• — Sch- II. Para 15 (1) — Arbitrator 

— Misconduct — Decision without taking evi- 
dence. 

Where, in the absence of any agreement that 
an arbitrator should decide a dispute upon his 
own knowledge of the facts and Without taking 
any evidence, an arbitrator does so decide a 
d spute ins act is fatal to the award on the 
ground of misconduct ( Lindsay , J ) Lachmi 
Narain v. Sueo Nath Pandey, 

42 All. 185 : 18 A- L J. 78 : 

541 C- 443. 

Sch- II, para. 16 — Arbitration — 

Award — Covenant m — Binding nature of on 
parties to suit— No decree on award — - Effect 
of — Indemnity clause — Breach — Cause of 
action— him. Act, Art , S3 — Assessment of 
damages — Principle of. 

1st defendant who along with the 2nd 
deiendant one N. formed a jo nt Hindu family 
sold his share in the family property to a person 
who instituted a suit against all of them 1 for 
the recovery of the share purchased by him. 
The matters in dispute in that suit were referred 
to an arbitration and an award was given in 
1900 which, besides directing that the purchaser 
was to be put in possessssion of the share of 1st 
deiendant provided that the second defendant 
was himself to bear all the debts alleged to have 
been incurred by him for family purposes and 
that tire other deiendants were to have nothing 
to do with those debts. A decree was passed 
upon the award in regard, to the purchaser's 
claim, the rest of the award bemg simply 
recorded. The purchaser obtained possession 
of the share decreed to him and sold it to 
plaintiff in 1901 who in his turn sold it to one 
V in 1902. Meanwhile in 1901 one K instituted 
a suit upon a mortgage bond alleged lo have 
been executed in his favour by the 2nd deien- 
dant for a family debt, obtained a decree and 
purchased the mortgaged property in execution. 
Subsequently he instituted against the 2nd 
defendant and V a suit for the delivery of the 
1 one-third share of- his mortgagor D, obtained a 
decree ml909 and obtained possession in April 
1911 from V. Thereupon V sued the plaintiff 
for damages for breach of covenant, obtained a 
decree and recovered damages from pint miff 
; in 1915. In a Suit brought in 1916 by plaintiff 
against inter alia the 2nd defendant for 
damages for breach of the obligation imposed 
upon him by the award and tor damages caused 
to the plaintiff by being obliged to compensate 
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C. P- CODE (1908), Seh. II, para- 16- 

Held , (1) there was a causa of action to the 
plaintiff agarnst the 2nd defendant. 

( 2 ) tile covenant in the award by the 2 nd 
de.endant was m the nature of an indemnity 
clause the plamuff became entitled to sue for 
reparation only m 1915 w ten he actually suffered 
damages and the su : t brought wthm 3 yenns 
from that date was not barred under Art. 80 of 
the Limitation Act. 

(3) the pla ndff wis entitled to recover by I 
way of damages no. only the amount oi debt 
and the interest thereon wh ch the 2nd defendant 
had under taken to pay but also the costs oi 
the suit brought by V against himseli. 

The awa r d was bmd ng on the parties to 
the reference if it were a decree ot Court the 
second defendant had submitted himself to the 
covenant there n referred to above and tha - 
covenant enured to the benefit not only of the 
1st defendant but of all persons clamrng under 
him. (Seshagiri Aiyar and Moore, JJ.) 

KuAVAKOLiNV SEETAMMA V. NARAYANA- 

murthi. 38 M L, J, 470 

57- I. C. 982- 

II. para. 16— Award — Decree 

without allowing time for objections — Appeal 
Where tne Court receives an award, and 
instead of allow ng time to parties to make 
objections to L, passes immediately a decree 
in terms of the award, no appeal can he from 
the decree so mads ; but the Court can, under 
S 115 of the C’vil Procedure Code, set aside 
the decree and send the case back to the first 
Court to ' enable tbe parses to file thew 
objections to the award, ( Macleod , C. J. and 
Fawcett, J ) Ravjib u Kashib u v Dahyabhai 
2 1VERB -IAI PATIL. 22 Bom. L R. 1454. 

Seh.. II, para. 16 (2) — Appeal- 

Award — Decree on — Suit to set aside. 

There is no appeal from a decree passed on 
an award except in so far as the decree is in 
excess of or not in accordance with the award 
ot the arbitarators. 

No sud can be brought to set as ; de an award 
which has been followed by a decree (Twomey 
C J. and Robinson, J.) Shwe Hpan v. Ma 
Chit Nyein. 

13 Bur. L. T 34 : 56 I. C. 677- 

'Sch. II, Para. 17— Arbitration — • 

Agreement to refer —Minor-Mother acting as 
guardian — Effect of. 

Under the Mahomedan Law, a mother who 
has not been appointed guardian of the proper- 
ties of her minor ch-ldern by the District Judge 
under the Guardians and Wards Act is not com- 
petent to bind the minors by an agreement to 
refer to arbitration d'spuies between the minors 
and other persons regarding their moveable and 
immoveable properties. Such an agreement 
is not for the manifest advantage of the minors 
and does not amount to an acceptance on the*r 
behalf of an unburdened bounty and cannot* be 
fixed in court under Sell, II para. 17 of the C. 
P, Code, - 


C. P. GO BE <!90S), Seh. II, para. 17- 

The assent of one of two persons appointed 
guardian oi the properties oe a nrnor by the 
District Judge under the Guard an and Wards 
Act subsequently gwen to the agreement to 
re.er and his participation m or assent to an 
aDph cation under Sch. II para. 17 ot the C. P. 
Cade cams et val'date the agreement which 
forms the basis of that appbeation. ( Pennon 
and Be acker oft, JJ ) Mohsencddin Hwieb 
v Khabiauddin Hvmed. 47 Cal 713' 

57 I C, 945. 

— -8ch.il, Para- 17 Arbitration — - 

Private reference • — Death of party — Refusal 
to proceed with arbitration— Effect of. 

During the pendency of the arbitration pro- 
ceedings on a private reference one ol the par- 
ties d'ed and the arbitrator th nkmg, that he 
had no pawer to bring tne representatives of 
the deceased on the record re. used to go on 
w ; th tbe arbitration. On an appl cation for 
tiling the agreement referring the matters to 
arbitration held that the court could not order 
the arb'trator to carry on the arbitra.ion . pro- 
ceedings ( Lindsay and Ryves , JJ ) Aiimad 
Noor Khan v, Abdul Rahim vn Khan. 

42 All. 191 • 18 A. L. 76 : 

54 I 0. 366- 

Sch. II- Paras 17 and. 13— 

Arbitration — Reference outside Coifrt — Sub- 
sequent institution of suit for a part— Munsif 
directing arbitrator to proceed— Jurisdiction 
of arbitrator. 

The parties referred certain matters to 
arbitration but new disputes arismg between 
them the arbitration d‘d not progress. Two of 
the parties then filed a suit in the Court of the 
Munstf in respect of a part of those matters i 
the value of the whole subject of reference was 
beyond the Munsids jurisdiction. The opposite 
party pleaded in bar tbp submission to arbitra- 
tion. The Munsif ultimately passed an order 
staying the suit and formally referred the 
matter to the arbkrators and directed them to 
proceed with the arbitration. All the parties 
then appeared before the arbitrators and 
litigated their case fully before them. An 
award was made which the applicants now 
sought to challenge on the ground of want of 
jurisdiction. In revision, held , that the parties 
having accepted the decision of the Munsif and 
having appealad and fully prosecuted their 
case before the arbitrators could not afterwards 
challenge it on the ground of jurisdiction the 
award made by the tribun ll chosen by 
themselves. 41 Mad. 115, 12 A. L. J R. 757 
42 AIL 661 . 18 A. L. J 644. 
Ref (Piggott and Kanhaiya Lal,JJ .) SUKH- 
NATH RaI V. NEHAL CHAND. 

—Sell- II, Para 17 (4 )— Reference to 

arbitration— Lapse of owing to inaction of 
parties — Agreement to refer if can be filed . 

Held that the conduct oi the parties coupled 
with the long and unexplained delay of six 
years amounted to a cancellation of the agree- 
ment to refer their disputes to arbitration and 
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that therefore the agreement could not be filed. 
( Prideaux , A. J. C) Madho Kashinath v. 
Sambashiva. 54 I C- 126- 

Sell. II, Para. 18 — Refer nee to 

arbitration — Suit if can proceed 

"Where the subject matter of a suit is refer- 
ed to arbitration and the arbitrators make an 
award, the ex stence of the award .s a bar to 
the decision of the suit by the Court, unless 
award is set aside by the decree of a competent 
Court. {Pratt , A j'C.) Ma Hla Ye u Maung 
Tun Maung. 57 I. C. 894 

Sob. II, Para 20 --Applicability of 

■ — Award, loss of. 

When, an award has been reduced to writing 
and has been lost, the special procedure 
provided by Sch 11, para 20 C. P. C. cannot 
be resorted to and the parties should be re- 
ferred to a -regular suit. 12 Mad 331 ; 66 P. 
R. 1913 ret, to. [Broadway J.) Mussammat 
Rhode jav. GhUlam Nabi. l Lab. 45 : 

55 I, C. 845 

Sob II, Para, 20— Arbitration- 

Award — Separate suit to enforce not barred . 

An award was made on arbitration out of 
court. The plaintiff applied to file the award 
under para. 20 of the 2nd Schedule of the C \ il 
Procedure Code. The application v.as num- 
bered as a' suit, but it was summardy rejected, 
without trying the vabdiiy of the award, on the 
ground that treated as a suit it was tune 
barred. The plamtiff next Hed a regular suit 
to enforce the award, it was objected to as 
haw ng been already barred by res judicata: — 

Held overuling the objection, that bar of res 
judicate ad'd not apply, (Norman MacLeod, C 
J. and Fawcett , J) Girdharlal 

Marwadi v. Maruti Shivram 

22 Bom- L R 1377. 

Scb- II, paras, 20 a,nd 21- Arbi- 
tration without intervention of Court — ■ 
Application to file the award — ■ Refusal of 
application — Subsequent suit to enforce 
award — Res judicata — 'Misconduct — Matters 
settled among parties before award — Effect 
of. 

The refusal of an appb cation under para 20 
of Sch. II of the C. P. Code to tile an award 
does not operate as res judicata in respect oi a 
subsequent suit brought to enforce the award. 

The enactment in the present Code of Civil 
Procedure and of cl (f) to sub-section (2) of S, 
104 has not made any material or subsequent 
innovation in the law over what it was under 
the Code of 1882. 

A party wishing to avail himself of an award 
in an arbitration effected without the interven- 
tion of a Court is not bound to apply to a Court, 
within six months, to iile the award ; and 
failure to do so does not make the award void 
and ineffectual. S. 89 has not the effect of 
making such an application the only course 
open to him. 


C. P. CODE (1908), Scb III. 

Where several matters were submitted to an 
arbitrator for dec s : on and one of them was, to 
the knowledge oi the arbitrator, seUled by 
agreement between the only two parties whom 
it concerned, without objection by the parties, 
so that by the time when the arbitrator came 
to make his award that matter was no longer 
in controversy requirng his decision, and he 
did not record any Pnd ngs about it in Ins 
award, held, that the award was not vitiated by 
misconduct by reason of the omission to 
determine one of the matters referred. 13 C. 
L J. 399 and 13 C. L. J 181 ref. (Mears, C J. 
and Ryves.J) Haeakh Ram Jani v. Lakshmi 
Ram jani. 

18 A. L J. 980. 

— Sch. II, Para 20— Award— Illega- 

lity apparent on the face — Arithmetical error. 

A member of a joint Hindu fanrly ap- 
pointed an arbitrator ior the purpose of divid- 
ing the joint properties between them. On 
an application made under Sch. 11, para, 20 
C. P. C. to file the award it was contended 
that the award was bad as (1) the arbitrator 
had allocated funds or property to a person not 
parties to the reference, (2) the arbitrator had 
first allotted the res’ dental houses to one party 
and payment of compensation to another and 
then changed h-s decision ; (5) the award pur- 
ported to divide the houses in equal shares 
though ?t was clear on the lace of the award 
that he had done so and had awarded compen- 
sation to one party much in excess of its proper 
share. Held , that the award was good and was 
not vitiated by any illegal : ty apparent on the 
face of the award. The arbitrator had not 
travelled outside the reference and what 
looked h'ke, an arithmetical error in the award 
did not render the award invalid. 10 Bom. H. 
C. R. 391 and 27 All 526 ref. ( Piggott and 
Walsh, JJ.) Shyam Lal. v. Pakshottam 
Das. 42 All. 277 : 18 A. L. J. 241: 

58- I. C 585. 

Scb III — Execution by Collector — 

Sale of ancestral land— Powers of Collector. 

Where execution proceed ‘ngs for the sale of 
ancestral property are transferred to a Col- 
lector, the Collector has full power to. proceed 
with the sale or to adopt any of the methods 
la : d down in Schedule III C. P. C. for the 
sat-sfaction of the decree. 

If he fads in effecting a sale of the pro- 
perty it is open to him to return the papers 
but it is equally open to the court which pass- 
ed the decree to send back the papers, if the 
reason which prevented the sale was not such 
as to operate as a complete impediment to the 
execution of the decree. In sending back the 
papers to the Collecror the court merely en- 
forces what it has already ordered and no fresh 
application for execution is necessary. ( Kan - 
haia Lal, AJ. C,) Lal Basant Singh v. Lal 
Sri; pat Sinqh. 55 I. G. ^8$. 
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-Sch. Ill — Revenue paying estate — 

Decree for joint possesss ion — Duty of Collec- 
tor to allot — Reference to Civil Court . 

Where a Civil Court passes a decree for joint 
possession oi a revenue paying estate it is for 
the Collector not only to make allotment but 
to complete the portion by delivery of posses- 
sion Where he refers the parties to the Civil 
Court for this purpose he fads to exermse a 
jurisdiction vested m hum by law 

A tier the allotment has been made, the 
parses cannet claim to be jo nt owners ot the 
property even though the parnt'on proceedings 
have not been completed accord ‘ng to law 
(Mittru , Offg J C ) Munawar-ali v. Tai- 
yabali. ' 56 1 C S06 

Sch. Ill, Para. 11. (3)— 

Exclusion oi time whether applicable do Cases 
under S 43 C. P, Code, See (1919) Dig. Col 
31 7 SrIItM C HA RAN V, COLLECTOR OF 

Benares. 42 All. 118. 

CO-MORTG-AG-11BS — Payment to one 
not a discharge oi the entire debt Sec Con- 
tract Act, 5s 33‘and 43, 5 P. L. J 378- 

Release by one — Mot a discharge oi 

the enure debt. See Contract Act, S. 45. 

1 P. L T. 102 
COMPANY — Articles of Association — 
Allotment of shares by managing director— 
Validity — 'Pow^r of allotment , delegation of 
—Ratification — Right of renovation when 
exercised 

Where there is no valid delegation to the 
managing director of the power of allotting 
shares which power was reserved to the Board 
of D -rectors by the Articles of Association, the 
allottment o. shares is invalid. 

It is open to the applicant to revoke h's 
application for the allotment oi any shares be- 
fore any valid allotment or ratiti cation by the 
Board or Directors. ( Scott Smith and 
Dundas, JJ ) Bank of Peshawar Ltd., v. 
Mad io Ram 1 Lah L J. 1. 

.Voluntary liquidation — Power of 

liquidator to order public exam-nation of 
director. Sec Companies Act, Ss 215, and 196 
22 Bom. Ii R 219 

Winding up — Dissolution — Disposal 

of books and papers — Form of order. 

Greaves, J. delivered judgment indicating 
form of order., under the Indian Compares 
Act, 1913, tor the dissolution of a Company m 
compulsory undistributed assets 

remaining in . oi the liquidator, 

(Greaves, J.) In re Shragers, Ltd , 

47 Gal. 620. 

COMPANIES ACT (VI of 1832) S. 

88 — Explanation — Company.— Charge in 
favour of Secretary — Omission to register— 
Effect of — - Appeal — Time for— Implied ex- 
tension — Interpretation ■ — Statute — Proceed- 
ings of the legislature . 

' Under S 63 explanation of the Companies 
Act when a charge specifically affecting pro- 
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COMPANIES ACT (1882), S- ISO. 

perty of a company has been granted in favour 
ol an officer of the company he cannot avad 
himself of it unless it is registered in accor- 
dance with S. 63 even though he has ceased to 
be an officer 

The appellant, the secretary of a compan}', 
reg’stered under the Indian Companies Act, 
was granted by the Company a charge upon 
unpaid calls in consideration ot money 
advanced. The charge was not registered. In 
the winding up of the Company the appellant 
upon a petition, opposed by the liquidator, 
obtaned in April 1912 an order recognizing 
the validity of the charge alothough not regis- 
tered In September 1913 the appellant peti- 
tioned tor an order enforemg h-s charge and 
the respondents debenture-holders intervened 
and opposed The District Judge made the 
order, but it was set aside by the High Court 
on the ground that the charge was not 
reg'stered The order of 1911 had not been 
appealed against and the time allowed therefore 
had exp red 

Held, the appellant could not avad himself 
ot the charge, and that the High Court be 
taken to have impliedly extended the time to 
appeal agamst the order of April 1912, To 
ascertain the meaning of the words used in 
the explanation to S 68 a reference to the pro- 
ceedings in the Legislative Council upon its 
enactment was not permissible. ( Viscount , 
Finlay) Krishna Ayyangar v , Nalla- 
PERUMVL PlLLAI. 

43 Had. 550 :38M L J. 444 : 
18 A. Ii. J. 489 : 22 Bom. L R- 568 : 
28 M L. T. 28 : (1920) M. W 3V 419 ; 
12 L. W- 92 s 56 I- C. 163 : 47 I A. 33- 

Ss 147 and 169~£ompany Liqui- 
dation — Bankruptcy rules— Applicability of — 
Separate cases dicided by same Judgment — 
Several appeals. 

A company in liquidation became, solvent 
as soon as it had paid off its liabilities existing 
at the date of the winding up order. 

Ordinary bankruptcy rules are applicable to 
companies in liquidation and when the liabilities 
existing at the date of the winding up order 
have been discharged, creditors, when debts 
carry interest, are entitled to subsequent 
interest. ( Scott Smith and W ilberforce> JJ.) 
Devi Ditta Mal v . The Official Liquida- 
tor of the Amritsar Bank, Ltd. 

1 Lah 368 s 56 I. C. 69. 

-Ss. 150 and 169— Exparte order — 

Rehearing of — Order for payment if a decree — 
Setting aside— Inherent power — C.P. CodeO. 9, 
R. 13. 

The re-hearing of any order made in the 
matter of winding up of a company can only 
rake place before a Court of appeal. 

But an order which has been obtained ex- 
parte' ot which is in truth a nullity may be 
d'seharged by the court wh^ch made it. . 

S. 169 of the compares Act, 1332 has no 
appl cation to petitions for the setting aside q| 
ex parte decrees. 
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COMPANIES ACT (1882), S- 153- 

The court under the Companies Act being a 
a court of c'vd jurisdiction, is governed by 
the general provisions of the Civil Procedure 
Code as made applicable by . S 141. The 
court should in dealing with ex parte orders 
proceed under O 9, R. 13 mutatis mutandis. 
(Scott Smith and W ilberforce, JJ ) Hindustan 
Bank Ltd v. Meheaj Din. 

1 Lah. 187 : 2 Lah. L. J..291 : 

55 I. C 820. 

S. 153 —Company — Compromise 

or arrangement with creditors — Sanction oi 
court— Date from which compromise or 
arrangement sanctioned by court ‘becomes 
bmd’ng. See (1919) Dig. Col. 320. Raghu- 
bar Dayal v. Bank of Upper Indu, Ltd. 

13 Bur L T 31- 

3s. 162 and 163— Company 

wind’ no up — Application for stay of pro- 
ceedings — Order on, if a “ judgment ” with- 
in Cl 15 of the Letters Patent — Demand in 
writing — Company's neglect to pay in 3 weeks 
— 'Petition presented with ulterior object See 
f 1919) Dig.Col 322) The Company v. Sir 
Rameshwar Singh. 

58 I C- 561. 

g, X69 — Appeal Order of liquidation 

judge reducing remuneration of employee. 

- S. 169 of the Companies Act of 1882 is not 
applicable to an order of the liquidating judge 
reducing the remuneration of an employee of 
the official liquidators sanctioned by the 
predecessor of .the Judge, and consequently 
no appeal from such an order can be enter- 
tained. f Sevan -Pet man , J .) Ghansham das 
v.. Hindustan Bank, Ltd. 

1 Lah. 73 : 55 I C- 928 

(VII of 1913)— Company— Liqui- j 

dation — Winding up—Company turning out 
to he solvent — Interest if payable to creditors 

If a company is, or ultimately turns out 
to be solvent, interest is payable upon any 
debts which carry interest or upon which a 
right to interest has been acquired out of the 
surplus assets remaining after payment oi 
principal and interest up to the date of the 
winding up order. 

The solvency of a Company is established 
if after payment of the principal and interest 
tip to date of winding up there are some 
assets which may be realised and will be 
available to meet the liability on account of 
interest which accrued due after the com- 
mencement of the liquidation. 

The creditor is not debarred from claiming 
the interest merely because he did not ask. j 
for it when proving his claim originally. 

(1905) 1 Ctx. D. 307, per Buckley, J. ReC 
(Shadi Lai , J.) Ghansham Das v. Public 
Banking and Insurance Company. 

1 Lah, 154 : 2 Lah. L J. 558 : 

56 I- Q 251. 


COMPANIES ACT (1913), S- 158- 

■ Company — W hiding up— Temporary 

suspension of business — Dead lock among 
directors. 

Where there has been a suspension or 
business oi a Company incorporated under 
the Indian Companies Act the power of the 
Court to wind up the company will be exer- 
cised only when there is a fair indication that 
there is no intention to carry on the business ; 
if the suspens ; on is satisfactorily accounted for 
and appears to be due to temporary causes, 
the order may be refused. 

(1867) 17 L. T. 118 ; (1880) 14 Ch. D. 104 ; 
(1882) 21 Ch D 209 referred to. 

Quaere , there are ample indications that it is 
possible to carry on the business of the 
company, it is not possible to hold that there is a 
complete deadlock which must be got rid of by 
compulsory w ndmg up. The Act creates as 
be ween shareholders a domestic tribunal and 
unless a clear case is made out the Court will 
be slow to withdraw from it the decisions 
whether the company's bus ness shall or shall 
not he carried on 

(1916) 2 Ch. 426 ; (1917) referred to. 

Where the subjects oi a company as set out 
in the Memorandum of Association can be 
fulfilled m other ways or by the employment 
of other agencies, it cannot be rightly held that 
the substratum was gone, and tne Court will 
not grant an application for winding up. 
(1882) 20 Ch. D. 151 (1882) 20 Ch. D. 169 
referred to. (Mookerjee and Fletcher, JJ.) 
Muralidhar Roy v. The Bengal Steam- 
ship Company, Ltd. 47 Cal. 654- 

S- 33 — Register — Power to rectify 

discretionary. 

The power to order rectification of the re- 
gister of a company is entirely a matter of 
discretion for the court. It ought not to be 
exercised when the only object of the applica- 
tion is to save the expense of taking out letters 
of administration and of a legal transfer of the 
shares to the applicant's name. ( Robinson , J.) 
G. M. Ariff v. Suratee Bara Bazaar Co. 
Ltd. ' 12 Bur. L T. 194 : 

55 I C 751. 

S. 76 (l) — General meeting — Default 

in holding of — ■ Effect of. 

Under S. 76 oi the Companies Act there is 
no difference between a general meeting and 
an extraordinary general meeting of the com- 
pany. Where, therefore, an extraordinary 
general meeting of a company was held within 
fifteen months of the last general meeting it 
was held that no offence had been committed 
under S. 76 (I) of the Act. ( Ryves,J ) Lachmi 
Naraxn v. Emperor. 54 I, C. 494 * 

21 Cr. L J. 94- 

Ss. 158 and 269 — Contributory — 

Suit against — Leave of Court if required — 
Dismissal of suit for default — Application 
by official liquidator. 

The term “ contributory” as defined in S. 
158 of the Indian Companies Act includes any 
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COMPANIES ACT, (1913) S 162 

person alleged to be a contributory S. 259 of 
the Companies Act is intended to apply not to 
a suit or other legal proceeding brought by a 
Company, but to a suit or proceeding brought 
by a third person against either the Company 
or a contributory of the Company. A suit 
brought by the Company may proceed in spite 
of an order for winding up made after the 
commencement of the suit. Where a suit by 
the voluntary liquidator of a Company against 
a person for the recovery of a certam sum of 
money said to be due by him to the Company 
by reason of his be : ng a shareholder, is dis- 
missed for default, an application by the official 
liquidator for placmg the same person on the 
list of the contributories of the Company is 
barred by O. 9, R. 9 of the C P. Code (Shadi 
Lai , /.) Rup Ram v Fazal Din. 

X Lab. 237 57 I C. 223 

S- 162 — Winding up — Powers of 

Court — Internal management — Interference 
with , not justified. 

S. 162 (6) of the Companies Act is not to be 
construed as being cjusdem generi with clauses 
(1) to (5) but gives the Court power to order 
the winding up of a company if it is of opiiron 
that such order would be just and equitable 
A court has no jurisdiction to interfere with 
the internal management of a company acting 
within its powers. (1902), A. C 83 Ref. 

Winding up a company is an extordmary 
remedy ta be resorted loonly in extreme cases 
Internal fraud, or unconsc entious conduct ot 
the directors m managing the affairs of the 
Company is no ground for the w ndmg up order 
at the instance of minority oi the share holders 
(Rutledge, J) B CowAsjr v Nath Singh 
Oil Company, Ltd 13 Bur L T 51 

Ss. 164 and 200 -Winding up — 

. Reference to District Court — Contributories 
resident within jurisdiction of different High \ 

* Courts — Procedure. 

An order for the winding up of a company 
was made by the Punjab Ctr'ef Court. Under 
S. 164 of the Companies Act subsequent pro- 
ceedings were taken in the Court of the D' strict 
Judge of Lahore agamst contributories residing 
in districts within the jurisdiction of the 
' Allahabad High Court. An application was 

* made to the Allahabad High Court for enforcing 
i these orders. Held that the High Court had 
’ jurisdiction to enforce the orders by proceed- 
ings in execution before itself or to authorise 
the official Liquidator to apply to the various 
District Courts in respect of each of the 
persons against whom orders for contribution 

. had been passed. However as the balance t of 
conven ; ence was in favour of rhe latter course 
the Official Liquidator was authorised to 
proceed accordingly. ( Piggot and. Dalai , 
JJJ IN the Matter of The National 
Insurance and Banking Company, Ltd , in 
Liquidation, 54 I- C. 384 


DECISIONS 

COMPROMISE. 

S3 215 and 196- Company -Volun- 
tary Liquidation — Power to order public exa- 
mination of director 

A Voluntary liquidator is emptied to come to 
the Court and ask the Court, under S. 215 
of the Indian Companies Act, 1913, to make 
an order for the public examination of d rec- 
tors &c. which the Court may make on the 
application of an official bqmdator under S. 
190 ot the Act. (Macleod. C, J and Heaton, J ,} 
Nowroji Pudumji v, Layman. 

44 Bom 459 : 22 Bom. L. R 219 : 

55 I. C. 831. 

Ss. 284 and 111— Winding up 

commenced under former Act — Application for 
leave of court for suit against company- 
Procedure under S 136 of former Act — Com- 
panies Act 1882 S, 136 

An order for the voluntary w'nding up of 
a company was passed under S. 191 of Act VI 
of 1S82, before the commencement of Act VII 
of 1913. In the course of the winding up. the 
Official Liquidator sued one All Akbar for the 
balance due from bum on account of the price 
of the shares purchased by him, and obtained 
an exparte decree. In 1918 All Akhtar institut- 
ed a suit agamst the company contesting his 
liability dor the said balance. An objection 
was taken to the mamtamability of the suit 
on the ground that the leave of the- court 
required by the Indian Companies Act for 
instituting the suit had not been obtained. 
Thereupon, Ali Akhtar applied, in 1919, to the 
High Court under S. 17i of Act VII of 1913 
for leave to proceed with the suit. 

Held, that by reason of the provisions of 
S. 284 of Act VII of 1913 the application for 
leave ot the court in respect of tne suit was 
governed by S. 136 of Act VI of 1882 and not 
by S 171 oi Act VII of 1913 and d-d not there* 
fore l‘e m the H’gh Court. (Knox, J J Ali 
Akhtar v. The Peoples Industrial Bank 
Ltd. 18 A L J. 296: 58 I. CL 607. 

COMPROMISE — Decree — Execution- 
Compromise — Not incorporated in the decree 
— Effect of. 

During the course of the execution of a 
money decree the parties effected a compromise 
the terms of which, however were not incor- 
porated in the decree. But the parties and the 
court treated the compromise as a decree. 

Held, that although the compronrse was not 
a decree, yet as the court and the parties had 
treated it as one, it must be cons : dered as a 
decree and treated accordingly, (Stuart, A. 
J. C.) Nanku v, Jadu Nath, 

57 I. C. 591. 

Decree — Suit on, not maintainable— 

Remedy by execution. See (1919) Dig. Col. 327 . 
Kaunshi Ram v. Tagra 

% Lah L J. 125. 

Disputed claim — Strangers, right of, 

how affected. 

C the widow of the last male owner adopted 
' B, as son and bequeathed hep proverb e$ fa 
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COMPROMISE. 

plff B instituted a su't aga : n3t plff. for posses- 
sion of C’s estaie but compromised the suit 
whereby B executed a sale in favour of the 
plff, of all his rights as an adopted son oi C 
Plff. sued to recover from the deft, upon three 
bonds executed by him in favour of C The 
deft, pleaded that he had adjusted the cla’m 
by payment to B. Held that the sale in lavour 
of plff. contained no reservation the giving 
of a d’scharge to debtors by B would be 
recognised and as there was no admission by 
the plaintiff that B. had any right to C's 
estate as adopted son, B had no right to give a 
discharge to the deft, and consequently the 
adjustment with him could not be set up 
agamst the plff. ( Kotval , A J.C) Raml^l v. 
Dattu. 55 1 C- 418 

Pleader — Power to compromise does 

not include power to whhdraw sirt. See 
Pleader and Client. 11 L. W 225 

— Setti ng aside — F mud — Collusi on. 

Apart from fraud or collusion or any vitia- 
ting circumstance, a question settled by a com- 
promise cannot afterwards be revived in Court 
for judicial determination, 32 Ch. D. 266; 34 
C. 70; (P. C ) (Richardson and Shams-ul-Huda 
JJ.) Bejoy Singh Hajari v Matiiuaiya 
Deb va. 56 I C 97 

COMPROMISE DECREE— C obstruc- 
tion — Clause for forfeiture — Power of Court 
to relieve against. 

A suit to obtain a declaration that a deed 
which was in the form of a sale-deed was in 
reality a deed oi mortgage and to redeem the 
mortgaged property, terminated m a consent 
decree wh'ch provided that it tne plamdff pa’d 
a certa ; n amount to the defendant wdlvn a 
month from its date the defendant should 
deliver possession of a field alter hawesemg 
the crop in February 191S. and that il ‘me 
payment was not made in time, the defendant 
would become its owner. The payment was not 
made witffn due date, which was, 4th October 
1917; but it was made on the 26th November 
1917. Tne deLendant contended that as the 
payment was not made wiihin time he had 
become owner of the field ; — 

Held , overruling the contention that it was 
open to the Court to reheve agamst the default 
of the plamt’ff on certam terms, for although 
the plamdff m ght have pa’d the amount 
decreed w : thin the month allowed, he would 
not have got possession until the February 
following and that evidently was the impor- 
tant date cons' dered by the Court -and by the 
parties when they arranged the compromise. 

16 Bofn. L. R. 66S commented on. 

8 Bom. L. R. 813, F B exol. ( Macleod , C. 
J. and Heaton, J ) SUPDU DhodV GuJar v. 
Madhav Rao J iv ram Gujar. 

44 Bom. 544 : 22 Bom L R 780 : 

57 I C 534 

Penalty — Relief against forfeiture — « 

Power of court. 
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CONTEMPT. 

It is open to the execution Court to consider 
wiat the rights of the parties, equitable or 
other w se, are which follow from the contract 
embodmd m a compromise decree 

The relation ot landlord and tenant having 
been created in this case by the compromise 
decree, the principle 01 the case in 31. Bom. 
Ic was applicable to the case, and the executing 
Court had erred in refus ng relief to the 
defendant on the ground that the contract had 
“ crystallised into a decree” 16 Bom. L. R. 
60S Ref In the circumstances of the case, the 
High Court held that the defendant should not 
be ejected for failure to execute the agreement 
w tivn two months from the date of the com- 
promise decree and should be given some time 
w : th n winch to ‘execute it [Chatter jee and 
Panton, JJ) Sukendra Nath Banerjee v. 
The Secretary of State for India 

24. C. W- 1ST. 545 : 57 I. C- 643- 

OOiTTEMPT — Of inferior Court— Jurisdic- 
tion of High Court to protect. See . 

22 Bom. B R. 368. 

Insolvency — D sobedience to order of 

Official assignee to attend — Verbal order Pro- 
cedure. Sec Pres. Towns Ins. Act S 33 
Etc. 47 Cal 58- 

Pending case— Publication of pro- 
ceedings before case comes on for hearing . 

All proceedings in cases pending beiore a 
Court oi Justice are privileged, and they must 
not be publ shed until the case comes on for 
hearing beiore tee Court. ( Macleod C, J. and 
Heaton, J ) In re K t lid as Jh avert 

44 Bom. 443 1 22 Bom Ii. R 31 : 

58 I C 462: 21 Or. lx J 782. 

Publication of proceedings pending 

in court without leave, of court — Comments 
on proceedings— Jurisdiction of High Court 
in respect of contempt of inferior courts — 
Practice 

Comments on or extracts from any pending 
proceed’ ngs beiore a court cannot be published 
unless the leave ot the Court be first obtained. 

Any act done or writing published calculated 
fa) to obstruct or interfere with the due course 
of justice or the lawful process of the Court or 
(bj to brng a court or a Judge of the Court 
into contempt or to lower It's authority is a 
contempt of the Court. (1900) 2 Q. B. 36, 40, 
followed 

The HJg'h Court has power to protect in a 
proper case Courts m the mofussd over which 
it exercises supervision agamst contempt. 
(1903) 2 K. B. 432 and (1906) 1 K. B. 32 
followed. 

The District Judge of Ahmedabad submitted 
in a letter to the High Court for its determin- 
ation certam. quest’ ons regarding the. conduct 
of lwo K VTs.ors aid “h;ee pleaders who had 
taken Satyagraha pledge i e , a pledge “to 
refuse civilly to obey the'Rowlatt Act and such 
other laws as a committee to be thereafter 
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COi-TTRACT. 

appointed' may 'think fit” The opponents, 
Editor and Manager oi a weekly newspaper 
pubhshed the letter with comments while pro- 
ceedings against those barristers and pleaders 
under the disciplinary jurisdiction of the High 
Court were pending : — 

Held , (1) that the opponents were guilty of 
contempt of court m publishing the letter 
pending the hearing oi the proceedings ; 

■ (2) that the comments made on the letter 
were of a particularly intemperate and repre- 
hensible character and constituted a serious 
contempt oi Court. ( Marten , Hayward and 
Kajiji. JJ.) I 11 Re Mohandas Karamchand 
Gandhi 22 Bom- 3L R 368 : 

58 I C 915 

CONTRACT— 'Breach— Goods to be deli- 
vered under contract were goods to be manu- 
factured and delivered by a mill — Contract 
conditional and not absolute— No implied 
warranty to get goods from the mill and supply 
them non-fulfilment 1 — Parties if released — 
Damages, See Damages. 

22. Bom L. B. 343- 

Breach — Party committing breach 

cannot set up a defence which he could have 
pleaded in a suit for damages. 

If a buyer without any jurisdiction cancels 
the contract, he is disabled irom setting up any 
defence which he might 'otherwise have done 
to an action for damages by % the seller. 
Braith Waite 9 s Foreign Hardwood Company 
(190 1 ) 2 K. B 543. foil. ( Maclcod , C. J .) 
Rustamji v, Haji 22- Bom. L B- 1165. 

Breach of — Subsequent variation — 

Measure of damages. 

The plaintiffs entered into a contract with M 
to purchase twenty-five bales ox D hopes at 
Rs. 11-2-0 per piece, The plamt’ffs thereafter 
entered into a contract with the delendants 
to sell the said bales to them at Rs. il-S-0 per 
piece. The defendant in their turn entered 
into a contract with M to sell the sa : d bales 
back to M at Rs. 11-1 2-0 per piece It was sub- 
sequently agreed upon between the plaintiffs 
and the delendants that the latter should pay 
M direct against delivery and should get M to 
give credit to the plaintiffs for the amount the 
plffs. had to pay to M. M did not carry out his 
' contract with the defendants. The plaintiffs 
filed a suit against the defendants for breach oi 
contract in not taking delivery of the bales, 
claiming damages the difference between 
the price at which the)' had sold' the bales to 
the defendants and the market price at the t'me 
of the breach The Court oi first instance 
passed a decree in favour of the plaintiffs at 
the^ rate of 0-6-0 per piece, On appeal 

Held, confirming the decree of the lower 
court that as the term of the plaintiffs con- 
tract with defendants regarding delivery was 
subsequently varied and there was to be no 
r del 1 very to defendants there could not be a 
breach - of contract on the part of the defendant 
by reason of their not taking delivery. 


| CONTRACT. 

j (2) that the correct measure of damages 
would be such as would put the plaintiffs in 
the same position as it them contract W'th the 
defendants as varied had been carried out ; 

(*3) that the plaintiffs were therefore entitled 
only to the d ; fierence between Rs. 11-8-0 and 
Rs. 11-2-0 winch would be 0-6-0 per piece. 
{Heaton and Marten, JJ ) HlRALAL Ambai- 
lal v. Gopalji Kallianji 

22 . Bom. L. B 338- 

Consideration— Acknowledgement of 

liability 

A ntsu khata :s a mere acknowledgment of 
the correctness oi an account, and it unsup- 
ported by evidence of a contemporaneous oral 
agreement founded on consideration, its mere 
evstence is not sufficient to form the bash of a 
fresh contract. Oral evidence is not admissible 
to vary the terms of a registered mortgage deed 
(M. Mitra, A. J. C.) jethmal v. Saeoo. 

58 1. C 30 

Construction — Agreement to buy 

goods of a particular description when receiv- 
ed — Arrival of goods 01 a particular descrip- 
tion a condition precedent — Tender of goods 
of a different description on arrival — Agree- 
ment at end for non-iulfilment of condition — 
Liability of vendor 1 — Damages, See’ (1919) 
Dig. Col. 329. Tribhovandas w'Nagindas. 

54 I C. 233- 

Construction — Broker — Employment 

of under-broker for fixed term— Broker's em- 
ployment, termination of in the meantime — - 
Dependent contract— Under broker not entitled 
to damages. See Damages. 

11 I*. W. 551. 

Construction — Completion of — 

Intention to reduce terms to formal docu- 
ments . 

The question as to when a contract should 
be viewed as complete and when not is one to 
be decided in each case on its own facts. If a 
consensus ad litem has been reached between 
the parties on all the proposed and disputed 
terms there is a contract but it some terms are 
left unsettled even though they are minor terms 
there is no contract. Where however all the 
terms are agreed to, any stipulation to embody 
those terms in a formal document willnot affect 
the contract except when there is a further 
stipulation, express or implied, that the con- 
tract shall not be treated as .complete till the 
formal document is drawn up and signed, 
{Spencer and Krishuan , jJJ Kamalambal 
•Doraisami Chettiar. 11 Ii. W. 179 : 

56 I. C. 26- 

Construction — Condition avoiding 

contract ■ — Not coming into existence — * 
Liability on original contract. 

A contract for the purchase of alizarine was 
entered into between parties in India. The 
contract had a reference to certain syndicate 
rates and provided that if there should bs 
any fluctuation in the syndicate rates, the 
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CONTRACT. 

conditions laid down in the latter will be void. 
These rates were apparently issued by a 
syndicate composed oi an important German 
firm of alizarine producers and an English 
member or members. There was a considerable 
stock of alizarine in India when the war broke 
out, and deliveries continued for some time 
and then ceased. The purchasers brought the 
suit for damages for breach oi a contract to 
continue the deliveries. 

Held , that as there was no fluctuation or 
alteration in the syndicate rates by reason of 
the syndicate not being operative the condi- 
tions avoiding the contract ii there was such 
fluctuation never came into operation and the 
original obligation of the sellers remained 
untouched and they were liable in damages 
(Viscount Haldane). Toohsidas Tejpal v 
Venkatachell apathy Aiyar. 

25. C. w. N 26 : 
(1920) M. W. 3ST- 557 (P. C ) 

* --Construction — Force Majeure clause 

• — -Meaning and effect — Contract between local 
buyers and sellers — Usual terms — “ Office 
_Dhara” Meaniag — Late shipment liability for 
— -Delay due to government requisition — 
Commission, Issue of — Propriety — Fact proba- 
ble by production of well recogonised publica- 
tions. See (1919) Dig. Col. 331. Firm Govind 
Ram v. Firm of Khushaldas 56 1, C 885- 

— "Construction— -Offer and acceptance 

— -Acceptance of money sent with offer — Im- 
plied acceptance. See Contract Act Ss. 78. 
and 9. 18 A L J. 73. 

Construction — Time for performance 

of , a holiday — Right to perform on the day 
following. 

In the absence of statutory provision or 
trade custom or usage to that effect the fact 
that the performance of a contract falls due 
on a holiday, does not alter the rights of the 
parties by suspending the transaction of 
private business. 

A seller is bound to establish that he was 
entitled fo perform the contract on the day 
following the holiday, by reason of the exist- 
ence of a valid usage which is deemed to have 
been incorporated in the contract between the 
parties. He must not only prove the existence 
of a trade usage, but also to establish that the 
usage when read into the written contract does 
not make it insensible or inconsistent. The 
mere fact that the usage varies the apparent 
contract is not of itselt sufficient to exclude 
The evidence. The test is, whether the inci- 
dent if expressed in the written contract would 
make it insensible or inconsistent or unreason- 
able. 

The written contract between the parties 
states explicitly that the due date of delivery 
of gopds sold, is ninety days from the 29th 
July, 1918 that is, Sunday the 27th October, 
.1918, L 

Held K t hat the usage, that if such date falls 
Pn a Sunday the due date will be the day 


CONTRACT ACT, S. 8. 

following though varies the contract is sensible 
and self -cons: stent and is not open to the 
objection oi repugnancy. ( Mookerjee , C.J. and 
Fletcher , J ) Kasiium Pania v. Hurnundroy 
Fuechand. 32 Cal L. J. 140: 

58 I. C 398. 

» Implied contract — Inference in course 

of dealmg — -Agreement to pay enhanced interest 
See Evidence Act, S 92. 47 I. A, 17. 

Right to sue — Stranger to the contract 

when entitled to enforce it — Relation of trustee 
and cestuique trust — Part performance. See 
(1919) Dig. Coe. 332. Kherode Behari 
Goswami v. Narendra Lae Khan. 

55 I. C. 310. 

CONTRACT ACT, (IX of 1872) S. 2 

— Contract — Construction— Correspondence — 
Subsequent negotiations — Effect of. 

Though when a contract is alleged to be 
contained in letters, the whole correspondence 
should be looked at, yet if once a definite offer 
has been made and accepted without qualifica- 
tion-, and it appeared that the letters of offer 
and acceptance contained all the terms agreed on 
between the parties at the date of acceptance, 
the complete contract then arrived at cannot be 
affected by subsequent negotiations. When 
once it is shown that there is a complete 
contract, further negotiations between the 
parties cannot without the consent of both get 
rid of the contract already arrived at. (Mittra 
A J. C.) The Mill Stores, Trading Co. v, 
Mathuradas. 57 I- C. 636. 

Ss 7, 8 and 9 — Offer and accep- 
tance — Proposal to purchase goods at a spe- 
cified price — Price credited by seller to account 
of purchaser— Acceptance if. complete. 

The acceptance of a proposal must be un- 
quabfied. A person making a proposal cannot 
impose on the party to whom it is addressed 
the obligation to refuse it under the penalty of 
imputed assent or attach to his silence the 
legal result that he must be deemed to have 
accepted it. Acceptance of a proposal may be 
made without express communication by the 
conduct of the acceptor. (Lindsay, J.) BiSHUN 
Padu Haldar v Chandi Prasad & Co. 

42 All. 187 : 18 A- L. J, 73: 

54 I. C. 437, 

-Ss- 8 and 9 — 1 Offer and acceptance 

— Implied acceptance — Receipt of money — - 
Effect of. 

Plaintiffs asked deft to quote the price of 
cocame and defendant quoted the price at Rs. 
20 per ounce but “ without engagement” 
meaning thereby that as the market rate was 
varying from day to day he was unable to 
quote definite price. 

Plamtiff sent a money order which deft, 
accepted and sent no reply for sometime but 
afterwards refused to supply at the rate quoted. 

Held , that the conduct of the defendant in 
receiving the money and crediting it to his 
account amounted to a' definite acceptance of 
the proposal. ( Lindsay , J.) Bishvn Pa py 
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CONTRACT ACT, S. 11. 

Haldar v. Chanpi Prasad v. Co. 42 All 
187 : 18 A- L J. 73 : 54 I. C- 437. 

-S 11 — Minor — -Contracts by guardian 

for purchase of land— Not enforceable by 
minor on attaining age. See Minor. 

38 M L J. 77- 

-S- 11 — Minor — Contract void — • 

Counter Claim— 'Cods, 

Under the Indian Contract Act where a 
minor purports to contract, his alleged contract 
is void and not merely voidable: he is a person 
who is not competent to contract 

A counter claim in a suit can only be made 
by a person who is a defendant to the suit. 

Costs allowed against a person not a party 
making suclra counter claim. (Sir John Edge) 
Ma Hnit v. Hashlim Ebraham Meter. 

38 M. L J. 353 : 18 A. L. J, 335 : 
32- O. 3h J 214 : 27 M L T 190 : 
22 Bom. L R. 531 : 551- C. 793. (P C.) 
S , 11 — Minor— ^Execution of promis- 
sory note by — Enforceability — Person more 
than 18 years old — Guardian appointed by 
court — Majority Act, S 3. 

A promissory note executed by a person for 
whom a guardian of person has' been appointed 
by the Court before he attained 18 years is a 
void contract if it was executed by him before 
he attained 21 years 30 C. 329 Ref. 

The fact that a person has attained 18 years 
and would be a major but for the Court's order 
appointing a guardian will not relieve a plff. 
suing upon a document executed by him before 
he completed his age oi twenty one years 
from the nesessity ot proving fraud or misre- 
presentation said to have been committed by 
that person. 25. Cal. 616 foil. Estoppel cannot 
overrule a plain provision of law or form the 
bas’s of a cause of action for a suit upon a 
contract when the contract itself is void. 37 
Mad (?) 38 Mad. 1071 Followed, 

Per Spencer , J. — Once a guardian of a minor 
is validly appointed by Court the minor's age 
becomes fixed by law at 21 and nothing which 
may subsequently transpire can have the effect 
of reducing it agam to 18. (Spencer and Bake- 
well t JJ ) Jambagathachi v. Rajamannar- 
SW^MI Na DAT WAR. 11 L W 596 : 

57 I- C- 678. 

S- 11 — Minor — Sale by guardian— 

Minor if bound by covenant in sale — Liability 
in damages for breach. 

A guardian of a minor cannot personally 
bind the minor by covenants entered into on 
his behalf. 

The 2nd defendant as guardian sold proper- 
ties alleged to belong to the minor 1st defend- 
ant. The vendee was subsequently disposses- 
t sed and it was found that the 1st defendant 
had no right to the property. In -a suit by the 
vendee for damages for breach of the covenant 
for title. 

Held „ that the minor was not liable but that 
the guardian mqst . be deemed to have entered 


CONTRACT ACT, S. 10. 

into the covenant personally and hence liable 
19 C. 507 foil. (Seshagiri Aiyar and Moore, 
JJ) SRINIVAS*. TrI VTACHARLU v Neelamma. 

11 L. w. 246 : 55 I- C- 436- 

S 15 — Coercion— Unlawful detain- 
ing or threatening to detain property. 

Detaining property is unlawful within S. 15 
of the Contract Act even though the person 
detaining may have some right to the property 
if the detention is not authorized by law. 
(Twotney, C J. • and Mating Kin, J ) Hla 
Mwng v. Ma-toke' 12 Bur. 3h. T- 195 : 

55 I. C 741/ 

S. 16 — Undue influence — Dominat- 
ing position — Proof of — Onus. 

A person wao sets up that a document was 
brougnt about by undue influence must, to 
start w th, establish that there was active 
confidence between the person executing a 
document and the person under whose influence 
the documeut is said to have been executed. 
(Abdur Rahim, O. C.J. and Odgers J) Rama- 
Krishna Prabhu v. Naraina. 11 L. W 112- 

S 16 — Undue influence — Plea of — 

Adult male — Capacity to transact business. 

The plea of undue influence is not open to a 
man who, at the time of the transaction in dis- 
pute, was of mature age and of some intelligence 
and who, for some years previously managed 
his own affairs (' Viscount Cave). LaL Jagdish 
Bahadur Singh v. Mahabir Prasad Singh, 

42 All* 422 : 24 C- W N. 529 : 

23- O. C. 54 : 47 I. A- 116 : 

58 I C. 845. (P C.j 

g 2.6 — Undue influence— Proof of — 

Dominating posit ion- -Use of, to obtain unfair 
advantage essential . 

Undue influence is not established by proof 
of the relations of the parties having been such 
that the one naturally relied upon the other for 
advice and that the other was in a position to 
dominate the will of the first in giving it. 

' To render influence ‘undue' it must be esta- 
blished that the person in a position of domina- 
tion has used that position to obtain unfair 
advantage for himself, and so to cause injury 
to the person relying upon his authority or aid. 

It is only when the bargain is with the 
influence or brought about by him and is in 
itself unconscionable that the burden is thrown 
upon the influencer to establish affirmatively 
that the other party was scrupulously kept 
separately advised in the independence of a free 
agent. (Lord Shaw) Poosathurai v, Kannappa 
Chettiar. 43 Mad. 546 : 

38 M L J. 349 : 18 A L X 344 : 
27 M. L. T- 316 : 13 Bur. L- T 28 : 
55 1 0 447 : 47 I. A 1 (P. C.) 

Ss. 16 and 71 — Undue Influence- 

Mortgage — High rate of interest — Hardship- 
Relief when allowable . 

If a contract to pay compound interest was 
brought about by undue influence on the part 
of the creditor or if he hud unduly taken ^dv^n- 
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tage of irs position hi the matter, he could be 
deprived of the compound interest stipulated m 
be paid, but not otherwise. The fact that the 
borrower failed to realise what the rate of 
compound interest would work out to in a few 
years or that he entered mto an improvident 
bargam (unless it is an unconsc : onable one) 
would not entitle him to relief from a Court of 
justice on the ground of hardship (Chatter jea 
and Panton, JJ ) Harendra Kumar Roy -v 
Debendra Kumar Das. 54 I C 55S. 

Ss. 16 and 74 — High rate ol 'merest 

— Relief a^r. ; pT,t tv hen granted — ■Unconsmonable 
ba-gnm. Sr..' "979) Dig Col 335. Paem Sukh 
Das v. Ram Bhujhawan Mahto. - 

1 P. L T. 34. 

Ss. 16 and 74— Interest— -High 

rate — Purdanashin lady. 

Nine and halt per cent interest though on 
such a large sum of Rs: 250,000 is not a penal 
rate. 

In respect of a transaction hf a purdanashin 
lady it must be shown that the lady had in- 
dependent advice and had sufficient intelligence 
to understand the relevant and important 
matters that she did understand them as they 
were explamed to her, that nothing was con- 
cealed, and that there was no undue influence 
or misrepresentation. ( Sirjhon Edge) Mati 
Lal Das v. The Eastern Mortgage and 
Agency Co. Ltd. 

28 M. Ii. T 351 : (1920) M W.I.631: 

47 1. A. 265 (P. C ) 

Ss. 16 and 74—0/ Interest — 

Penality — Relief against. 

Where there is no evidence that the land- 
lord of a raiyat at fixed rates took any undue 
advantage of his position, a stipulation by the 
raiyat in his kabuhyat for payment of interest 
at the rate of 75 per cent per annum on arrears 
of rent is not unenforceable on the ground that 
the rate of interest is penal and unconscionable 
(Teunon and Chaudhuri, JJ.) Bhut Nath 
Chatterji v. Mathura Mohan Naskar. 

57 I. C. 1004 

-Ss. 16 and 7 6— Mortgage— High 

rate of interest — Unconscionable bargain — • 
Power to relieve.. 

Where in a contract of mortgage interest is 
stipulated to be paid at the rate of. 240-2 in 
the absence of coercion or undue influence 
there is no reason why the rate of interest 
stipulated should not be allowed. 

Tne law relating to hard and unconscionable 
transaction has been codified in the Contract 
Act and a court cannot go outside the statutory 
provisions and follow some rules or supposed 
rules that have been applied in certain cases 
by the courts of equity in England {Fletcher 
and Cuming, JJ.) Haris Chandra Nandi 
v. Keshar Chandra Das. 

54 I. a 785 

— Ss- 16 and TAr-Movtgage — Interest 

— Hard and unconscionable bargain ■ — Power 
of court to reduce. 


CONTRACT ACT, S. 23- 

In a su*‘t on a mortgage executed by a Hindu 
lady which provided for interest at 15 per cent 
with quarterly rests the trial court allowed 
interest at 12 per cent up to date of suit .only ; 

Held that unless it can be shown that undue 
advantage had been taken the court ought not 
to come to the conclusion that the transaction 
was hard and unconsc : onable. 

On appeal the High Court allowed interest 
at the contract rate up to the date fixed for 
payment and thereafter at 6 per cent [Chaudhuri 
and Cuming , JJ.) Bejoy Kumar Addya v. 
Satish Chande\ Ghosh. 

24 C W XT 444 ; 56 I, C 1007. 

Ss 16 and 74 — Undue influence — - 

Onus of proof — ■ Unconscionable bargain — • 
Test — Compound interest — High rate. 

An agreement to pay interest at a stipulated 
rate does not become unconscionable merely 
because there is a stipulation to pay compound 
interest at the same rate m the event of their 
being a detault m tile payment of .the simple 
interest agreed upon. 

There is nothing inherently wrong or oppres- 
sive in a lender's securing for himself com- 
pound interest alter the borrower has tor a 
considerable time neglected to pay the debt or 
the interest accruing due upon it which he has 
contracted to pay. It is the state of affairs at 
tiie time when the bargam was struck that has 
to be considered and not the ultimate claim 
made. (Shadi Lal and Broadway , JJ.) Ram 
Das Abbas. 56 I C. 74- 

S 1 9 — Misrepresentation — Contract 

when voidable . 

A misrepresentation should in fact materially 
induce die contract in orde^ to give a right of 
avc- dance. (Sanderson, C J. Mookerjee and 
Fletcher, JJ .) G. M. Birla and Co. v. Johue 
Mull Premsukh. 31 C Xi. J. 158 : 

55 I C. 817. 

'Ss. 20 and 65-Mistake— Effect 

on contract. 

Where in an agreement of sale, both parties 
are under a mistake as to a matter of fact 
essential to the agreement, the provisions- of S. 
20 of the Contract Act would govern the case 
and render the agreement void and the seller 
would in such a case be liable nnder S. 65 of 
the Act to make compensation. (Lindsay, J. C) 
Fateh Chand v. Lachhmi Narain. 

57 I. c. 481- 

S. 28 — Agreement not to bid at auc- 
tion — Not contrary to public policy. 

An agreement between two or more persons 
not to bid against one another at a public auc 
tion is not unlawful or against public policy. 
(Twomey, C. J , and Ormond , J.) Nagappa 
Chetty v. Ah Rose. 12 Bur. X». T 241: 

56 I> C. 963. 

S. 23 — Bond in the name of the 

mother of creditor’s concubine — ■ Enforcement 
of. 

Where a bond executed for payment of a 
loan is taken by the creditor in the name of his 
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concubine’s mother, the debtor is not entitled 
to plead that the consideration for the bond is 
tainted with immorality and that the bond is 
therefore unenforceable. 

The mother and her assignee is entitled to 
sue as such benamidar and it cannot be treated 
as involving the enforcement of an immoral 
contract between the executant and his 
creditor (Spencer and Krishna i,JJ ) Ponnam- 
bala Mudaly v. Vasudeva Pillai. 

56 I c. 616 

S. 23 —'Champerty — English law — 

Not applicable. 

The Engl sh law of Chmperty is not in force 
in India and fair agreements to share pro- 
party in litigation w»th others is cons’deration of 
their supply mg the funds tor carrying on suits 
are not opposed to public policy and such 
agreements should rece’ve effect except w.ien, 
extortionate or inequitable. 20 Cal. 145 P C- 
15 All. 35 P. C foil (Scott-Smith and Mar- 
ti neau, JJ,) Indar Fingh v. Munshi 

1 Lah- 124 : 56 1 0 272 

* S- 23 — -Contractsagamstpublic policy 

— Meaning ot — Speculative forward dealmgs in 
gold currency — Contracts to buy and sell 
sovereigns whether opposed to publ c 
policy. Sec (1919) Dig. Col. 338, Shrinwas* 
Das v. Ramchandra. 44 Bom. 6 

S 23 — Contract — Public policy — 

Bribe to public officers. 

It is contrary to publ’c policy to induce 
public officers , for money, or other valuable 
consideration, to use their position and in- 
fluence to procure a bene Id: 21 C. L. J 537; 43 
Cal. 115. (191S) 2 K. B. 241 [ Hooker jee , C. J 
and Fletcher , J ) Maharajah Manindra 
Chandra Nandi v. Aswini Kumara Acharya 
32 C. L J 168* 

* S- 23 — Allegal contract — ■ Agency — 

Collateral contract. 

Plff. one of several judgment-debtors, asked 
the deft, to take an assignment of the decree 
on his behalf and to execute the decree agamst 
the other judgment-debtors. The arrangement 
between the plff. and the deft, provided that 
the deit. will submit accounts to the plff. of the 
amount spent in collecting the decree amount j 
and of the mony realized and after deducting 
20 per cent for his trouble pay over the 
balance to the plff. The deft realized the 
amount of the decree in execution. In a suit 
by the plff, to recover the balance due after 
deducting expenses and commission : 

Held , that the contract between the plff and ; 
the deft, was one of agency and was not 
affected by the unlawful object of the col- 
lateral cantract (to execute the decree aga'nst 
the other judgment-debtor) and that the plff. 
was entitled to sue for the recovery of the 
amount. (Abdur Rahim and Oldfield , JJ.) 
Palaniappa Chettiar v. Chockalingam 
Chettiak. 

39 M Ij J 692 : 12 Ii W 609: 

(1920) M W. 1ST- 776* 


CONTRACT ACT, S. 25. 

* S. 23 — Illegal and opposed to public 

policy — Promise to indemnify surety who 
stands bail and executes bond , 

A bad bond having been forfeited o\v : ng to 
the fadure ot the accused to appear, the surety 
sued a third person who had agreed to indem- 
nify the surety for recovery of the amount for- 
feited. 

Held , — That the contract to indemnify was 
Illegal and could not be enforced 12 C. W. N. 
329 Rei. (Walsmley, J ) Bhupati cy Nandy v. 
GOLAM EHIBAR C -fOWDRY 

24 C. W. 1ST. 368 56 I. C 539. 

S 23 — Pubic policy — Benami pur, 

chase by police officer — Contravention of 
executive orders of Government. See. (1919) 
Dig. Col. 340. Seth Balkisan v. Debi Singh. 

10 If. L E 25. 

Ss 23 and. 24 — Contract — Trans- 
fer of property — Consideration — Past 
cohabitation 

Past cohabitation is not good consideration 
for a transfer of property Macleod, C.J. and 
Heaton, J.) Kisandas Laxmandas Bairagi v. 
Dhondu Tukaram. 44 Bom* 542 : 

22 Bom- Ii R 762 : 57 I C 472. 

• Ss 23 and 65—' Illegal purpose — 

Not carried oitt — Effect of. 

The rule in pari delicto meliorest conditio 
possidentis debars a plaintiff from succeeding, 
unless he can show that the illegal purpose to 
which both parties were prives did not go 
beyond the stage of intention. 

(1903) 4 Nag L.R 26 (1906) I L. R. 33 Cal. 
967, at 979 followed. (. Mittra , JJ ) Sheikh 
Ismail v. Wasudeo 16 N. Ii- R. 129- 

S. 25 (2) — Bond — Consideration 

received during minority of executant — • 
Interest, right to. 

An agreement made by a person of full age 
to compensate a promisee who has already 
voluntarily done something for the promisor at 
a time when the promissor was a minor falls 
within S. 20 clause 2 of the Contract Act and 
is enforceable but no interest can be recovered 
upon such an agreement. (Scott-Smith, J.) 
Prabh Dial v Shambu Nath. 

541 C - 436 : 20 P. B. R 1920. 

S 25 (2) — Consideration — Promise 

to defend a suit — Contract of sale. 

The promise of the vendee to defend a suit 
to be brought by collateral of the vendors 
constituted a legal consideration for the con- 
tract of sale. 

The promise referred to above comes within 
the definition of cons 5 deration in the Contract 
Act and the contract of sale cannot therefore 
be regarded as nudum pactum. 

The fact that the collateral d Id not bring any 
suit and the vendee was consequently not 
called upon to expend any rnon-y on behalf ol 
the evidence does not make any difference so 
far as the validity of the contract is .concerned. 
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(Shad Hal and Martincau . JJ.) Muhammad 
Umar v. Wadi, 2 Lah- L. J. 306- 

S. 26 —Custom— Payment of bride 

price. 

A custom by which a person marrying a girl 
Sni juris ,s bound to pay her relatives a sum 
of money as bride price is immoral, in restraint 
oi marriage and is opposed to the principle ot 
S. 26 ot tire contract Act, (Scott Smith and 
Dundas, JJ.) Abbas Khan v Rasul. 

1 Lah- 574: 58 I C. 167- 
3- 30 — Pakka Adatia — • Wagering 

contracts. 

Where contracts between a Pakka Adat : a 
and his constituents are shown to be wager ng 
contracts, they cannot gam validity by the 
mere fact that the other contract wi'ch the 
Pakka Adatia has entered m.o w.tli th’rd 
parties to cover the first-named contracts 
have not been shown to be wagering contracts, 
(Shah and Crump , JJ } Motichand 
Magandas v Kesha v Appaji Kulkaknt 

22 Bom L. R 406 : 57. I. C- 129- 

Ss. 30 ancl 65 — Wagering contract 

— Money deposited as security — Suit for 
rec o vc ry of — * Maintainability. 

A certain sum of money had been paM by 
plrf. to deft, by way of deposit or security with 
the object that the deft, should enter mto 
Satia transactions or wager* ng contracts on 
behalf of pltf. In a suit to recover che money, 
held , that S, 65 of the Contract Act d : d not 
apply and that the suit was not m attainable. 
(1885) I. L. R , 9 Bom. 358, followed. (Rafiq, 
J .) Chhangv Mal v . Sheo Prasvd, 

42 All 449 : 18 A. L- J. 513 

3- BO — Wagering contract — Pakka 

adatia — Status of — Contracts for sale and 
purchase of Cotton — Agreements to pay 
differences — Delivery not to be given or fatten 
— Effect . 

The plffs. were employed in Bombay as 
pahka adatias by the defts:, who carried on 
business in the Berars, for the sale and purchase 
of cotton. The plff. entered into various trans- 
actions of sale and purchase of cotton on behalf 
of the defts. and submitted the account of the 
transactions to the defts, from time to time 
According to the plfBs account the defts. be- 
came indebted to them to the extent of Rs 
20,272-7-3. The plffs. brought a suit to recover 
that amount from the defts. The ‘defts. con- 
tended inter alia that the transactions were 
gambling and wagering transactions and that 
it was understood that no delivery was ever to 
be given or taken in respect of them. The 
Court of first instance passed a decree in favour 
of’ the plffs. holding that the transactions were 
not wagering transactions. On appeal : — 

Held, revers’mg the decree of the Lower 
Court (1) that from the correspondence bet- 
ween the parties it was clear . that the defts. 
were garabPng and not speculating ; 

(2) that from the evidence in the case it 
could be reasonably concluded that the parties 
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had entered into contracts knowingly to further 
or assist the entering mto or carrying out 
agreements by way of wagering ; 

(3) that, if the correspondence between the 
plris. and the defts. could be considered as 
amounting to contracts ot sale and purchase 
the evidence in the case showed that there was 
a secret understanding that cotton should 
never be called for or delivered and that differ- 
ences should only be dealt with ; 

(4) that if the plfis. were employed for 
reward there was evidence to show that the 
phis knew that the defts. were only dealing in 
differences and that there was an understanding 
that whatever the pltfs. might do on the 
ins 1 ructions the transactions as between them- 
selves were to be settled by paying differences ; 
and 

(5) that the evidence pointed to an under- 
standing not only between the plfis and the 
defts. but also between the pltfs, and the per- 
sons with whom they dealt that all transactions 
should be closed either before or at the Voida 
by payment of differences 

Held, further, in respect of the contention of 
the plus that the greater part of their claim 
related to differences resulting from cross 
contracts that where the Court finds that there 
is a secret understanding when the contract is 
entered into that only differences are to be 
pa : d and rece'ved, it does not matter much if 
the parties before the Vo' da agree to fix their 
losses or gains rather than wait until the Vaida. 

Per Macleod, C J. — If the contract between 
a pakka adatia and his constituent is a con- 
tract of employment, such a contract can by 
its very nature come within the difinition of a 
wagering contract and the pakka adatia must 
win unless the consitituent can bring the con- 
tract within the provisions of Bombay Act III 
of 1865. 

The only difference between the relationship 
of a pakka adatia and his constituent on the 
one hand, and that of a broker personally 
liable on the contract he enters into on orders 
rece-ved and lrs client on the other, is that in 
the latter case the broker enters into the 
contract as agent for chent, he himself being 
personally liable to the person with whom he 
contracts, while the adatia does not make the 
contracts with third parties as agent, but as 
principal, the constituent having no right to be 
brought into contract with the third parties. 
(Macleod, C.J , and Fawcett, J ) Manalal v. 
Radhakison. 22 Bom- L- R. 1018* 

Ss. 38 and 43 — Co-mortgagees — 

Payment to one , if a discharge of the entire 
debt . 

Payment to one of two mortgagees is not dis- 
charge of th mortgagor's liability to the other. 

Unless the contrary is shewn mortgagees 
must be regarded as having a separate interest 
in the money advanced by ihem although they 
take a joint security and must be treated as in 
[ the position of tenants in common and not 
i joint tenants 20 M. 416; 36 M. 344 pot toffo-vyed. 
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L. R. 22 Q B. D 507; (1001) 2 Ch 160; X L. 
R 38 C. 342; 21 C. L. 570; followed. 

S. 38 (3) ox the Contract Act, relates to joint 
promisees and not to co-mortgagees whose in- 
terests are several. ( Dawson Miller, C J and 
Contis, J ) Syed Abba s Ali v. Miski Lall 
5PL J 376 : 56 I C 403 
S- 43— Co- debtors — Agreement bet- 
ween creditor and one of several joint debtors 
to realize whole of joint debt from other co- 
debtors , 

Although a creditor is at liberty to realize the 
whole of his dues from one ot his several jo’nt 
judgment-debtors, he cannot bind himself not 
to proceed against one of them to realize the 
whole of his dues from the other debtors. An 
agreement between one of several co-debtors 
and their creditor that the latter would proceed 
against the other co-debtors and absolve him 
from liability on condition of his help’ng the 
creditor to recover his dues from the others, 
and refund a certain sum of money deposited 
by the debtor with the creditor if his dues are 
so realized from the other debtors is one which 
should not be enforced by the Courts. (JV. R. 
Chatter jee and Panton, JJ ) Haeendka 
Chandra v 0 Iswar Chandra Saha 

57 I. C. 844. 

• S. 43— Co-mortgagees — Payment to 

one a discharge of the entire debt, See Con- 
tract Act, Ss. 38 and 43. 5- P Pi. J- 376. 

* Ss. 43 and 45— Partnership— Pay- 

ment of debt to one of the partners — Dis- 
charge of liability. 

A payment to one of two partners constitut- 
ing a firm operates as d ; scharge ox liablity 
( Rattigan , C, J.) Hodi Nidha. 

54 1. C. 273, 

S- 45 — Mortgage debt— Jointly 

payable to three brothers — Release by one not a 
full discharge. 

A release given by one of the co-mortgagees 
is not a discharge of the entire mortgage much 
less a release given by one of the heirs of a 
deceased mortgagee the mortagage subset- 
sing to the extent of the shares of the others who 
are entitled to get a mortgage decree to the 
extent of 'their proportionate shares. [Jwala \ 
Prasad and Ad ami, JJ.) Jsanamau Sat- 
pathi v , Talua Ramhari Pattra. 

5 P. Ii- J. 151 :1FLT. 102 : 

55 I.G: 841- 

S. 55 — Contract — Time, when essen- 
ce of the Contract— Date fixed for performance 
and penalty for breach — Laches-Party guilty 
of*— Rights and liabilities of, See (1919) Dig. 
Col. 345 M aha deo Prasad Agarwala v. 
Narain Chandra Chakra varthi. 

24 C. W. 3L 380. 
— S- 50 — Contract — Difficulty of per- 

formance — Effect of. 

_ Mere difficulty in performing a contract or 
the need to pay exporbitant prices does not I 
taring' a case under S. 56 of the Contract ActJ 
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and render the contract impossible of perfor- 
mance 40 Bom 301 foil (M itra, A.J C.) 
The Mill Stores Trading Co. v. Mathu- 
ra das. 57 I. c. 636. 

— — S, 5 Q— Contract — Impossibility of 

performance — Damages. 

Where the parties were fully aware of the 
restriction imposed by Government on the 
supply of railway waggons on account of the 
war and contract was entered into for the sale 
of goods and delivery thereof in the manner 
stipulated in the contract on the assumption 
that by the time the goods would become 
deliverable under the contract the sa'd restric- 
tion would be removed. 

Held, that the contract was void being 
impossible of performance and the buyer was 
not entitled to recover any compensation from 
the seller who was excused from the perfor- 
mance of the contract, (Rankin, J ) Kunjilal 
Manohar Das v. Durgaprosad Debi- 
Prosad. 24 C W- IT. 703: 

58. I C. 761. 

—S 02 — Failure of substituted contract 

— Original contract revived. See (1919) Dig. 
Col. 347. Dueaiswami Aiyar v Krishnaier, 

54 I. C. 313. 

S- 65 — Applicability of- — Illegal con- 
tract — Right to recover moneys advanced. 

S 65 oi the Contract Act has no application 
where the contract embodies a purpose known 
to be illegal to which both sides are parties. 
(Drake-Brockman J. C) Bhure v. Sheo- 
Gopal. 54 I. C 794. 

S. 65— Becomes void— Meaning of. 

The express on " becoming void” in S. 65 
of the Contract Act presupposes enforce- 
ability and that which is not enforceable can- 
not become void. (Kotwal, A. J C) Bhojr pj 
Dulaea. 57. I. C. 680. 

• — S- 65 — Contract — -Receipt for ad- 

vance — Material alteration of contract — ■ 
Right to recover advance. 

A document containing the terms of a 
contract between the plff. and the deft, was 
materially altered by plff. without the know- 
ledge of the deft. The payment of advance 
was acknowledged on the same piece of paper 
by the deft, and the defendant committed 
breach of the contract. In a suit by pin, for 
damagesmnd return of the advance. 

Held, that the plamtitf though he cannot 
recover damages under the contract, entitled 
to recover that advance under S. 63 of the 
Contract Act trearng the contract as vo'd, 

( Spencer and Krishnan,JJ.) KaNDREGULA 
Anantha Rao Pantulv n. Sukayya. 

43 Mad. 703 : 38 ML L J. 256 : 
(1920) M W N- 187 : 11 L W. 390: 

27 M. Is. T. 134 : 55 I. C. 697. 
S. 65 — Insurance — Dexault in pay- 
ment of premia — Lapse — of policy — No right 
to recover premia actually paid. See Insurance, 
Life. 38 5T L J- 135. 
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COXTTRACT ACT, S. 65. 

S, 65 — Joint Hindu family — Mortgage 

by manager — -Not valid and binding — Suit for 
refund ot consideration — -S. 65 not applicable 
— Personal remedy barred after six years. 

1 P. L. T- 535 

* S. 65 — -Mortgage of joint family — 

No legal necessity — • Subsequent suit for 
money. 

Where a suit by the mortgages for fore- 
closure on the basis of a mortgage by condi- 
tional sale was resisted by the sons of the 
mortgagor on the ground that the property 
mortgaged was ancestral joint family property 
and that there was no legal necessity for the 
loan taken, and was dismissed, on which the 
mortgagee brought another suit for simple 
money decree, held , that, whether or not there 
was a personal covenant in the bond, the 
mortgagee is entitled to relief under S. 6c ot 
the Contract Act. (Lindsay, J C ) Shambu v 
Nand Kumar. 23 O. C 2SA 

58 I. C. 963 

3. 65"Saleof deft's mortgage rights 

in execution — Pending confirmation sale to 
plff. by deft — Sale confirmed — Right of pur- 
chaser at private sale to refund of money — 
Refusal of advantage received Sec (7919) Dig 
Col. 348. Mahabir Prasad Pande v Gang a 
Dehal Rai. 42 All. 7. 

S. 65 — Void agreement — Minor — 

Liability to restore advantage , 

S. 65 of the Contract Act starts from the 
basis of there being an agreement or contract 
between competent parties ; it has no appli- 
cation to the case of a minor contracting party 
where there never was and never could have 
been any contract. 30 C. 59 P. C Ref. (Macleod, 
C.J .and Fawcett, J ) Motilal Mansukhram 
v. Maneklal Dayabhai. 

22 Bom L R. 1195 

S. 65— -Wagering Contract — Money 

deposited as security — Suit for recovery o., 
not maintainable — S. 65 of the Contract Acl 
inapplicable. See Contract Act, Ss. 30 And 
65. 18 A- Xi J 513 

S 69 — Contribution — Co-defendants 

— Decree for costs — Revenue sale — Rights 

under — Sale set aside by Civil Court . 

Where the plaintiffs and the*deiendants were 
purchasers at a revenue sale, and their posses- 
sion had been confirmed by the Commissioners, 
but the suu to set aside the revenue sale 
was decreed, and the appeal preferred to the 
Privy Councd had been d ; sm:ssed, and costs 
awarded against the tormer were realised trom 
ineplanthts alone, who brought the present 
smi lor contribution agamst the defendants, 
woo were co-defendants, appellants to the Privy 
Councd: 

Held, that the suit was maintainable, and the 
rule oi non contribution among joint tort 
e tsT's wrs not appl ; cable, where the parties 
wwo a fide prosecuting them case, and not 
dom§ an illegal or unlawful act. 4 Pat. L. J. 


CONTRACT ACT, S. 73. 

'ISO and 7 W. R. 384 rel. (Coutts and Sultan 
Ahmad, JJ) Ramdeo Ram Marwari v. Rai 
Baijnath Goenka Bahadur. 

IP L. T- 624 : 58 I. C. 31. 

S69 — Contribution ■ — Co-plffs insti- 
tuting false case on a mortgage bond — ■ Costs 
— Liability 

A co- plaintiff who conspired with the other 
plamtjff and brought a false suit on a mortgage 
bond, which was dismissed, and who was made 
to pay the entire costs, was not entitled to 
mamtam a suit for contribution against the 
other plaintiff. 

Institution of a false case is doing an illegal 
or unlawful act, and the rule of non-contribu- 
tion among joint tort feasors is not limited to 
torrous acts only. (Coutts and Sultan Ahmad , 
JJ.) Kalanath Chaudhury v. Jadunandan 
Kumar. 1 p. L. T. 620 : 58 I. C- 28. 
3- 69 — Payment by person interest- 
ed — Right to recover. 

Although S. 69 of the Contract Act does not 
require the person mabng the payment to be 
compellable to make it, or that it should be 
made at the opposite party's request the per- 
son making the payment nevertheless must 
establish some material interest m making the 
payment, that is to say, he must show that by 
the payment he averted some loss or detriment 
to himself: (Drake-Brockman, J . C ) Mojiram 
v, Sagarmal 55 I C 60. 

3. 69 — Suit for contribution — No 

question of appropriation arises. See Con- 
tribution. 56 I. C. 949. 

'Ss. 69 and 70 — Contribution — - 

Pat -near and darpat tidar — -Suit for rent — - 
Sale — Deposit of decretal money and statutory 
compensation by co-sharer not a party — Suit 
for contribution. 

The plamtiff who was part owner of a 
darpatni wh»ch had been sold by the patnidar 
in execution of a decree for rent obtained by 
h ; m in a suu in which the plamtiff had not 
been made a party had the sale set aside by 
deposit’ ng the decretal money and the statu- 
tory compensation ot five per cent of the pur- 
: ehase money due to the auction purchaser and 
then sued the other co-sharers for contribu- 
t : on : t 

Held, that though the decree was not bind- 
ing on the plamtiii, as the entire darpatni had 
been put up to sale, the plaintiff had the right 
to sue under S. 70 oi the Contract Act, though 
not under S 69 and that not merely in respect 
oi the decretal amount but also oi the statutory 
compensation money intended tor the auction 
purchaser 38 Cal 1 ; 16 CJbJ. 156 ; 16 C. W. 
N. 975 ref. (Richardson and Hilda, JJ) 
Kangal Chandra Pal v. Gobi Nath Pal. 

24 G. W. N. 1068. 

S 7 3 — Damages — Breach of contract 

— Sale of goods — Measure of damages. 

Plff. a trader in flour at R, used to get his 
goods from the defendant -at Allahabad. On 
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2 1-7-1914 Plff. wrote to deft as follows 11 With- 
in 5 or 7 days in July I shall send an order for 
one wagon of goods. Please write Swoda 
(Contract) m respect thereof " It was further 
stated that plff. would send for 2 wagons tor 
delivery m August, 2 wagons in September, 
2 wagons in October and 2 in November and 
that these wagons would be sent for (one at a 
time) at an interval of 15 days Plif asked 
defts to quote rates. On the 24th July the 
defts. sent a reply quoting the rates from July 
to November. On the 24th July plff. sent a 
telegram ordering delivery oi one wagon ol 
goods on a former contract and that was des- 
patched by the defts. On 26-7-1914 plff. wrote 
as iollows : — ■*' The goods ordered for might 
have been sent by you. Please write swoda 
for one wagon for the month of July in respect 
of flour". Then followed the rate oi the goods 
as quoted in the defendant's letter dated the 
24th July. The letter then proceeded as follows : 

Please write swoda fer 4 wagons in respect 
thereof. On arrival of the goods ordered I 
shall send for 1 wagon of July swoda. Further 
I shall make the swoda for the months of Octo- 
ber and November pucca hereafter. Please 
send a reply to this letter." On the 29th July a 
letter datted the 2Slh July was despatched by 
the defts. to .plff. in which, the same rates as 
were quoted on the 24th July were given. On 
the 29th July the defts. sent a telegram to plff. 
in which they gave different rates from what 
were quoted in their letter dated 24ih July. 
On the 30th July plff. objected to the rates 
mentioned in the telegram. 

Held , that the letter dated the 24th July 
constituted a complete contract. 

The rate of damages was the difference be- 
tween the price prevailing at R on the day of 
delivery and the contract rate plus the cost of 
freight and bags* (Chatter jea and Duval, JJ ) 
Madhusudan Koer v. Badaidas. 

31 C. L. J 93 : 56 I C 693 
S- 74 — ■ Penalty — Default of instal- 
ment — Interest. 

The provision to pay interest from the date 
of default of payment of instalment u£> to the 
date of realisation ; s a perfectly proper provision 
as to interest and is not at all penal. (Coutts 
and Das, JJ.) Baij Nath Goenka v. Daleep 
Narain Singh. (1920) Pat 261 : 

1 Pat L. T. 582 : 58 L C. 489- 

7 4 .— Penalty — Duty of Court to 

award relief . 

■ Where a mortgagor pleads that the stipula- 
tion as to the payment of interest is penal, the 
question before the Court is not what the 
mortgagee has actually charged and whether 
that is penal or not, it must decide for itself 
whether original stipulation as to interest was 
penal or not ; and if it was penal what reason- 
able compensation the plaintiff is entitled to 
receive. (Dranc- Brockman, J C. and Kotwal , 
A J. C.) Ban si v Sheo Shankar Puri 

55 I C 66. 


DECISIONS 

CONTRACT ACT, S 74- 

S* 74 — Penalty — High rate of 

interest — ■ Duty of Court — • Reasonable rate 

Under a mortgage the pruicipal sum was 
payable whhin S’x months and on default 
mterest at the rate of 374 per cent should be 
charged. Held , that the rate of interest was 
penal and the compensation awarded at the rate 
of 124 per cent was reasonable. But the rate 
should have been allowed up to the date fixed 
for payment and interest at 6 per cent, after 
the date. [Lyle, A J C) Kali Prasad v. 
Muhammed Yasin Khan. 54 I C. 833, 

S 74 — Pena Ity — Lease — Provision 

for penal mesne profits on failure to surren- 
der— Relief against. 

Where a lease contains a stipulation that the 
lessee shall pay mesne-profits at an unduly 
h'gh rate on failure to give up the lands which 
form the subject matter of the lease on the 
expiry of the period for which it is granted the 
Court has power to alter the rate agreed upon. 
(Adami and Das , JJ.) Morgan v. Badu 
Ramjee Ram. 5 P. L J- 302'- 

(1920) Pat- 168 : 1 Pat L. T 310 : 

56 I. C. 366. 

S- 74 —Penalty— Mortgage— Com - 

pound interest on def atilt. 

An agreement to pay interest at 'the rate - of 
Rs. 12 — 12—4) per cent, per annum is not un- 
conscionable nor can such an agreement be- 
come so merely because there is stipulation to 
pay compound interest at the same rate in the 
event of there being a default in the payment 
of the simple interest agreed upon. 

124 P. R. 1918 P. C. foil. (Shadi Lai and 
Broadway, JJ.) Ram Das v Abbas. 

2 Lab. Ii. J. 393 : 56 I. C. 74- 

g 74 — Penalty — Nature of — Relief 

against. 

A penal provision under S. 74 of the Contract 
Act is not restricted to money, increased 
interest or the bke. It is wide enough to include 
any other stipulation by way of penalty, e. g., a 
stipulation to convey certain property on 
default of payment of a debt on a fixed date. 
(Stuart and Kanhaiya Lai, AJ C) MahadeO 
Baksh Singh v. Sant Baksh Singh. 

23 0.0. 118:7 0, Xi. J. 356: 

571. c. 513. 

-5 . 7 4 — Penalty — Rel ief aga i nst — 

Power of court to allow reasonable 
compensation. 

S. 74 of the Contract Act is not restricted to 
money, increased interest or the like. It is 
wide enough to include any other stipulation 
by way of penalty for instance a stipulation to 
convey certam property on default of payment 
of a debt on a fixed date. 

Where a penalty is designed only to secure 
money, the court can give by way of recom- 
pense all that can be reasonably expected or 
desired. 
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21 O. C , ISO and 34 X C 300 Ref. {Stuart 
and Pandit Kanhaiya Lai , JJ ) Mad ho 
Bakhsh Singh v. Sant Bakhsh Singi-l 

23 O C. 119 

Ss. 74 and 16 — Interest — Hard and 

unconscionable bargain — No power to relieve 
against in the absence of circumstances bring- 
ing the case under S. 15 or S. 74. See CON- 
TRACT act, Ss. 16 and 74. 54 I C 785. 

Ss 74 and 1 6— Penalty — H’gh 

rate of interest — Hardship — No power to 
relieve in the absence of circumstances bring- 
ing the case within S. 16. Sec Contract Act, 
Ss. 16 and 74. 541- C 558- 

S. 75 — Offcer to settle a claim — 

Not a promise to pay. 

An offer to settle a claim at a certain 
amount could not be treated as a promise to 
pay the amount (Bauer ji , J ,) Mutsaddi Lal 
v. B. B. and C. I Railway Co. 

42 All. 390 : 18 A- Ii. J 377 : 

58 I. 0. 547. 

— Ss- 79, S3 and 118— C. I. F. 

Contract-Sale of goods — Right to reject 
goods — Grounds for 

Under a C. I. F. contract property in the 
goods sold passess at the time of shipment but 
such passing is subject to the buyer's right to 
reject the goods if after inspection they are 
found to be not goods in accordance with the 
contract ; this however reiers to the goods at 
the time of shipment and not to any shortage 
or deterioration caused on the voyage for | 
which the buyer's remedy is on the policy of i 
insurance. (Twomey, C J. and Robinson J.) 
Ah choy v . Tradjng Company. 

56 I. C 978 

-S- 86 — C /• Contract — Property 

when passes. 

S, 86 of the Contract Act does not preclude a 
buyer from agreeing to take the risk of loss 
or damage before the property in the goods 
passes to him. In a C. I. F. contract on tender 
of the effective shipping documents the pro- 
perty in the goods passes to the buyer, but even 
if this were not so, a contract, the terms of 
which imply that the goods are at the buyer's 
risk from the time of the shipment, is not 
invalid. ( Twomey , C. J. and Robinson , J ) 
Ah choy v . Trading Company 

56 I. C. 978. 

S- 88 — Sale of goods — Ready goods 

■ — Meaning of — Damages. 

A seller under a contract for sale of 'ready 
goods' sued the buyer to recover damages for 
not taking delivery of the goods. The defence 
Was that the seller had not the goods in his 
possession at the date of the contract and the 
buyer was not, therefore bound to take deli- 
very : — 

HelddA hat if at the time of entering into the 
contract and during the period intervening 
between that date and the due date the seller 


CONTRACT ACT, S. 129- 

was in a position at any moment when called 
upon by his buyer, to deb ve r the goods, he had 
sufficiently complied will the terms of the 
contract. ( Buckland , J.) Mulch and Chan- 
dolia v. Kundanmull. 47 Cal- 458- 

S 107 — Contract for sale of goods 

— Sale not complete — No ascertainment of 
goods — Damages on re-sale — ■ Measure of. 

In an action for damages for breach of a 
contract to buy goods the plaintiff could only 
recover the difference between the contract 
price at the market price at the' date of the 
breach and not between the contract price and 
the price fetched at the re-sale which took 
place much later. 

Where there is no complete sale S. 107 
1 of the Indian Contract Act (IX of 1S72) has 
no application. (Kanhaiya Lal) Shambu 
Dayal v. Durga Prasad. 23 O C. 67: 

56 1.0.647. 

S 108 — Exception I — Mate f s receipt 

— Document showing title to goods . 

A mate's receipt is not a document showing 
title to goods within the meaning of exception I 
to S. 108 of the Contract Act. 7 Bur. L. T. 
49 Foil. ( Twomey , C t J. and Mating Kin, J.) 
Ellerman Rice Mills Ltd. v. Pe Gyi. 

12 Bur. L. T. 184 : 55 I. C. 239- 

S • 1 1 3 —Sale of goods — W arranty . 

S. 113 of the Contract Act has no application 
to the case of a sale of specific goods which 
were before the parties at the time of the 
negotiations because such a sale is not one of 
goods "as being of acer tarn denomination" so 
as to give rise to the warranty referred to in 
the section, namely, a warranty that the goods 
were such as are "commercially known by that 
denomination"' (Lindsay, J. C.) Fateh Ciiand 
v. Lachmi Narain. 57 I. C 481. 

Ss- 113 and 118— Sale of goods by 

description — Goods not answering to — Rights 
of buyer. 

A buyer is entitled to refuse to take delivery 
of goods when they do not answer to the 
description in the contract and is not liable to 
pay any damages which the vendor may have 
suffered on account of such refusal, f Broad- 
way , J.) Firm of Prabhu Dial Kishan 
Chand v. Hari Chand. 55 I. C 209. 

Ss 129, 130 and 131— Guaran- 
tor's dedth — -Effect of— Continuing guarantee 
— Fidelity guarantee. 

The guarantee of fidelity in a place of trust, 
as for instance the post of khazanchee of a bank 
for a fixed or determinable period and of a 
permanent character, is not a continuing 
guarantee which is defined by S. 129 of the 
Contract Act as a "a guarantee which extends 
to a series of transactions," and is therefore not 
revoked by the death of the guarantor. 

Where in a case a khazanchee of a bank was 
by the express terms of the contract of his 
employment required to report upon the 
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“credit, solvency and circumstances” of cus- 
tomers, and he did not report his own fraudu- 
lent dealings w th the bank. Held, that it was 
a misfeasance of the duties of a khazanchee 
within the terms of the agreement. (Lord 
Phillimore) S N. Sen v. Bank of Bengal. 
32 C. Ii J 223 s 28 M. L T- 124 : 
13 Bur. Ii T 94 : 58 I. C 1- (P- C j 

g — Continuing guarantee — 

Death of surety — Liability of guarantor — • 
Contribution. 

A and X stood sureties for one 2 who was a 
candidate for service m the Postal Department. 

Under the terms of the bond they bound 
themselves and their heirs for the conduct oi 
2, but either of them could terminate his 
suretyship on giving certain notice to the 
postal authorities. A d‘ed ; X misappropriated 
money and I had to pay the whole amount 
In a suit for contribution against the heirs 
of A held that the guarantee was a continuing 
guarantee and that under the terms ox the 
security bond the surety could not be d'seharg 
ed by death and so, his property was liable 
to contribute (Gokul Prasad and Ryves, JJ.) 
Mahomed Ubed Ullah v. Mahomed Insha 
Allah Khan 18 A. L, J, 976. 

S. 133 — Principal and surety — • 

Variation in Contract with principal — Con- 
tract providing for continuance of liability of 
surety . 

The plaintiffs appointed defendant No. 1 as 
their sub-agent to sell their goods on commis- 
sion at the rate of l\ per cent, on the sale 
proceeds and the latter was to get all the office 
expenses Defendant No 2 stood surety tor 
defendant No. 1 and expressly waived all or 
any of the rights as surety wlvch may at any 
time be inconsistent herewith and which he 
might be otherwise entitled to claim and en- 
force,” and further agreed that the guarantee 
shall not be revocable by him at anytime, but 
shall continue during the employment of the 
sub agent.” Subsequently the plaintiffs varied, 
without the knowledge or consent of defend- 
ant No. 2, their contract with defendant No 1 
whereby the latter was to receive commission 
at the rate of 22 per cent, inclusive of all 
office expenses, A question having arisen 
whether the variation had the effect of dis- 
charging the surety (defendant No. 2) from 
all subsequent liability: 

Held , that under S. 115 of the Contract 
Act 1872, the variation involved the result that 
the surety was discharged as to transactions 
subsequent to the variation. 

The general clause in the letter of indemnity 
under which the surety waived all rights under 
the statute could not be read as implying any 
consent to the variation within S 133 or as en- 
titling the plaintiffs to enforce the liability 
against the surety even though, according to 
law, he was discharged from such liability 
( Shah and Hayward, JJ j K R. Chitguppi 
C o., v, Vina yak Kashixath Khadilkar. 
§2 Bom, L. R, 659 : 58 I. C. 184- 


CONTRACT ACT, S. 137- 

Ss 133 and 139 —Discharge of 

Surety — Rescission of contract. 

The plamtiiis agreed to buy from B 100 
bales of Broach Cotton for April 1918 delivery 
at Rs. 406- 12-0 per candy. The defendant as 
surety guaranteed the performance of the con- 
tract. The pla ; ntiffs on hear ; ng reports as to 
the financial soundness of B agreed to sell B 
100 bales of Broacn Cotron for the same deli- 
very at Rs 617-8-0 per candy. The plaintiffs 
sued the derendant to recover the difference 
between the rates of the two contracts or the 
ditierencs between the rate of the first contract 
and the rate on the due date of delivery. The 
defendant contended that he was discharged 
from his suretyship by reason of the second 
contract between the plamtiff and B. 

Held , that each oi the contracts was capable 
of performance on the due date and there was 
no resc’ss : on of the orig'nal contract by a new 
agreement. 

(2) that the defendant was therefore not 
discharged as surety and was liable to pay the 
plaintiff's damages calculated on the difference 
between the rate of the contract and the rate 
on the due date of delivery (Crump, J .) 
U DERAM V, Sill VB HA JAN 

22 Bom L R 711 : 58 I C. 272* 

Ss- 134 and. 139 —Principal and 

surety — Promissory note — Suit against 
maker and sureties — Withdrawal of claim 
against maker during trial — Effect of — 
Plff f s right against sureties — English and 
Indian Law . 

During the trial of a suit on a promissory 
note brought against the maker and two sure- 
ties the plaintiff withdrew his claim against 
the maker, the principal debtor. Held , (1) that 
there was a reservation of plaintiff's right to 
proceed against the sureties and (2) that the 
release of the principal debtor during the trial 
of the suit d : d not destroy plaintiff's right to 
proceed against the sureties. 

The principle of the English law that the 
discharge of the principlal debtor will not 
affect the right of suit against the sureties 
there is a reservation to proceed agamst them 
is appl ; cable in India L R, 7 C. P. 9, 38 M, 
17g Ref. Ss. 134 & 139 of the Contract Act 
are applicable to negotiable instruments. 
(Seshagiri Iyer and Moore, JJ.) Murugappa 
Mudaliar v. Munusami Mudali. 

38 M. L. J. 131 : 11 I*. W. 248 : 

(1920) M- W. 1ST. 178: 

54 I. C. 758. 

S. 135 — Principal and surety -Delay 

— Forbearance to sue. 

A mere forbearance or delay in suing the 
principal or pressmg him tor payment does 
not discharge the surety. (Shadi Lai and 
Martineau JJ.) Ram singh v Gulab Ral 

2 Bah. B J. 316 : 55 I. C 610. 

Ss 137 and 139 —Abatement of 

appeal against debtor — Effect of on liability 
of surety. 
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The abatement of an appeal as against the 
principal debtor does not necessarily imply 
that the debt payable by him is extinguished 
or discharged, and m such a case bability oi the 
surety contmues m spite ot the abatement. 
(Kanhaiya Lai , J C.) Ram Sarak v. Binde- 
SHRI. 54 1. C 105 

S 145 — Principal and surety — 

Decree against both— Surety discharging 
decree— Payment . 

A decree was obtained agamst plaintiff as 
surety jointly with the principal debtor. The 
plaintiff paid off the debt by executing a 
mortgage in favour of the decree-holder, and 
sued to recover the amount paid by him as 
surety from the heirs of the princ'pal debtor: 
Held , that the suit was mamtamable as the 
mortgage, being a conveyance oi a transfer oi 
property and not merely the mcurrng of a 
pecuniary obligation, was a good payment 
under S. 145 oi the Contract Act. (Macnair, 
A.J . G.) Mathura v. Chotu 58 I- C. 123 

Ss 151 and 152— Railway- 

Liability oi in Ind.a — Badee not an insurer — 
Special contract rednc ng lability — Validity of. 
See Railways Act, S. 72. 

24 C. W. N. 198- 

S- 171 — * Factor — Agent for sale of 

goods making advance against goods — Agree- 
ment to recoup advance from sale proceeds — - 
Suit by agent for refund of advances before 
actual sale • — Maintainability of. 

A factor to whom goods had been cons : gned 
for sale and who had made advances as agamst 
them, is not entitled to sell without the con- 
sent of the owners. 

Such a factor is entitled to mamtam a sub 
for reiund oi advances before an actual sale 
of the goods, if he had waited a reasonable 
time for the sale to take place in the ordmary 
course of bus 1 ness even though the agreement 
between the parties was that the advances 
were to be repayable from the sale proceeds 
{Wallis. C.J and Sadasiva Aiyar, J.) Sheik 
Mahamad Maracayar v. Oakley Bow- 
den & Co. 11 I*. W. 1 : 55 I. C. 671. 

S 178 — Consignment of goods — per- 
son authorised to take delivery of goods by 
consignee — Pledging receipt— pledgee it 
acquires title to the goods — fraud of third 
party. See (1919) Dig. Col. 358. Profulla 
Kumar Bose v. Nobo Kishore Roy, 

54 I. C. 224. 

$ 230 — Contract by agent person- 
ally interested in subject matter — Suit by 
agent maintainable . 

When an agent enters into a contract he 
may sue thereon in his own name if he has an 
interest in the contract. 24 M. 150 toll. {Marti- 
neau, J,) Mallhu v % Megh Raj. 

55 I. e. 992. 


CONTRIBUTION. 

S. 230~ 'Contract by agent — Per- 
sonal liablity. 

In case where a man is by profession an 
agent ol some particular firm and describes 
himself as such, he may still be contracting in 
h’s personal capacity, but the mere fact that 
he lads to specify h;s capacity, as an agent 
m s’gmng a contract does not raise any such 
presumption when the terms of the contract 
itself are clearly to the contrary, (Chevis, A. 
J. C. and Wilberforce, J .) Messrs. G. S. Bhar- 
gava & Co., v. B. Kobayashi. 

2 Bah. L. J 374. 

S. 230 — Firm — Decree against — - 

liability of partners. 

An award against a firm is not bad The 
provis’ons relating to the execution of a decree 
agamst a firm apply to an award which has been 
filed Partnership is a relationship between 
persons recognised by law. The law does not 
recognise a partnership as being an entity at 
all ; it is a mere guise or cloak or name by 
wmch the individual persons, joint owners, are 
concealed or pointed out. {Rankin, J.) Louis 
Dreyfus & Co. v. Purushottum Das 
Narain Das. 47 Cal. 29 s 56 I. C. 325- 

S. 247 — Minor partner — Adjudica- 
tion as insolvent. 

A minor partner of a firm cannot individually 
be adjudged an insolvent : but an application 
tor an adjudication may be directed against the 
firm and the minor's interest therein. 42 
Cal. 225 appr. (Tudball and Stdaiman, JJ.) 
JagmohaN t?. Grish Babu. 

42 All. 515 s 18 A. L. J. 611 s 
58 I C- 557, 

S. 254 (5) — Partnership — Suit for 

dissolution by partner who has been guilty of 
misconduct. 

Plff. sued deft, for dissolution of partnership 
on the ground of disputes between the partners 
and also misconduct and d’s honesty on the 
part of deft. It was found that plff. himself 
had been guilty of gross misconduct that he 
had destroyed the old account books, had 
falsely prepared a balance sheet had made 
false entries in the books, and had tried to 
deprive the firm oi a valuable account. 

Held, that plff. who was himself guilty of 
misconduct is not entitled to sue for dissolu- 
tion of partnership and the suit was liable to 
be dismissed. {Rattigan, C. J. and Abdul 
Raoof,J.) Ram Singh v . Ram Chand 

1 Lah. 6 : 9 P. Ii. R. 1920 s 
57 I. a 185. 

CONTRIBUTION — Co - debtors - Dis- 
charge liability by one— Right to contribution. 
Llm. Act. Arts. 61, 99 and 120. 

57 I. C 88A 

Co- sharers- -Payment of rent — Decree 

by one — Right to contribution — Appropriation 
— Contract Act, S. 69, 
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CONTRIBUTION. 

Where a co-sharer is not bound by law to 
pay a rent decree in favour of the superior 
landlord, he is not hable to contribution where 
the decree is paid off by the other cc-sharer 
Where a statutory duty is imposed on a court 
it must be presumed that that duty has been 
performed There is no question of appropria- 
tion in a suit for contribution under S. 69 of 
the Contract Act. (Das, J ) Kamaleswari 
Prasad Singh v. Jagar Nath Sahyi 

56 1- C 949- 

Costs — Co-plaintiffs — Contribution 

as between. 

The rules applicable to the question of con- 
tribution as between co-defendants do not 
necessarily apply to the case oi co- plaintiffs. 

Where persons acting under a bona fide 
claim of right had brought a suit to substan- 
tiate that right, but the suit was ultimately 
dismissed for default and costs were awarded 
against the plaintiff : Held , that a suit brought 
by one of them from whom the whole of the 
costs had been realised, for contribution against 
bis co-plamtiffs was maintainable. 7 A. LJ. 
R, 720 ; 5 Cal 720 ; 11 Ch. D. 236 ; 25 Mad. 
599 dist. (Sulaiman and Goknt Prasad , JJ ) 
Ram Sarup v. Baij %th. 

18 A. ti. X 872 : 5S I. C. 324 

Costs— Joint decree — Costs paid by \ 

one — Right to contribution. 

If one of several judgment debtors against 
whom a joint decree for costs ha,s been made 
pays the entire decree amount he is entitled 
to maintam a suit agamst his co-defendants 
for contribution. ( Lindsay , J.) Ram Saran- 
das v. Sagar Mal. 54 I. C 370 

CO-OPERATIVE SOCIETIES ACT 

(II Of 1912), S 42 .—Registered Society- 
Winding up— Liquidator — Order passed by 
liquidator to wind up assets — Revision. 

The Civil Court has no jurisdiction to inter- 
fere with an order passed by a liquidator of a 
registered Co-operative Society, under S. 42 
of the Co-operative Societies Act, 1912 in 
order to collect the assets of the society from 
persons whom .he thinks are responsible to 
account to him for the assets. (Macleod, C.J. 
and Heaton, J ) Gan p at v. Krishnadas. 

44 Bom. 582 : 22 Bom L R 732 : 

57 I. C. 423 

C O- OWNERS — Adverse possession— Evi- 
dence necessary to constitute — Residence 
apart from dwelling house — Payment of rent 
— Sale by co-owner — Ouster . 

The entry into and possession of land under 
the common title of one co-owner will not be 
presumed to be adverse to the others, but will 
ordinarily be held to be for the benefit of all. 
The obvious reason for this rule is that the 
possession of one co owner is, in itself, rightful 
and does not imply hostility, as would the 
possession of a mere stranger. The law wdl 
never construe a possession tortious, ^ unless 
from necessity.; on the other hand it will con- j 
sider every possession lawful, the commence- 
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ment and continuance of which is not proved 
to be wrongful ; and tins is, upon the plain 
pi\nc : ple that every man shall be presumed to 
act in obedience to his duty, until the contrary 
appears In other words, the only difference 
between the possession oi a co-owner and other 
cases is, that acts, which, if done by a stranger 
would per se be a disseisin are, in the case of 
tenancies-in-common, susceptible of explan- 
ation consistently with the real title. Acts of 
ownership are not, in tenances- in-common, 
acts oi disse stn ; it depends upon the intent 
with which they are done and their notoriety ; 
the law will not presume that one tenant in- 
common intends to oust another ; the tacts 
I must be notorious and the intent must be 
established in proof (19X2) A. C 230; (1918) 
A. C 895 ; 28 C. L. J. 437 ; 16 C W.N 849 and 
20 C W. N. 51 ref. ( Mookerjee , 4. C. J . and 
Fletcher,]) Balaram Guriy v. Sheyama- 
charan Manual. 24 C. W- N. 1057. 

Building on common land — Obstruc- 
tion — Mandatory injunction. See Injunction 
Mandatory. 27 M. Xi- T. 176. 

Common property— Right to enjoy — 

Exclusive Possession — Ouster, what con- 
stitutes, res f stance — Proof of —* Tenant-in- 
common in occupation of portion of joint 
property — Liability to account, when arises. 
See (1919) Dig Col 363. Debendra Nara- 
yan Singh v. Narendra Narayan Singh. 

47 Cal. 182. 

Ouster — Sole possession and enjoy- 
ment for long period. 

Sole possession and enjoyment of profits by, 
one co-owner for a long period without any 
claim by the other co-owners for profits etc., is 
evidence from which an actual ouster of the 
other co-owners may be presumed (Adami, J) 
Parma Pande v. Ram Sarup Pande 

58 I C. 731. 

COPYRIGHT — Fine Arts — Pictures — 
Copyright Eng , and Indian law — Fine Arts— 
Copyright in — English Act (25 and 26 Vic. C. 
68 .) 

The Fine Arts Copyright Acts (25* and 26 Vic. 
C 68) does not extend to any part of the 
Bntish Dominions outside the United Kingdom, 

(1903) A. C. 496 followed. 

In England, before the statute of Anne (8 
AnneC. 19) there was no copy-right at common ' 
law for an author, or a publisher in bis 
published work. 

4 H. L, C 815; 19 Bom. 557. followed, 
(Macleod, C. J. and Heaton, J ) VasUDEO 
Ganesh Joshi v. Anupram Haribhai. 

44 Bom, 720 : 22 Bom. L R. 808 : 

57 I. C. 592, 

Sale of— Songs— Right to publish and 

Sell— Sale when complete — Undertaking to 
revise songs by the author — Damages. 

The author of certain songs composed in 
tamil sold the right to pubhsh and self th£b| ' 
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CORPORATION 

and received the purchase money therefor, but 
undertook to make corrections and revise the 
songs before publication 

The author subsequently sold the same songs 
once again surreptitiously to a third person for 
consideration. Held , the first purchaser ac- 
quired a vahd title to the composition and was 
entitled to restrain the author and the subse- 
quent purchaser from infringmg his rights 
therein by publishing and selling any oi the 
songs purchased by him and to damages from 
the author. (Abdul Rahim and Moore, JJ ) 
Ramuh Asari v. Chidamdara Mud GLUE. 

39 M L. J. 341 : 
(1920) I W I 426 : 12 L-W- 151 

CORPORATION — Member, expulsion of, 
from Committee — Rules of natural Justice 

The committee empowered to expel a member 
must make a fa ; r enquiry into the truth of the 
alleged facts, alter giving notice to the member 
concerned that his conduct is about to be 
enquired into and giving him an opportunity 
of stating his case to them. 

In order to determine whether a tribunal, 
which exercises a punitive jurisdiction on an 
alleged charge of misconduct whereby a man 
may be deprived ot his property in the exercise 
of quasi judicial powers, has given a decision 
whicli cannot be successfully challenged, the 
court has to investigate whether they have 
observed the rules of natural justice and also 
the particular statutory or other rules, if any 
prescribed for then- guidance: (1905) A C 70S 
Ref. The rules of natural justice demand that 
a man is not to be removed from office or 
membership or otherw : se dealt with to his 
disadvantage, w’thout having a fair and 
sufficient notice of what is alleged agamst him 
and an opportunity of making his defence; and 
that the decision, whatever it is, must be 
arrived at m good fahh with a vew to the 
common interest of the soe'ety or insthut'on 
concerned. If these conditions are satisfied, a 
court ot justice w 11 not interfere with the 
decision [Mookerjee and Fletcher, JJ.) Maho- 
med Kalimuddin v A B. Stewart. 

47 Cal 623 : 31 C. L J 247 ; 

56 I C 556 

CO-SHARERS —Common Land — Abad ; 
Site — Exclusi /e a .> m mraron by one co-owner 
—Suit tor njunc - on — R : ght to rel'ei See 
Abvdi. 1 Lah 249:57 1 C 207- 

— * Common land — Build i by sow - 

Suit for demoli tio i — -Sp cial damage - Proof 

of. 

It is no 1, competent to some of the propre- 
tors of a v Hage to sue .or the demolition ox a 
house built by another co-proprietor on com- 
mon land wkhout prooi of special .damages to 
the plamiffis 

54 P, R 1992 ; 33 P. R. 1901 ; 71 P. L R. 
1901 ; 44 Ind. Cas. 844 ; 48 Ind. Cas. 418 ; 

fell 


CO-SHARERS. 

Held, that by not raising any objection to the 
building of the house at the time and instituting 
a su»t alter 5 or 6 years, the plaintiffs, had 
acqu’seced m the budding and they were, there- 
fore not entiled to the relief they sought. 
( Marti neau, J ) Sheo Rai v. Mussammat. 
Dhapan. 2 Lah L J. 635 : 56 I C 454- 

Common well — Right to irrigation, 

over land of neighbouring land owner — 1 
Implied right. 

Where several persons are joint owners of a 
common well, it is implied m their covenant 
of partnership in the well that each co-sharer 
shall have a right to take water through the 
more adjacent field The bne oi irrigation, 
once determined, cannot be altered at the 
caprice of any co-sharer, and it is a fair pre- 
sumption that the shortest line of lead would 
be that selected by the co-sharers, {he 
Rossignol, J ) Jang v. Dogar. 

12 P- L R. 1920 : 54 I. C. 104- 

Cultivation by one — • Effect of — 

Exclusive possession of half the land — Right 
to. 

Cultivation by one co tenant is prima facie 
cultivation on behalf of himself and his co- 
tenants. A co-sharer byotakmg possession of 
hall the land w thout the consent of his co- 
sharer cannot compel the latter to accept the 
other hali as his share. ( Mitt r a , A. J . C) 
Sadoo v. Gynji. 57 I C 495- 

Ejectment — ■ Decree — Partition — 

Possession delivered to landlord other than 
the plff. — Ejectment if effective against 
tenant. 

If a decree for ejectment bad been executed 
and formal possession delivered to the land- 
lord, the fact tnai shortly before tiie order was 
carried out a partition had taken place and 
the particular plot irom wired ejectment had 
been effected had fallen to the lot of another 
co-sharer landlord would not make the eject- 
ment less effective as agamst the tenant. 
{Ferard, S M ) Babu Khan v. Bhairon 
Prasad. 54 I- C 292- 

Entry in revenue records — Objection 

by one of them — Suit to determine share, 
nature of. 

Wnete several persons hold property jointly 
an objecron made by one of them to the 
accuracy of an entry in the revenue papers 
must be regarded as an ob jeer on made on 
Dana L of all. 

A su i by such co-sharer in a c’vil court to 
uve h s shave properly determmed is not one 
-or the correction of the entry but one to enable 
plff to obtain m partition the share which 
actually belongs o firm and of w.vch he is in 
oossess'on ( Stuart , J C) Baij Nath 
Singh v. Arjun Singh. 55, 1 c 412- 

Joint holding — Sale or exchange of 

his interest in specified plots. 

A joint owner of a property may sell a por- 
tion of his share in the jernt holding. 
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148 P. R. 1882 ; 78 P. R. 1894, 32 P. R 1900 
Foil. 

101 P. R. 1884, 94 P. R. 1904; 109 P. R. 
1879, 21 P R. 1878 , Ref. 

One of the co- sharers of a joint hold : ng is 
empowered to exchange ivs interest in certain 
specified fields and the transferees ot such m- ; 
terest can sue tor possess : on but they would be : 
entitled to get a decree only for jo : nc possess’ou 
(Broadway, J ) Abdulla v Mahamed Khan 
2 Lab Ii J. 601 

joint property— Holding of definite 

plots for convenience of enjoyment — Bight of 
alienation. 

The -co- sharers in an undivided property 
may by arrangement among themselves take 
possession of defin-te portions of that property 
and hold them so as to enjoy their proper share 
Qr ihe profits It ’s not pernrssible for any one 
of such co-sharers to alienate to a third person 
as ivs exclusive property the portion wbrch he 
has been occupying bv agreement w th his 
sharers. {Lindsay % J .) Jamna v. Jhalll 
18 A Ii J 129: 55 I. C 94- 

. Lamhardar -Power of to lease vacant 

lands — Extent of the power — Consent of other 
Co-sharers , if necessary. 

A provis : on in a wajib-ul-arz of a village that 
before leasing vacant lands, the lamhardar 
should consult the washes of the co-sharers oi 
the village does not mean that the consent of 
the co-sharers should be obtained. The general 
rule in the Central Provinces is that the lam- 
bardar leases the vacant lands m the ordinary 
course ot management The mere fact that the 
co-sharers are not consulted does not entitle 
them to claim on that ground to avoid a bona- 
fide lease (Mitm, A J C) Hari Prasad v. 
Govinda Rao. 54 I C. 634 

‘La mbardar — Wo m a n — Appo i nttn e n t 

of Grounds for— -Land Revenue Rr 17 and 27. 

1 A person may be a sole owner of an estate 
in which there is a large number of tenants and 
Kamins and the pobce and executive dutes in- 
volved may be as heavy as though there were 
many owners Yet the law recognises sole 
ownership as one of the reasons which may 
justify the appointment of a female. This no 
doubt is because the law also makes provision 
for the appointment of a substitute (R. 27) in 
certain cases includmg the contingency of phy- 
sical infirmity to which that arrangement is ap- 
propriate. 6 P. R. 1S94 Revenue d^ss. 

But that neither sole ownership nor any other 
feature in the position of the individual con- 
cerned, gives to a woman arig^ + a — W'n 1 -- 

ment of headman. There are '■ ov.cver P-, .vm, 
among which sole ownership is one, which 
may justify an appointing officer in selecting 
a woman in spite of her sex, if there are no 
sufficient countervails g considerations of 
another order (. Maynard and Fagon, J. CJ 
Mussammat Tiwani Ganga Ram, 

2 £ah. 172. 


Landlords — Purchase of occupancy , 

holding by one of several co- sharer landlords 
— Effect of, Purchaser if settled raiyat. 

Where a co-sharer landlord acquires the 
occupancy right ot a rawat he bolds the rai- 
yat’s -'merest without the right of occupancy. 
Even though he occupies the land for more 
than 12 jrnars he does not become a settled rai- 
yat so as to be protected from eviction by an 
auct 4 on purchaser under the Bengal Land 
Revenue Sales Act of the estate comprising the 
land {Fletcher, J ) Anwar yli Khan v. 
Azizor Raham yn Khan, 55 I C 510. 

Landlords — Suit for injunction by 

one co- sharer against tenant — ■ Maintainability 

of- 

It is competent to one of several co-sharer 
landlords if he can make out a case, to obtain 
an injunction against a tenant especially where 
the rights of the landlords are in danger of bemg 
jeopardized. (Ghaudhuri and W dlmsley t J J ,) 
Iswar Chandra Saha v. Shashinath, Dar. 

55 I O. 951. 

Partition — Effect of — Mortgage by 

co- sharer — Mortgagee when bound by partition . 

Under the guise of a partition a fradulent 
exchange oi lands -was effected between a mort- 
gagor and his co-sharers. As a result the 
mortgagee got lands of much inferior quality 
than he would hafe been entitled to, if the 
partition had been fa T r and above-board. 

Held , that the partition did not in any way 
affect the rights of the mortgagee to the undi- 
vided share of his mortgagor. (Ryves and 
Gokal Prasad JJ.) Nanu v. Mathura Pra- 
sad. 58 I. C 97. 

-Rent — Nazrana — Collection of — • 

Liability to account for. Sec Oudh Rent Act 

S 36 (2) 22 0 C. 264. 

Shamilat — Gift of land to proprie- 
tary body — Land recorded as shamilat — ■ Ven- 
dee — Right to share. 

In 1870 A sold certain land to M. In 1904- 
1905 the village shamilat was partitioned and 
M’s descendants were given a share in respect 
of the khewat land held by them as original 
owners, and a share in resoect of the land 
purchased by them in 1870 In 1910 A’s sons 
sued M’s descendants for possession of share in 
respect of the latter contending that the sale 
conveyed no right of any kind to a share in 
the shamilat that at the rime of the sale there 
was no shamilat, attached to the village and 
subsequent to the sale a large area was made 
over to the village by the Government and re- 
corded as shamilat deh : 

Held, that the gift of the area was made to the 
the whole properietary body as it w T as constituted 
at the time and each proprietor was entitled 
to a share proporionate to his proprietary hold- 
; ing as it stood recorded at the date of the gift 

Consequently the defendants were entitled to 
retain the area in suit. ( Shadi Lai and Bro#4~ 
SULTAN Ali V. Amir Khan. 

57 1 a 
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COSTS -A ccounts, suit for— Order as to 
costs — -Practice Sec (1919) Dig. Col 368.. 
Debendra v. Narenda. 54 I C- 636 

Appeal — -No interference unless ques- 
tion of principle involved. Sec Appeal. 

47 Cal. 67 

• Appellate Court — Discretion of trial 

Judge — Interference by Appellate Court on 
quesrion of principle. See C. P Code, S 35 
24 C W IT, 352 

■ Damages — Suit for — -Excessive cla^m 

— Costs not 10 be disallowed to successful plff 
unless enquiry prolonged. See C P Code, 
S. 35. 24 C- W- N 352 

Discretion of Court — Appeal — Com- 
petency of. 

Courts have full discretion in the matter of 
award of costs But that d : scretion is not an 
arbitrary one and must be exercsed in accor- 
dance with general principles. 

- In a pre-emption case the plaintiff's right of 
pre-emption was admitted and the only contro- 
versy was as to the price payable The D ; strict 
Judge d'ssentmg from the Lower Court held 
that the whole of the price was paid before 
the Sub-Reg ; strar and that there was no proof 
of the return of any part of the price. He ac- 
cepted the vendee's appeal as to the price, but 
did not set as’-de the first Courts's decree 
awarding costs against him. The vendee filed 
a second appeal 

Held, that in the circumstances of the case 
the Court of Second Appeal was entitled to 
entertain an appeal on the question of costs. 

The vendee having defeated his adversary on 
the only point in controversy between them 
was entitled to recover his costs. {Shadt Lai, 
C. J .} Gobind Sah vi v. Ram Chand. 

56 I- C. 971. 

Government — Subject to same rules 

as ordmary litigant. 

In an unsuccessful litigation the Secretary 
of State is liable to pay costs like any other 
unsuccessful party. ( Midlick and Sultan 
Ahmed, JJ.) Secretary of State for India 
v . Lowan Karan Marwari. 

5 P lx J 321 : 1 Pat L T 451 : 
(1920) Pat 253 : 56 I C, 507 : 

21 Cr. L. J. 475 

Partition suit — Order as to costs — . 

Practice. 

Where a pardon suit has to be brought for 
effecting a partition between the members of a 
family and neither party has been guilty of 
unfair contention, the costs till the preliminary 
decree' should come out of the estate. 34 Cal. 
878 and 42 Cal, 451 not foil. { Sadasiva Aiyar 
and Burn, JJ) Neklvthuri Vbnkataranga- 

CHARLU v. PATH KUMARA AlYANGXR. 

11 lx. W. 6 : 541 0- 382 

Principles guiding award of — Cal- 
cutta High Court Rules t Ch , 36, R. 93. 


CO-TENANTS. 

When the trial Court holds that costs should 
be awarded not as an 11 ordinary cause ” but 
as an " important cause ” reasons should be 
ass’gned. A suit does not cease to be an ordi- 
nary cause because several witnesses have 
been examined. Costs are now awarded not as 
a pun'shment of the defeated party but as a 
recompense to the successful party for the ex- 
penses to wh : ch he had been subjected. 

The theory on which costs are now awarded 
to a plaintiff is that the default of the defendant 
made it necessary to sue him, and to a de- 
fendant is that the plaintiff sued him whhout 
cause ; costs are thus in the nature of 
incidental damages allowed to indemnify a 
party agamst the expense of -successfully vin- 
dicating his rights in Court and consequently 
the party to blame pays costs to the party 
without fault. These principles apply, not 
merely in the award of costs but also in the 
special allowances, not to inflict a penalty on 
the unsuccessful party but to indemnify the 
successful litigant for actual expenses neces- 
sarily or reasonably incurred in what are 
designated as important cases or difficult and 
extraordinary cases. 

The character of a case cannot be determined 
by any particular phase of it but various 
factors such as the difficult and complicated 
nature of the questions of law and fact involv- 
ed, the large amount in controversy, the 
length of time consumed in the trial and like 
matters, must be taken into account not 
separately but in the aggregate. ( Mookerjee , 
0. J. and Fletcher, J.) Maharaja manindra 
Chandra Nandy v. Aswini Kumar Achar- 
yya. 32 C li J. 168. 

Right £o — ~ Appeal from order. 

A right to costs is not a vested right and 
here is a verv limited right of aopeal. 

21 Bom. 779 Ref. 

An order for costs is not a decree, it has to be 
included in a decree or may be a part of a 
decree ; It is only appealable, if the original 
decree or order is appealable ; and in that 
event an appeal on the question of costs alone 
will lie, if any question of principle is involved. 
There can be no second appeal for costs, 
except on a ground of Law. 

The order of 8-5-19 was only on arithmetical 
calculation and as it did not affect the grounds 
of appeal, the appellant was not entitled to any 
extension of time under S. 5 of the Lim. Act. 

15 Bom. 155 Ref. (Mullick, J .) Sheikh 
Gulab v . Janki Kuer* 

1 P. L- T. 403 : 5 P. Ix. J. 472: 

57 I- C 236- 

CO-TENANTS *— Adverse possession — 
ATenee from co-tenant — Possession if adverse 
to other co-tenants— Knowledge. See Adverse 
Possession. 


11 1 ,. W 31 . 
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C OUJSTSEXj — P rofessional etiquette — Accep- 
tance of professional work — 'Intervention of 
solicitor or attorney essential See Pleader. 

31 C L J. 313 
COURT FEE — Appeal — Decree for posses- 
sion condition of plff . paying off incum 
brcmces. 

A suit for possession was decreed condition 
ally on payment of incumbrances on the 
property and the plaintiff appealed against that 
part of the decree which required him to pav 
off the incumbrances. Held , that court-fees on 
the memo of appeal were payable ad valorem 
on the value of the -incumbrances. 5 I C 
941 fol. ( Coutts , J ) Kishun Dutt Pandey v 
Kasi Pandey. 5 P Xj. J 455: 

1 Pat- L T. 738 : 57 I. C. 481- 

— Appeal — Joint Decree — Joint Hindu 

family — Appeal by some members — Court 
fee payaple. 

As the members of a JomtMitaksbara family 
have no specific share, an appeal by some onlv 
of such members against a decree to enforce 
an ah'enation of the family properly must be 
against the entire decree and Court fees must 
be paid on the amount of the decree, and not on 
the appellant's share of that amount. {Das, J.) 
RUPAN Raut v. Pitambar Lal. 

55 I- C 233 

Appeal — Preliminary decree — Suit 

for dissolution of partnership. 

On an appeal agamst the preliminary decree 
for winding up a partnership a court fee of 
Rs. 10 is sufficient, other questions relating to 
allowing or disallowing certain items being in- 
cidental. ( Rattigan , C J. and A. Raoof,J ) Ram 
Singh v, Ram Chamd. 1 3hah 6 : 

9 P. L. R. 1920 : 57 I. C 185. 

• Mesne profits — 'Advalorem fee. 

On an application for mesne prefits the 
Court fee payable is an ad valorem fee (Miller 
C, J. and Imam,J.) Ram Bil as Singh v. 
Amir Singh. 55 I, C- 24. 

* Mortgage — Suit for redemption — 

Value for purposes of jurisdiction and court- 
fee. 

Plff. sued to ‘ redeem a mortgage alleging 
complete satisfaction and asking for return of 
the mortgage property aud expressing his will- 
ingness to pay anything that might be found 
due from him without stating any amount. 
Held , the value of the suit for the purpose of 
deciding the jurisdiction and also amount of 
the Court- fees is the principal sum mentioned 
in the mortgage-deed {Halifax A. J C J Ban- 
silala V. SiTKU. * 57 I C 673- 

Mortgage suit — Txvo appeals against 

decree — Consolidation — Court fee for . 

The plaintiff sued for sale upon a mortgage. 
The court of first instance gave him only a 
simple money decree. Both parties preferred 
appeals against that decree. The plaintiff's 
appeal was dismissed while that of the defend- 
ants was allowed. The result was that the suit 
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was dismissed in toto. The plaintiff preferred 
two appeals agamst these two dercees, each 
being valued at the full amount of the claim. 
Held, that he was liable to pay full court fee 
on each of the appeals : The Court was not 
empowered under the Court Fees Act to con- 
sohdatethe two appeals into one (Tudball, JJ .) 
Shib Dayal v. Me hard an 18 A- Xj J 894: 

58 1 C 230. 

COURT FEES ACT. (VII of 1870) 

S 5 — Court fee — Decision of taxing officer, if 
open to revision by Court hearing the appeal. 
Sec (1919) Dig Col 371. Mussammat ChaN- 

DERBATI KUER v. GOREY LaL SINGH. 

(1920) Pat. 179. 

Ss 7 and 12 — Suit for redemption 

or foreclosure — Appeal — Court fee payable 
on. 

In a redemption or foreclosure suit, where the 
question raised in appeal is the right to redeem 
or foreclose for an adjudged sum the court-fee 
payable on the memorandom of appeal is 
under S. 7. (IX) of the Court Fees Act accord- 
ing to the value of the principal mortgage- 
money. If however the memorandum "of appeal 
challenges the amount to be paid or received 
by appellant the fee w‘ll be assessed on the 
difference between the sum awarded (as payable 
or receivable) by the lower court and that 
ma’nta ; ned as due in the memorandum of 
appeal (Ashworth, J) Mussammat Gumani. 
V. Banwari. 22 O C 289 : 54 I. C- 733- 

S 7 cl (2) of Sch II Art. 17 

el. 3 — 1 Right to periodical payment — Suit for 
declaration of right of arrears — Court fee 
payable thereon. 

The allegation of the plaintiff was that in 
accordance with the terms of a sale deed 
executed by her in favour of the defendant she 
and her descendants after her were entitled 
to get the sum of Rs. 100 montly from them. 
The reliefs prayed for in the plamt were (a) 
“ It may be declared as agamst the defendants 
that the plaintiff and her descendants genera- 
tion after generation are entitled to receive 
from the defendants and their representatives 
Rs. 100 per mensem, whfeh is a charge on the 
property mentioned in Schedule A” (b) 11 A 
decree awarding Rs. 1,800 on account of the 
monthly allowance at the rate of Rs. 100 per 
mensem for 18 months may he passed." A 
court fee of Rs, 10 was paid in respect of 
rebel 

(a) Held , that the prayer for relief (b) was a 
prayer for consequential reh’ef, and Art, 17 cl, 
(3) of schedule II of the Court Fees Act could 
not apply to the case and that in respect of 
relief (a) the claim was for declaration of righi 
to a sum payable periodically and came under 
S 7 cl ii Of the Court Fees Act, so that the 
Court fee was to be paid on ten times the 
amount claimed to be payable for one 3 /ear. 
(Reference under S. 5 of the Court Fees (Act) 
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Ref .(Mcars.C.J and Banerji, J .) Shahzadi 
Begum v. Mahbub ali Shah. 

42 AIL 353 : 18 A- L. J 328 : 

55 I C 809 

S 7 (4) — Declaration that adoption 

never took place — Title to immoveable property 
indirectly in issue. 

A suit tor a declaration that an adoption d ; d 
not take place, is for the purpose of Court fees, 
one to declare an adoption invahd Where the 
adopt' on affects title to immoveable property, 
the court fee payable on the suit is an ad- 
valorem fee calculated on the value of the pro- 
perty. (Kotxval, A J C ) Chinlu v Naray yen 

58 I C 965 

S 7 (4) fc) — Consequential relief — 

Prayer for setting aside decree. 

A prayer to set aside a decree is a prayer for 
a consequent al rebel and the Court fee must 
be computed under S. 7 (4) (c) of the court 
fees Act 5. All 331 ; 20. Bom 736 ; 30 Cal' 
71S. Referred to. ( Drake- Brokcman A 
J. C ) Baldeo Prasad v R. S. Seth 
Ghasiram. 16 t'l. Li. R 84: 

56 I. C, 360 

S 7 (4) (e) — Suit for declaration— 

Decree fraudulent and vo’d — Prayer for injunc- 
tion essential See Sp. Rel Act, S 42. 

54 I- C. 833. 

* S. 7 Cl 4 (o) — Suit for declaration 

decree with consequential relief — Suit by sons 
for recovery of possession of properties sold 
in execution of decree against their father. 

When consequential relief is sought in addi- 
tion to a declaration, the plaintiff is bound to 
fix a reasonable valuation upon the conse- 
quent^ rebef, and if he puts a ridiculous value 
upon it the court must fix a reasonable value 
for him, dealing with each case on its own 
merits. 

17 C. 680, 6 C. L. J. 427, followed. 

35 C. 202 ; 42 C. 370. Referred to. 

Two Mitakshara sons filed two suits to set 
aside decrees made upon mortgages_ executed 
by their father, and sales held under such 
decrees, and to obtain possession of them indi- 
vidual sharers in the jokit family property. 
Held that in effect the suits were not for re- 
covery of possession but for declarations with 
consequential rebel. The court fee payable in 
each case was not a sum equal to ten hmes 
the Government revenue but an advalorcm 
calculated on the value of the plaintiff's share 
in the joint fam ; ly property. (Sharfuddin and 
RoeJJ) Shama Pershad Sai-ii v- Sheopersan 
Simgh. 5 p. L. J. 394 

— S 7 (IV) (c) — Suit for declaration 

that decree is void — Consequential relief — 
Court fee. 

A suit for a declaration that a decree is null 
and void and for setting it aside is one for a 
declaration with consequential relief and is 
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governed by S. 7 (IV) (C) of the Court Fees Act. 
(. Kotval , A.J. C) Govind v. Dheklu 

56 I C 550 

S 7 (TV) (c) — Valuation of claim — - 

Suit for declaration and injunction — Pay- 
ment of Court fees — Jurisdiction — Smts 
Valuation Act , S 8. 

The plainh if has the right to value his claim 
for the purpose of court fees in a su’t for a 
declaration and tor an injunction by way of 
consequent al rebef and the value for the pur- 
pose of jurisdiction m the same. 

In a suit to obtain a declaration and an in- 
junction, the plainbff valued his claim for the 
purpose of court fee at Rs. 135, and for the 
purpose of jurisdiction at Rs 16,000. The suit 
was tried by the First Class Subordinate Judge 
under his special jurisdiction The plamtiff 
appealed to the H’gh Court from his adjudica- 
tion, but later on urged that the appeal lay to 
the Distr-ct Court and not to the High Court 
inasmuch as the value of the Court-fees as 
mentioned in the plamt was the true value for 
the purpose of jurisdiction also : — 

Held , overruling the contention, that on the 
special facts of the case the plaintiff must be 
taken to have filed the suit properly in the 
court below under its special jurisdiction and 
to have filed the appeal properly in the High 
Court. (Shah and Hayward, JJ .) Baeakrishna 
Narayan Saw ant v. Jankibai Sitaram. 

44 Bom. 331 22 Bom- L. R. 289: 

56 I. C. 340. 

S. 7, IV (c) and (Vj—Suit for pos- 
session of properties as adopted son — Contest 
as to validity of adoption. 

In a suit for possession of an estate on the 
ground that he was validly adopted by the 
w ; dow of the last male owner tinder authority of 
the latter the validity of the adoption was con- 
tested by the defendants. Held , that the suit was 
; n effect a suit for declaration that the plaintiff 
was the adopted son of the male owner and for 
consequents! rebef, namely, possess 1 on, and 
that thereiore ad valorem court-fees were pay- 
able under S. 7 (iv) (c) of the Court-Fees Act 
1870. (Das and Adami, JJ) Ugramohan 
Chaudhury v Lachmi Prasad Choudhury. 

5 B- L. J. 339 - 56 I C- 422- 

S 7 (IV) (e) and (V) (b)— Suit for 

declaration and possession — Suit by Hindu 
: reversioner for declaration of invalidity of 
alienation. 

A Hindu widow had executed a sale deed of 
part of her husband's estate and the vendees 
were in possession. In a suit brought by the 
reversioners praying for a declaration that the 
sale was void and ineffectual as against them 
and for recovery of possession, the Court fee 
was paid on five times the Government revenue 
of the property, under S. 7, cl. V, (b) of the 
Court Fees Act. Held , that it was unnecessary 
! for the plaintiffs to ask for any declaration in 
respect of the sale deed, that the suit was not 
one tor a declaration with a consequential 
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reb'ef, and that the Court fee pa’d was correct 
(Titdball,J) Tika Ram v Saligrue 

18 A L J. 903 : 57 I C. 494. 

S- 7 (IV) (d) — Conditional decree— 

Appeal against the Condition— Court fee. 

Where the plaintiff’s suit for possess : on was 
decreed conditionally on the plaintiff paying 
off all encumbrances on the property, and an 
appeal was preferred aga ; nst the condition 
embodied in the decree. 

Held, that the plaintiff ought to pay ad- 
valorem court fees on the value of the encum- 
brances Basudco Ban v. Sri Kishen Gir 
(1210) 5 I.C Oil Rel ( Contis , J .) Kishun 
Dutt Misir v. K\shi Pande. 

5 Pat 3b J. 455 1 P L T 738 : 

571. C. 481 

S- 7 (IV) (d ) — Su it for injunction — 

Valuation — Court-fee — Jurisdiction — Suits 
Valuation Act , S. S. 

In a suit for injunction, the plaintiff valued 
the claim at Rs 10 for purpose of court fees, 
and at Rs. 500 for purpose of jurisdiction He 
paid court fees on the former amount. The 
Court tied the plaintiff down to the second 
valuation and called upon him to pay court fees 
on that account. Held , that the plaintiff was en- 
titled under S 7, cl. (IV) (d), of the .Court Fees 
Act 1870, to value his claim at Rs 10 for Court 
fee purposes and it was wholly unnecessary for 
him to fix any other for the purposes of juris- 
diction, under S. 8 of the Suits Valuation Act 
1887. ( Macleod , C. J. and Fawcett , JJ.) 
Govinda Krishna Sathe v. Hanm \ya. 

22 Bom G R 1450 

Ss 7 (IV) (f) and 11 — Suit for ac- 

acounts —Valuation, — Deficiency — Recovery of 

A sun for administration is on the same 
footing as a suit for accounts for purposes of 
court-tees, and is to be valued under S. 7 (IV) 
(f) of the Court fees Act according to the 
amount at which the relief is valued in the 
pi amt. 

If the amount decreed is in excess of the 
amount at which the reh'ef was valued the 
deficiency in court fees must be recovered as 
laid down in S. 11 of the Act. ('Twomcy, C J . 
and Maung Kin, J.) San Paw v MaYin. 

12 Bur. L. T. 207 : 55 I. C 258 

— — — S 7 (V) and ScR. II, art- 17 (6) 

— Suit by co-tenant in possession for parti- 
tion — -Suit incapable of valuation — Court-fee. 

A suit by a co-tenant for partition of im- 
moveable property of which he alleges he is in 
possession on behalf of himself and the other 
co-tenants is incapable of valuation wffhin the 
meaning of Sch II, art. 17 (6) of the Court Fees 
Act and is not governed by S. 7 clause, (V) of 
that Act. ( Wallis C J.and Sadasiva Iyer,J J 
R. P. Giel v Lingamalxu Vara da Ragha- 
vayya. 43 Mad.- 396 ; 38 M L J. 92 : 
11 L. W 174 : (1920) M. W FT- 124 : 
27 M- L T. 146 : 55 I- 0 517. 
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S 7 (V) and Sch- II, Art 17 

fVI) — Suit for partition — Deft, in possession 
— Court fee 

Where in a partition suit defendants are in 
possession of any part of the property to be 
partitioned and have dewed the plamtiff’s title 
thereto, the suit is one to recover possession of 
that part of the property at least, and a Court 
fee ad valorem on the share claimed in that 
part must be levied. (Roc, J ) Dip Chand RaI 
v, Chetru Lal. IP L T 529 • 

56 1 C. 570. 

S 7 (V) and ScR II, Cl 17 

(VI ) — Suit for possession — Kyaung — Sang- 
hika property — Money value. 

The amount of fee payable for a suit for 
possession of a kyaung or other sanghika pro- 
perty is to be computed under S. 7 (v) 
accord : ng to the value of the subject-matter. 

As such property cannot be transferred by 
sale, mortgage or gift it has no market value, 
and the plaint should be stamped under sche- 
dule II, cl. 17, sub-cl. (vi) which provides a 
fee of ten rupees (Rigg.J) Konma v. U. Einda. 

13 Bur. L. T 40: 57 X. C 953. 

S. 7 (V) (a) (D— Under proprietary 

tenure— Suit for definite, share of estate — • 
Court fee . 

share in an under proprietary tenure in a 
permanently settled village is a definite share 
of the estate as a whole. The Court fee pay- 
able on suit for possession of such share is on 
ten t ; mes the revenue payable on the share in 
suit. (Wazir Hasan , A.J. C.) SwaminaTH 
v. Jang Bahadur Singh, 58 I C 132- 

S- 7 (v) (el — Pre-emption — Garden 

with house, out -houses and trees — Land 
assessed to revenue — ■Advalorem fee. 

In a suit for possession by pre-emption of a 
certam property plff. described it as land 
assessed to revenue and paid the Court fees on 
; t at ten times the jama. The vendee contested 
the suit and claimed that he had purchased a 
garden. He further pleaded that the value of 
the suit had been wrongly assessed. A refer- 
ence to the deed of sale showed that what was 
sold was described as a garden together with a 
house and out houses as well as trees of all 
kinds 

Held, that the property sold was a garden 
and that under S. 7 (v) (e) of the Court -Fees 
Act the fee payable should be an advalorem 
one on the market value. 

146 P. R. 1018 ; 71 P. R. 1914 foil. 

40 M. 824 dist. 

The High Court finding that the appellant 
had no intention whatever of complying with 
the order of the Lower Court and makmg good 
the Court-fees by the fixed date, declined to 
give him any further opportunity. ( Shadi Lal 
and Broadway, JJ .) Denari L*e v. Nandeae. 

2 IiaR. Lr J- 362. , 
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*S 7, (ix) and Sch I, Art. 1 —Suit 

for redemption — Appeal regarding mortgage 
— Money payable — Court- fee. 

Plaintiff sued tor redemption of a mortgage 
and stated that more was due to him than he 
owed and he asked for redempFon either with- 
out payment or on receipt of what was due to 
him. The Court gave him a decree on payment 
of a certain sum. 

Held , that the case was governed by Art 1 of 
Sell. I of the Court-Fees Act and that on the 
memorandum of appeal court fees were pay- 
able ad volcram on the amount by which the 
mortgage money was . sought to be reduced in 
appeal. (Scott Smith and Wilberforce, JJ) 
Lekhram v Ramji Das. 1 Lah. 284 : 

57 I C. 215- 

-Ss 10 and 12--Court-fce— Defici- 
ency in the lower court — Rejection of appeal 
under O 47 , R 11 , C. P. C. power to demand 
additional court-fee. 

When an appeal has been dismissed by the 
High Court under O. 41, R. 11 of the C. P. 
Code, the Court has no power to recover from 
the respondent, (appellant in the Court below), 
a deficiency in court-fee due on a memorandum 
of appeal filed by him in that Court If in such 
a case the second appeal resulted in a decree in 
the respondent's favour, the High Court would 
be competent under its inherent powers to 
ref ram from signing the decree until payment 
of the deficit, 20 All. 362 ref. 

Whenever it is intended to recover a deficit 
from the respondent before the High Court in 
respect of something due :n the Lower Court 
the proper procedure is to admit the appeal for 
hearing and to take action under S. 12 read 
wffh S. 10 of the Court-Fees Act of 1870 
(Mullick andjwala Prasad, JJ ) Ryjdeo 
Narain Singh v. R^idil Singh 

5 P. L. J. 508 : 58 I C 271. 

-S 17 — -Suit on two mortgage bonds 

hypothecating same property — Court fee 
thereon. 

Where the plff. brings a suit on the basis of 
two mortgage-bonds, in which the same pro- 
perties are hypothecated he has to pay ad 
valorem Court fee on the amount due under 
each of the two bonds separately and not on 
the total claim. The word subjects in S. 17 
of the Court fees Act, means causes of action 
and the Plff. has two causes of action on the 
two bonds although the mortgagee cannot sue 
on the first mortgage and sell the property 
except subject to the second and that he cannot 
sue on the second mortgage for the sale of the 
property subject to the first. (1910) 14 C. W. 
N. 1053 ; (1905) 7 Bom. L. R. 811 referred to. 
(> Cautts \ J) Nawaba Waziri Begum v, Soshi 
Bhusan Ray. 

1 P. L. T. 444 : 57 I. C, 685. 

S- 19 (c) — Probate — Payment of full 

court-fee on — * Death of beneficiary — Applica- 
tion for probate again— ‘Court- fee payable. 


COURT OP WARDS. 

S. 19 (c) merely means that when fees have 
already been paid in respect to the whole or 
part of the property comprised in the estate 
of a deceased person no fees shall be payable 
on the grant of a fresh probate of a will or 
letters of adm?n : stration of the estate of the 
same person c , g when probate is revoked or 
a portion of an estate remains unadministered. 

A person who applies for probate of his 
wife's will is bound to oay the full court- fees 
due even though the bulk of the property dealt 
with in the will was included in the wife's 
father's will of which probate had been granted 
on full payment of court-fees. fDawson Miller , 
C. J. and Jwala Prasad , J.) BhagwatI 
Saran Singh v The Secretary of State 
For India In Council. 5 P L J 36 : 

(1920) Pat. 81 • 1 Pat. L T 469 : 

54 I- C. 703- 

— S- 19 (d ) — Hindu will— Probate- 

Court- fee — Deduction of property passing by 
survivorship. 

A Hindu by a will left the residue of his pro- 
perty to his son. The executors when applying 
for probate claimed exemption from the pay- 
ment of Court- fees on the ‘residue on the 
ground that the son was entitled to the pro- 
peWy by survivorship, held, that they were not 
entitled to the exemption. 23 Cal. 9S0 not foil. 
39 Bom. 245 foil. 33 Mad. 93 ref. (Coutts.J.) 
In re the Estate of R\m Kumar Prasad. 

5 P. L J. 510 : 1 Pat. In T 710 : 

58 I C 1007. 

Sell. 1, Art 1 and Soli II, Art. 

2 — Final decree in mortgage suit — Appeal 
— Court fee. 

An appeal from a final decree passed under 
O. 34, R 5 C P. C. requires an ad valorem 
Court fee and cannot be stamped as an appeal 
from -an order. 35 All. 476 F. B. followed. 
{ Macdod , CJ.) Jankibai Rymdayal v Chimna 
Sadashiv. 22 Bom h R 811: 

57 I. c. 579. 

— Scr. xi, Art 6 — Receiver appoint- 
ed by Court — Security furnished to Court— 
stamp both under Court Fees Act and Stamp 
Act, •necessary. See Stamp Act. S, 2 (5) Etc. 

38 M. L. J 503. 

Sch. II, Art. 17 (6)— -Suit by co- 

tenant in possession for partition — 'Suit incap- 
able of valuation— Court-fee, See Court Fees 
Act, S. 7 (V) Etc. 38 M. L. J. 92, 

COURT OF WARD S — Pos it ion of— Not 
an agent for disqualified proprietor — Pro- 
prietor how far bound by its acts. 

The Court of Wards is not an agent for a 
disqualified proprietor and his auction is not, 
therefore, binding on him in the matter of 
collection of rent. Where a taluqdar in 
ignorance of .he real facts collects rent from a 
vendee from a hereditary but non-transferable 
lessee and it is found _ that before him the 
Court of Wards in management of his estate 
did the same with full notice of the sale the 
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vendee could cla : m to be recogn’sed merely as 
an ordinary tenant but not as a person holding 
special r;ghts (. Fcrard , S M. and Harrison , 
J.M) Fateh Bahadur Singh v N\gendra 
Bahadur Sing i 55 I C 518 

COVE A AWT — • Running with land — 
Covenant restricting user of property — Regis- 
tration, notice — Index in the registration 
records. 

A covenant obtam'ng man agreement where- 
by the owner ot a ceriam property restricts die 
ord'nary user oi h s propeny does not run 
wth the land, and is not b nd ng on tne 
purchaser unless lie has notice. 

The reg 1 stradon ot a document does not 
without more operate by itself as nonce. Ir 
tire property to which it reiers is in the index 
of the reg ster, so that on the purchaser in- 
specting the index can find it, then only it can 
be sa’d that the ourc laser had constructive 
nodes of it. {'\lachod, C J. and Heaton,]) 
Goedhane^s v. Mohanlal 

22 Bom- L. B 1158- 

Running with land- -Scope —Assignee 

when bound . 

A covenant to run with the land might 
necessarily affect the nature, qual ty or value of 
the thing demised, independently of collateral 
circumstances, or affect the mode of enjoyment 
Held, that the covenant bound the umendant 
although portion ot the covenant did not relate^ 
to the thing demised. ( Das and Foster, JJ.) 
The Lon da Colliery Co, Ltd. v. Bipin 
Behari Bose 1 p. Xj T-84l 

55 I C. 113. 

CBIMII^AXi PROCEDURE CODE 
(V of 1898) Ss. 4, 107, 117 and 350 — 

“Trial ” — • Inquiry — Meaning of — Proceedings 
Under Chapter VH — S 350 (1 ) proiiso (a) 
— Applicability of. 

Held by the Full Bench that S. 350 (l) 
proviso (a) Criminal Procedure Code applies to 
a case under S. 107 Crmrnal Procedure Code. 

Per The Chief Justice — “Trial” generally 
means the determination of the issues arising 
in the particular case. In a case under S 107 
Cr. P. C. issue undoubtedly arises between the 
Crown and the accused as to whether he should 
be dealt with under the sections of the code, 
and the deter nr nation of that a trial” 

Per Ayling, J. : — The word “trial” as used in j 
the Criminal Procedure Code presupposes the j 
idea of an offences as defined in S 4 oi the 
Code. No “offence” is involved in an inquiry 
under Chapter VIII of the Code. Xnqu’ries 
undor that chapter are not trials; and the 
proviso to S. 310 (1) 01 the Code does not apply 
“Suo Vigors” to such proceedings. S. 117 (2) 
however attracts proviso (a) to S, 3f0 (1). 

Per Contis Trotter , J. — Quaere whether a 
proceeding under S. 107 Cr. P. C. is a "trial” 

3. 117 o* the Code requires the whole of the 
Procedure in a summons or warrant case res- 
pectively to be adopted by the tribunal which 
enquires into a security case. The right of 

0—22 
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the accused to have the witnssses re- called is 
not a substantive r ghi but a right relating to 
the procedure to be adopted, and the accused 
has that r ght m a sacur ty as in a summons or 
warrant case (Sir John Wallis, C J. Ayling, 
andCoutts Trotter, JJ ) YelUCUURI Venkata - 
CHENNAYA IN RE. 38 M Xj J 370 : 

11 Xi W 435 ! 27 M Xj T. 178: 
56 1,0 50 : 21 Or L J. 402 

g, 4 (h) — 1 Complamt — What is — 

Peport by D’Strict Judge agamst certa'n insol- 
vents under S. 4 75 Cr. P. C. d reeling Dt. 
Mag’strate to take action under S 4-21 1. P C. 
See Cr P. Code S. 475 18 A ! J. 50- 

--'Ss 4 ih) 190 (c) and 200— Com- 
plaint — Personal knowledge of essential — 
Cognisance of the. case. 

A complaint wired is otherwise a proper 
complaint is not illegal Decause the person 
mating it has no personal knowledge of the 
offence committed. There is nothing in the 
Cr. P. Code to suggest that a complainant must 
have personal knowledge of the offence. ( Contis , 
J ) Suresh Chanbar Deb v Emperor. 

1 Pat, L T- 531 : 
55 I O. 682 : 21 Cr Xj. J. 346, 

S. 16 — Special Magistrates — Trial 

commenced, by three— Case heard by two— Trial 
void. 

Under the rules guiding the Special Magis- 
trates Bench ot Satara, if for any cause it was 
tound necessary to adjourn the hearing of the 
case alter the evidence has been partly taken 
the trial must be completed before the same 
. Magistrates who commenced it, or must be 
: held afresh before a different set of Magistrates. 
A bench of three Magistrates constituted under 
the rules commenced a trial and heard the 
prosecution evidence but afterwards one mem- 
ber of the Bench was absent. The remaining 
two Magistrates went on with the trial, heard 
the defence evidence and convicted the accused 

Held, that the trial having been in contra- 
vention oi the above rule, was \oid ( Shah and 
Havward, JJ .) Emperor v. Mohidin Karim. 

44 Bom- 400 : 22 Bom. Xj. B 154 : 
55 I- C. 849.21 Cr. X,. J. 364. 

S 20, — Presidency Magistrate- 

Jurisdiction outside the limits of Calcutta 
but within port — Calcutta Port Act , Ss. 133 
and 138, 

A Presidency Magistrate has jurisdiction 
under S. 20, Cr. P. C. read with S. 139 of the 
Calcutta Port Act (Beng Act III of 1890) to try 
an offence under S. 84, oi the latter committed 
outs ; de the limits oi the town but within those 
of the port of Calcutta, ( Sanderson , C. J. and 
Hewbould , J .) Good v. Gunpat Rax. 

47 Cal. 147. 

Ss. 35 and 397 .—Conviction for 

one offence— Similar conviction in another 
trial — Concur re nt sentence . 

A person convicted of an offence and sentenc- 
ed to undergo a term oi imprisonment and, 
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55 1 

0 I DOS ‘ 

21 Ct I I 393 

- S 42 

— Police o, 

nicer — Pig hi to call 

for assistance 

■ — Vd'uer-i 

:honts of p nous 

see: gut to A ar 

r ’ dec not 

?j:c 1 — Refusal ro 

assist, not an \ 

offence. 


Member! u. 

ne mb 4 e 

aie bcu n d to ass'st 

a cal ce office : 

leasarddy 

demand ng. dio’r a d 

in the i;b: ij 

0- m ’ t 

imooks or suspseted 

dacohs wbrn 

tha: office 

r s .vitboivsed by 

law ro a 'rest 

The law h .we ror no 35 not 


intend two the Pol eo ffiiioers s i *al i mve a 
general powi; o. cat bug no 311 me members 
of fie pa ,1 c :o j j’n them n urresimg a 
nu mbc r o'. tin mown par 3 1.13 v 10 ?, e w.iete- 
a bouts are no known Re :isal to ass s', the 
pc bee officer hi such a mcest -s not an ode nee 
under F. 287, J r \ C {Piggo't no a 7 WaLdi, 
JJ ) ]OTi P Cl SAD : PlPEa.).: 

42 ±11 314 • IS A Ij J 169 • 
53 I a 673 

.3 ^0 — Railway lands i'i Gwalior — 

ffir:vi>£ 0 / neon w.b —J uvtsdiccib 

The arrest ci a of-smi at tne Gw ah or Rail- 
way staoon on a charge o- an onence com- 
muted nBrhsi Jnd : a m llegal Toe British 
Govt has 110 jiir'sd Cron in sack a-'ea in re- 
spect o: oh ences not connects 1 w ; lh therad- 
way {Marti -uau . J.) R a D u v Kiehun v Empe- 
ror. 1 Kali 408 : 

55 I- O 351 : 21 Or. L J 303 

• g. 38 — Sammons not duly sealed — 

Validity — Prosec at' on tor J’sobed’ence o - such 
Summons— Mamta'nab bty. Sec (1919) Dig 
Col. 979. Abdul luni Beg In re 

53 I C 5 28 : 21 Or. L J 800 

S3- '87 and 89 —proclamation re- 
quirements O', order under S. 87, (3) — whether 
absconder cri contest ml dhy of proclamat'on 
in his aopl canon under S SO* See (1919) Dig. 
Co l. 9 7 /. Em pe ton v Multan Singh 

2 Kafir Ii. J- 82 : 541 O 994 • 
21 Cr- L. J. 210 
* — — -gg. 8S, and 89 —Absconder— Suit 
for recovery of property. 

Ss SS, andSICr. P C debar an absconder 
from sung xor the recovery of his property 
(Midlick a. ui Sultan Ahmad, JJ.) Secretary 
of State foe Indi 1 i\ Lown Karan 
Marwarl 5 p. Ij j. 321: 

1 Pat. I* T. 451 : (1920) Pat 253 : 

56 1 C. 507 : 21 Or L- J 475. 
~~ — — *8 90 — Warrant for witness — Omis- 
sion to record reasons — Illegality or irregula- 
rity . 

In a prose .mb on under 5 408, I. P. C. on 
the comoiamt staffing that' the warrant should 
be ffisued ior the attendance of the abducted 


OR. P COBS, S. 96. 

woman, or else the accused would remove her 
irom Ins house, the Magistrate, issued a war- 
rant m the first instance for her arrest. He 
however, dal not record any reasons tor doing 
so Held, that the omis : on of the Magistrate 
to record the reasons ior the issue oi warrant 
in the urst, instance in this case amounted to a 
mere irregularity and not to an illegality, and 
d’d not v-Late the legality of the convictions of 
persons who had iorc bly rescued the woman 
irom the custody oi the constables who had 
arms.ed her under the warrant (Gokul Prasad , 
J ) PI v i vr Sing i v. Emperor. 

18 A Ii J- 1149 

S 94 —' Summons to produce docu- 
ments —Propriety of 

The Ch ef Pres’dency Magistrate of Calcutta 
issued a searen warrant in execution of wh : ch 
the books oi the petitioner’s hrm were taken 
possess on of by the pobce. The Magistrate’s 
or :ler was set as de by the H'gh Court in re- 
vision and thereupon the Mag : stra-e issued a 
nonce on the petitioner calling upon him to 
be present in his Court to take delivery of the 
boo'-is personally or by agent. The books were 
made over to the petitioner’s agent and 
s muhaneously a notice was served on the peti- 
tioner’s agent under S. 14, Cr. P. C. and the 
bo As were taken possess on of. 

Held , on a cons ‘.dernt’ on oi the c rcumstances 
ol the case that the order under Sec 94 Cr P. 
C was properly made (Chaudhuri and New- 
boidd,JJ.) T ~R Pratt x? Emperor. 

47 Cal. 647 : 24 C. W IT. 410 : 

' 31 C L. J. 188 : 57 I. C 97 : 

21 Cr. L J, 577- 

— — 3 . 90 — General search warrant 

Issue of when justifiable * 

Per Chaitdhuri , J ■ — An order under S. 96 
Cr P. C cannot be made 10 further a police 
investigation which may or may not result in 
an enquiry The Magistrate has to form his 
own opinion upon the materials placed before 
h : m. He is not rePeved from his duty by 
stating that he believed that the officer of 
Government holding the investigation for the 
purposes of which the books were wanted had 
formed a correct opm'on. 

The form of the search warrant in the Code 
refers “ to an enquiry now being made or about 
to be made”. There . are separate provisions in 
the Code for investigation and large powers 
are given to the police in cognizable cases for 
seizure of documents The word “ investiga- 
tion ” is defined in the Code and is differentiat- 
ed from an enquiry. 

There is no express provision requiring the 
Magistrate to make a record or keep notes of 
the examination oi the person on whose appli- 
cation tne Mag -strafe issues the search warrant 
but some record ought to be kept to enable the 
H*gk Court to form an opjffion as regards the 
materials upon which the Magistrate acted. 
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CP P COS* 


10 


(Chaudhuri and Ncwbokf, JJ ) Jagannath 
Agarwalla v Emperor 

24 C W TT 405 .31 0 L J. 267: 
57 I. C 93 : 21 Or L J 573 

g 90 — Search warrant — Infringe- 
ment of copy right — Warrant for production 
of infringing books He- — Legality of order— 
Stay of execution of warrant on security 
The Magistrate has power, under S 96 Cr. 
P. C. to issue a search warrant lor the produc- 
tion oi copies ol the inir : nging book, prouis 
plates panted, and set-up matters, together wfh 
letters and orders with reierence to the book, 
tor the purpose of making an order under S 
10 of the Copyright Act. 

Where the person against whom such a 
search warrant was issued prays lor the stay 
thereof and offers an undertaking not to sell, 
copies of the infringing books but to produce 
them before the Court whenever required, the 
Magistrate has jurisdiction to stay execution 
of tne warrant conditionally on the execution 
of a bond to produce the copies in Court. 7 C. 
W. N. 522dist. ( Sanderson , C. J. and Duval , 
J .) Kishori Mohan Bagcti v . Hari Das 
Bysack. 47 Cal. 164 : 55 I. C 999 
21 Cr. I». J. 391- 

S. 96 (3) General search warrant — 

Issue of when justifiable — No pending enquiry 
or trial or proceeding — Effect of 

Under orders oi the Government the officer 
appomted for the purpose of holdmg an 
investigation into the dealings with the Muni- 
tions Board with a v'ew to find out wnat 
offence it any was committed and by whom n 
connection w th the said dealings. On the 
application oi tins officer to the effect that me 
books and accounts oi the petitioners firm 
among others mentioned in the pec.conwe-e 
necessary for the purpose of the sa'd investi- 
gation the Magistrate ’issued a general search 
warrant in respect* oi the books and documents 
of the Petitioner’s firm specified in thepet’tion 
Held,— that there was no enquiry or trial or 
other proceedings under the Code and there 
were no materials before the Magistrate on 
which he could decide that a search warrant 
was illegal. 

Per Newbould, J . — When the law requires 
the sanction of a Magistrate before the issue of 
a search warrant that means that the Magis- 
trate should apply It's mind to the facts and' he 
ought not to issue a search warrant simply 
because the police officer asks him to do so 
[Chaudhuri and Newbould, JJ ) T. R Pratt 
v. Emperor. 47 Cal- 597 : 

24 Cal- W.-N 403 s 
55 I* O. 473 : 31 C LJ. 345 
21 Cr. L. J. 313 

~S- 103— Duty to assist search — Salt 

Inspector- — Refusal to assist him — Offence — 
$, 187 I, P/C See Penal Code, S. 187. 

38 M. L J. 27- 


S 103---' 

a /mi- 1 ng noose — 

Tea house g rig a 

: nm — /Mt a compexnx 

Witness to a searo! . 

■s re I n \xl ce o nicer. 

See Bur Gambling At 

: r - - - • \y\i 7 


12 Bur 1 Ij. T 269- 

— S 103 — Grd i , 

r un ( l ;* o> : coma, cl ion 

for criminal trespass 


Upon a cornu ci: on 

-or au trespass, 

where the mien -ion - 

j- do met passer *s lo 

commit a breach u. ire 

ct? an o.der under 

8. 106, Criminal Procw 

l -re ,o.U’ mx lawfully 

be passed in the d sere 

l cu .. ; e Magisraie, 

20 W R. Cr. R x : 

- ^ - • Xi m.J) 

DHA’UM -AJ v Emterc 

-JO Wll 3-15 : 


u c a 'o o u4 


— Ss. t 103, 107, 125 and 406— 

Security for keeping hie brant —Cancellation 
of bond — Pore- r of Di . ir>ci 7 hi gi rate 

S. 406, Cr P C allows an appeal to the 
Court oi the D strict Mag stia.e aga ust an 
order to find secur ry ior good : edaviour. 
Where there :s an order -or secur ty in keep die 
peace the Distr.ct Magistrate’s powers are 
limited to the cancellation o. the bxids under 
S 12t, Cr. P. Code. The sect 'on seems to 
imply that the Distrcl Mug's ru.e 1ms no power 
to revise the ordinal order oi a Subordmate 
Magistrate passed under 8. ICu or 107 of the 
Code. The words oi the sect'on contemplate 
cancellat'on or bond for a reason arising 
subsequently co its exeeut on, no. for the 
reason that the D str c. Mag's irate is of 
op : n ; on that execution ought notin' have been 
ordered (Halifax, J ) Knur '.a v. Emperor. 

57 I O 111 : 21 Or. L J. 591- 


S, 107 — InfornuU ion — Ah ecssity for 

be for’’ initiation, of free ‘u mgs — -Issue of 
process on magi strut’s go, it- ancwlrdgc. 

Pr'or to the ’n't at on e; prcceed.ngs under 8. 
197, Cr. P C , 'H'Orm avion must leg lea uga'nst 
a person mom venom it s so ago: to make 
secur uy 

Ii is llegal for ijc 3‘ag sm.e to hsae nofice 
to the pets v oner merely uecar.se he considered 
irorri irs cwn statement that he w is a quarrel- 
some person and no ’niorr.ua/op such as is re- 
quired by 8 107 hav ng been g ten a, the 
Mag’strate the n ihia' on oi the proceed 'ngs 
was ultra vires \Scott-Sn.ith, J ) Artur 
Karim v. Em tea or. 56-1 O 671 : 

21 Cr Hi J, 511. 

S- 107 — Nti Amur of Zemindar — 

Encouraging illegal collect io : — Preach of the 
peace — Security proceed h gs. 

The manager oi a zarjndar who owned a 
hat employed peons to real ■ :;s a io’l ' rom the 
users oi the hat wr the payment of wh ‘oh the 
users were net liable. The peons m a.temoting 
to reabse the toll, -esoried tcac*s O: v'olcnce 
and force and three- ened to rroiest the users 
in order to obta’n payment. Tne Court below 
: found these acts io ha . e been committed with 
the knowledge and consent of the petit- oner 1 and 
there was a reasonable apprehension that if 
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persisted m, a breach of the peace would occur. 

Held , that the order directing ihe manager 
to furm'sh security under S. 107, Cr P. C was 
justified S. 107 of the Cr. P. Code has no 
application to the case of a person exercismg a 
civd r ; ght in a lawful manner. {Midlick and 
Thornhill, jj) Bepin Behari Mukheeji v. 
Emperor. 57 I- C, 667 : 

21 Cr- id J. 651. 

S . 107 — Proceedings under — Duty 

of magistrate to record evidence — Plea of 
guilty. 

In proceedings under S 107 of the Cr. P. 
Code where there is an unqualified plea of 
guTt, the Magistrate is bound to record 
evidence betore passing orders statement by 
a person, m answer to a notice to show cause 
why security should not be taken from him, 
that he is not a quarrelsome person but is 
wilimg to give the security demanded would 
not justify an order requiring him to furnish 
security, ( Mittra , A J, C) Pr\bhud\s v. 
Emperor. 57 I C 672- 

21 Of L J 656 
S 107 — Proceedings under — Hear- 
say evidence . 

Proceedings under S. 107, of the Cr P Code, 
cannot be based upon hearsay evidence 
{Mittra, A.JC) Mohan v. Emperor. 

56 I C 864 : 21 Or. L. J. 560 

S 107 —Security for good behaviour 

— Arranging defence of property with help of 
police — ■ Likelihood of breach of the peace . 

There was an old standing d spute about- 
certain property between two parties The appli- 
cant's party obtained a decree irom the Ciwl 
Court The other party threatened to ousl the 
applicant’s party by means of armed force. Tne 
help ot the pol ce was as ced by the appl cam 
and some constables were sent. Tne appl - 
cant posted some ot h's men armed w th lath s 
to defend the property if necessary. He was 
called upon to iunrsh security tor good be- 
haviour Held, that the applicant was justified 
in posting men ior the demnee of his property 
in the presence of the police-guard and having 
done so m salt -defence it could not be sad tha 
there was any bicebhood of breach o. 
peace from his s : de. (Walsh, J ) Janki Prasad 
Tewari v. Emperor. 

18 A la J. 157:55 1 C 673: 

21 Cr Xj J 337 
-S. 107 — Security to keep peace — Evi- 
dence necessary for —Consent of accused if 
necessary 

To justify an order to furmsh security to keep 
the peace, there must be evMence on the record 
that the person irom whom security is demand- 
ed is lively to commit a breach of the peace 
The mere consent of the person to be bound 
down is not sufficient : the fact of a likelihood 
of a breach of the peace must be established by 
independent testimony - on oa*h. (Walsh, J ) 
Jag dat Tewari v Emperor 

HI- C. 784 : 21 Or. L. J. 176. 


CR P. CODE, S- 107. 

S. 107— S ecurity for ke'Hrg the 

peace — Jurisdiction of Magistral - - ' L mug- 
ful act ” — Act not forbidden by Penal Code . 

To give jurisdiction under S. 107, Cr. P, 
Code the Magistrate should have some tangible 
evMence that some definite wrongful act is 
contemplated, which act, if committed is likely 
to cause a breach of the peace 

The words " wrongful act 99 ai S. 107 mean 
an act forbidden or ceclared to be penal or 
wrongful by the criminal law 

The killing of a ded-cated bull for the sake 
of the meat is not an offence. (Das, J ) Pir 
Ali Kasab v Emperor 

56 I. C 437 : 21 Cr. L. J. 453- 

Ss. 107, 144 and 145 —Scope of— 

Doubtful claim to land — Procedure. 

, Where parties a.re clearly m the wrong they 
can be bound down under S. 107 to prevent a 
breach of the peace or a party threatening to 
usurp the rights of another can be restrained 
by a lemnnrpry order under S 144 ; but where 
the C .-y ue '-el*, rs to lands and there is an 
apprehension of breach of the peace as both 
the contending parties urge their claim to 
possession the proceedings should be under S. 
140 and evidence taken on both sides and 
proper orders after due inquiry should be 
passed under S 145 or 146 Cr. P. Code. 

A Magistrate is not entitled to pass succes- 
s r ve orders under 3. 144 alter the lapse of every 
two months and an order under S. 144 is liable 
to be vacated ij no notice is served upon the 
parties, ijwala Prasad, J ) GaUki Datt v. 
Gobind Sing. i. 1 P. L. T. 44. 

— Ss 107 and 145— Dispute over 
possession— Fish ry — Proceeding under S. 107 
— Refusal to change into S. 145 —Revision. 

Wnere a d spute lively to lead to a breach of 
the peace was over the possess on oi a fishery 
1 and the Magistrate drew up a proceed ng under 
! S. 107 oi the Cr. P. Code: 

Held, that tne Magistrate had jurisdiction to 
proceed under S. 107 of the Cr. P. Code and he 
uav ng exerc'sed his discretion it was not open 
.o the H gb Court to direct that the Magistrate 
must proceed under S. 145 ’and not under S. 
107 of the Cr. P Code. 59 Cai. 150, 16 C. W. 
N. 83 ref. (Walmsley and Greaves , JJ) 
A.mulya Charan Sirkar v. Ameita Lal 
Mukerji. 24 c. w. . 1075. 

—7 Ss 107 and 145 —Scope of— 

Different persons— Findings against each 
how far necessary. 

Wnere R d ed and the name of the widow 
was duly registered under the Bengal Land 
reg’ strati on Act, and the agnates of R did not 
oppose her appl cation a dispute having arisen 
as to the possession of the property ot R: 

Held, that the proceeding under S. 107 of the 
Cr. P. Code against the agnates of R, who set 
up a title by survivorship, was justifiable, R’s 
widpw’s name having been registered and tacre. 
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being overwhelming and conclusive evidence 
in favour of her possession. 

An order under S. 107 of' the Cr. P Code 
can only be passed when there is a finding that 
the persons sought to be bound down are 
gudty of wrongful possession and acts commit- 
ted or sought to be committed by them, which 
can only be proved by overt acts against such 
individual. 

Where wrongful overt acts are committed or 
threatened to be committed jointly by a 
number of persons and not by some of them, 
the act is really commuted severally and 
jointly by each of diem, who become all liable 
to the penalty of S 107. 49 I. C. 642 at 

645 and 35 Cal. 929 foil. 1 Pat. L. T 44 ret. 
(Jwala Prasad, J ) Lachmi Singh v. Emperor. 

1 P- L T. 681. 

Ss- 107, 145 and 439— Proceed- 
ings under S. 145 — Order directing dropping 
of proceedings and initiation of proceedings 
under S 107 — Revision. 

By an order 01 a M ig'strate proceedings un- 
der S 145 Cr. P. Code, were dropped because 
proceedings under S. 107 would meet the case- 
Procesdmgs under the latter section were how- 
ever actually pendmg. Held , that the H*gn 
Court would not interfere in revision with tne 
order dropping proceedings under S. 145 
(Chaudhuri and Newbcndd, JJ ) Jharu Khan 
v. Sara da Charan Sikder. 54 L O 614' 
21 Cr. X. J 134 

,g s 107 an( j_ 350 Transfer of 

magistrate — De novo trial — Right of accused. 

S. 3oO (1) proviso (a) Cr. P Code, applies to 
proceedings under S 107 and tue accused in a 
security case is entitled to a trial de novo on 
the Mugis.rate be ng Iransierred (Wadis, C J , 
Ayling and Coutts Trotter, J.) Elac HURI 

V ENKATAC iIIMNAY YX V. EMPEROR 

43 M 510 

Ss. 107 and 350 ( 1 )— Prov so (a) 

to S 350 (1} applicable to proceedings under 5 
107 Cr. P. Code. See Cr P Code Ss. 4, 107 Etc. 

38 M- L. J. 37- 

Ss. 107 and 439— Order requiring 

security —No enquiry— Procedure illegal 

It is illegal to matte an order requiring a 
person to turmsh security to keep the peace 
without any inquiry as to wheLher he was 
likely to commit a breach of the peace or was 
otherwise a proper subject for proceedings 
under S. 107 Cr. P. C ( Ryves , J) Chander 
Shekhar v. Emperor 54 I C 411 : 

21 Cr. I) J. 59 

— — Ss- 107 and 439— 1 Order for secu- 
rity to keep the peace — Rival religious sects — - 
interference by High Court, when proper. 

If in the caseoi rival religious sects compos- 
ing an assembly one set of persons try to 
force their views on the other with the result 
that a disturbance 01 the public peace is 
probable, an order b-nding down the former 
under S..107 Cr. P. C. to keep the peace will 


CE. P. CODE, S. 110. 

not be interfered w-th. Such an order should 
merely deter them from creating a breach of 
the peace and continuing to annoy the others 
at their worship but should not prevent them 
from exercismg the r r'ght of worship. (. Ad ami , 
J ) Gurdeo Singh v. Emperor. 

55 I C. 97 21 Cr. Ii. J. 225- 

— g s jo7 anc /_ 514 — Bond for keep- 

ing the peace — Person bound over — Suit to en- 
force right 

It was not the intention of the legislature to 
prevent persons even though bound over under 
S 107 of the Cr. P. Code from seeking to en- 
force their rights m the Civil Court and an 
order of forfeiture subsequent to their institut- 
ing the suit is illegal. (W Tiber force, J.) Sital 
v Emperor. 1 Lab- 310: 

57 I C. 942 ; 21 Cr. Ii. J. 702. 

-S- 109 (b ) — Ostensible means of 

subsistence — Satisfactory accounts — Profes- 
sional cattle dealers — Encamping on open 
ground. 

A group of persons with their families were 
camping in an open ground in the City of 
Meerut. They were there for several weeks. 
The men were run in under S 106 (b) of 
the Cr. P. C. It was found that they had 
money with them, that they were residents of 
I Bmdki district Fatepur ; that they had money 
| in deposit with bankers there, and that their 
! occupation was to go about selling cattle for 
about eight months m the year after which 
they returned to their homes for the rainy 
sedson. It appeared that they had arrived at 
Meerut on their way back from the cattle fair 
at Garhmukhtesar. It was found that they had 
done no trade in cattle wade in Meerut, Held, 
that the men had ostensible means of sub- 
s'stence and had given a sat ; siactory account 
of themselves within the meanmg of S. 109 (b) 
of the Cr. P. Code 17 A L, J. 432, ref. (Bauer ji 
J ) Nank v v. Emperor. IS A L J- 321 : 

55 I C 734 : 21 Cr. L. J. 366. 

• S- 110 —Evidence — Rejection of on 

improper grounds — Effect of. 

The mere fact that some of the witnesses 
produced by a person against whom pro- 
ceedings have been instituted under. S. 110 
Cr. P, Code a^e his caste fellows is not by itself 
a sufficient reason for discrediting their 
testimony. (Kanhaiya Lal,J.C.) ROHAN v. 
Emperor. 54 I. C. 412 : 21 Cr. Ij. J- 60, 

g 110— Order under — Definite 

findings — Necessity for. 

In arriving at a decision ’ in a case under S, 
110 Cr.-P. C. the question is not whether the 
evidence for the defence outwe : ghs the evidence 
for the rreseouben bat whether the latter is 
s ; h: An: m e-un'dls 1 the case against the 
accused and the court aught to corhe to a defnite 
find ng on that point. (N. R. Chatter jea and 
Cuming, JJ) Sadat Ay v. Emperor. 

58 1 c saa. 
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CR P CO 33, S. 110 

S 1 IQ— Scope of — Powers under 

when to be exercised 

Tne poweis under S, 110 o: thy Cr’nrnal 
Procedure Code Are to be exerc-sed wry 
sparingly and only : n those cases w rere tue 
evidence is very clear and prec'se It uas never 
intended by the Leg slat are to piovcie a means 
ox punishment by enact ng S J 10 {Abdul 
Raoof, J ) Jaglt Sing i v Em teaor 

2 Jhah I* J 237- 

S 110 ~ Statement ? of fellow 

castemen of accused — Value of 

The evidence 3 . persons pro. raced 11 defence 
is not to be discrednei rn-rciy because some 
oi the w : tnesses produced are .allow cas omen 
of the accused [Kanhaiya Lai , J j A v.me^H'.r 
Tewari v. Em pe ton 

22 O. 0 375- 

S 3-110 and 112 — N oticc to snow 

cause — Nature a id contents of — Condition 
precedent to proceedings under S. If ) — Revi- 
sion —New grounds. 

Merely m. arming an accused person mat ne 
was susepee.ed to Do a nab tual tii.ei :s not a 
sufficient nohee under S. 11 J, o± t le Code. Tuere 
must be sometn ng m the na.ure or an _nd c:- 
ment or charge con. am ng -suosmnL.al paru- 
culars indicatmg the grounus upon waled tne 
pohee have gwen informal on co tae Magis- 
trate. 

Where the accused persons were arrested as 
suspected haVtual tin eves and the Mag s: rate 
fixed a date lor the produevon o. evidence wnh 
the object or ’ssu ng a not ce under S i Id out 
on the da e fixed alter nearmg prosecution ev.- 
dence at once called upon roe accused Lo eamr 
upon the r de.ence to a c Purge under Sh lit) : 
held, tout the procedure w_*s bad and the 
proceedmg must be se. aside 

It s only a:ter the Mug 1 strafe has made the 

order requ red by S. J lo, wLncu s really a 

nodes in writing, that the actual hear ng 
under S. 110 can by law la :s piaee at all- 

A Magistrate should not detam a person 
under S. 110 unless he has the inlormat.on 
upon which he can made the order required by 
S, 112 10 A. L j. R 3ol appr. 

Apphcants in revision should, as a rule, be 
confined to the grounds upon which the rule 
nisi is granted. (Walsh, JJ ,) Rajbansi z\ 
Emperor. 44 All 646 : 

18 A. X. J 673 

Ss 110, 112 and 115— Persons 

outside local jurisdiction — Power to entertain 
police report against — Order under S. 1 ! 2 not 
accompanying warrant — Irregularity — - 
General repute — Evidence regarding 

It is not dicgrl for a Mag -s irate placed .11 
charge of a sub-dwismn 01 a district m the 
absence of anything to the contrary, to take 
proceedings under d. 110 of the Cr. P, C. upon 
a police report m respect of persons residing 
outside bus local jurisdiction, irrespective oi 
how the police report came before him. 


; OB, ]?. CODE, S. 110- 

Wuo'-e a copy oi the order made under S. 112 
Ol the Cr P C does not accompany the war- 
rant as re.pu red by S. 112, but the order is 
re 1 1 over to tne person affected thereby, and 
theta is noming to show mat there was any 
prejudice, tne oarssion to attach a copy of the 
order to tr.e v arrant t s a mere irregularity not 
tuial to the tiiul. 

In order to establish general repute for the 
purposes o: S. 110 01 the Cr. P. C. the evidence 
o: me nrest'gat ng Police Officer is % inadmis- 
t. bis and irrelevant. ( Midlick and Sultan 
Ahmad, JJ ) Rameshwar Dusadh v. 
Emperor. 1 Pat L, T. 632 : 

55 I C 593 : 21 Cr. D J. 321. 

— Ss. 110 and 117 (4 )— Habitual 

offender —Security for good behaviour— Proof 
—dissociation — Police records — • Value of — 
Duty of Judge 

In a proceeding agamst the accused under 
S' 110 01 the Cr. P. Code the Court delivered 
the follow ng judgment. “ The association of 
the accused .or the commission of crime has 
been estabi shed They are close neighbours 
and tney are found to be implicated in good 
many cases together/* 

Held, hiat It was doubtful whether that find- 
ing was sufficient to comply with S. 117 (4) of 
me Cr. P, Code. 

Tne ex’s fence oi history sheets kept by the 
Pol c -2 c: persons proceeded against under S. 
110 o: the Cr P. Code 13 a matter which can- 
not be taken into cons ’deration by the Court. 
A Judge should nou delegate )vs judicial iunc- 
l mas to tne Pobce (Walmsley and Greaves, 
JJ ) JOGEND.LA Kp'MtR NAG V. EMPEROR. 

57 I. C 940:21 Cr. Ii J. 700- 

.g s 110 and 118 — Evidence 

against accused— Dacoity cases — Statements 
of approvers in — Corroboration — • General re - 
pute —Police suspicion — Evidence of good 
character. 

Tne pol’ce instituted proceed'ngs agamst. 
the accused under S. 110 Cr. P. C. though they 
tailed to prove h:s gudt in regard to three 
spec me charges of dacoity. 

Held , that the Mag : strate was not wrong in 
initiating proceedings under S. 110 Cr. P. C. 
but the evidence agamst the accused must be 
very sabsiactory. 

Statements ot approvers in different dacoity 
cases implicating the accused in a proceeding 
under S. 110 Cr. P. C ought to be left out of 
consideration if there is nothing to corroborate 
them 

Where in a proceeding under S. 110 Cr. P. C. 
the prosecution witnesses for general repute 
say that they believe the accused to be a thief 
or a clacoit but in cross-examination they admit 
that their suspicion is ihe outcome of house 
searches and arrests by the police the accused 
is entitled to the benefit of the admission by the 
prosecution witnesses as to the origin of their 
susp : c’on Where there is positive evidence lor 
the deience that the accused is a good man it 
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is not a sufficient reason lor casting ’t aside t. 
say that proof 01 mal : ce aga nst the accused on 
the part of the prosecat'on is wanl/ng {XValm- 
sley and Hilda , JJ ) Sorendra Mat.i M vnm v 
v . Emperor 

54 I C 778 s 21 Cr li. J 170 

Ss 110 and 120 —Rejection of 

Surety — grounds for — Conviction for hurt 
Where the Magistrate rejected a surely on 
the ground that he had once been conricusd oi 
an offence under S. 323, I. P. C 

Held , that although tne quest on whether a 
surety should be accepted or not is primarily a 
question for the d’serebon oi the Mag swam, 
in this case the Magistrate acted unreasonably 
in not accepting the surety. I. L, E do All 1S. 
(1903) referred to (Richardson and Greaves, 
JJ .) Rvd'-dj A -iir v Emperor 

25 C. W IT. 140 

Ss 110 and 123 (6) — Imprisoi- 

ment —Default of furnishing security 

S. 11 0, Cr P Code is es sent rally a prevent «vc 
rather than a punitive provision Tee ’mor.- 
sonraent awarded in deiault ot furn ; sVng 
security should m ordinary cases be s mple. 

Imprisonment oi a rigorous cuaracte- should 
not^ be awarded automatically as a general 
practice, Under S 125 (6) the Mag strate ins to 
exerc'se his discrebon and decide whether on] 
the facts of each case the imprisonment should 
be simple or rigorous, [Mcars,C.J.) GaND- 
harp Singu v Emperor. 42 All 563: 

18 A. L, J. 640:57 1 O. 100 
21 Cr. Ii. J 580 

Ss- 110, 167, 189 —Arrest on sus- 
picion of dacoity — No proof — Detention in 
custody with a view to proceedings under S 
110 Illegal without arrest under S. 55 — Dis- 
crediting defence witnesses 

The accused persons were arrested on susp - 
cion in connection with a par ocular daco ly 
The Police faded to find sufficient ev'deiics 
to justify the suspicion, but cont-nuedio dela n 
them m custody with a v ew to institute pro- 
ceedings under S 110 oi the Crnrnal Proce- 
dure Code, and obtained an order from a 
Magistrate directing ’such further detent, on 
Ultimately a formal report was made by a 
clever police officer to the Mag s rate having 
jurisdiction in the matter under S 110. and a 
formal order was drawn up by hum. under f 
112 ot the Crimmal Procedure Code. 

Held, that the first Mag : strate had no 
authority to direct the further detention of the 
accused persons in custody, on a matter d'ffe- ; 
rent from the dacoity case unless and rmt'l 
they were re-arrested by the police under S. 
55 .of the Criminal Procedure Code. Tin's 
irregularity however, was cured when the 
formal order under S, 112 was passed. 

Held , further, that the fact that witnesses 
called for .defence in S. 110 proceedings were 
castefellows of the accused and had come for- 
ward from distant villages to give evidence 
voluntarily, without being summoned, was no 


CR P CODS S. 112. 

ale jure m v und for d Acred ding their 
e duije (Piggntr, J J It \ H V v E J [PER OR. 

IS A L. J 1114. 

210 Td and ;fj and 117 (3) — 

Charges— E.ine-ice icc.ssary to prove — Bet- 
tic nee of % repin e —Hen rsay t vidce.cc — Police 
reports, value cf 

W een a pars m >s charged under S. 110 (f) 
j. die Cr P. Code evidence Oi general repute 
s nr ad n's- hie to tire heat he s a desperate 
md dangerous cuaracte;. To p"tr.e ihe charge 
*gi ns a m ev deuce of spec al acts shewing 
that he s a des^rate and d ngerous ciaracier 

Per Scshagiri Iyer, J — To sustain a charge 
ends’* S Hu cl, (’) t j [e) of the Cr. I J Code the 
e; dance must tela e 10 par. cular Instances 
w 1 c’i huu. econie to bis Vnowledg- of the de- 
rment. E r’dence relat’ng to mere bel efs and 
00 n'on w.ihout remrance m acts ox Instances 
w’lici are the grounds ior such op non are 
hardly sv Hence o. repute w Lh n 117 (3) of 
the Cr : m nal Procedure Code. Hub mal cr. mi- 
ll al ty cannot be regarded as established by 
the repet 'tun of bel efs and oo ; n ons. 

In proceedings under S. 110 ci the Cr. P. 
Cede fierce evidence should, if not wholly 
j discarded, bs allowed to hiiiuence the judg- 
I meat of tne Magistrate as Title as possible. 

1 Per floor c, J —Hearsay evidence amounts to 
| evidence of renffie and *s adm ss*ble for the 
1 ourpose of proving a charge under S. 110 
; (a) o: the Cr P. Code. When *t is sought to 
; prove the reputation of a person the e whence 
resumed is tea. of respectable persons who 
are acqur-dmed w ih me accused and lire in the 
ne ghbourhood and are aware of his reputa- 
tion. The test oi the adm iss* baity of the 
evidence of general op'mon is whether it shows 
the general reewnron of the accused and it 
: should at least be the opinion of a considerable 
; number of persons, li musL not^merely be 
; the repet 'on oi what certa'n persons have 
sard to the witnesses. [Scshagiri Aiyar and 
Moore, JJ.) Kothamidde Ranga Reddi In re. 

43 M 450- 38 M L J. 97 : 

(1920; M w. X? 393 : II 1 W, 331 : 
55 I C. 722 : 21 Cr. L J 354=. 

Ss. 110 (e) and (f) and 537— 

Accused bound over under S 110. (/) — Appeal 
— Finding altered into S 110. (e) — -Effect of, 

• The accused was bound over under S. 110 
(f) Cr. P Code on appeal the District Magis- 
trate found S 110 (e) was more appropriate 
and reduced the parod and the amount of the 
security. 

Held, that inasmuch as cl. (f) of the section 
deer bed the offence hi clause (e) in an aggravat- 
ed ior in and the accused was not prejudiced 
there was no ground for mterffirence ; n revision. 
{Mittra, J ) AzuVl ]ab\ek~iax v. Emperor. 

55 I C. 8SS : 21 Cr. Ii , J 352* 

~’S 112 — Order under — Contents of — - 

Defect in order— Effect of. 
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Where a prehnrnary order under S. 112 Cr 
P. Code merely reproduces the contents of S. 
110 without sett'ng torth the substance of the 
information aga'nst the accused, the proceed- 
ings under S. 110 cannot, be regarded as legal 
Where however the de ect m the prehm 1 nary- 
order did not prejudice the accused m the 
trial and he let in all Ins evidence, the proceed- 
ings w'll not be quashed on the ground of 
defect m the order. ( Seshagiri Iyer and Moore, 
JJ.) Ranga Reddi In re. 

43 M 450 : 38 M L J 97 : 
(1920) M W. N 393 : 11 L W 331 : 
55 I C- 722 - 21 Cr L J, 354 

S 118 — Security for good behaviour 

• — Order of restriction under Punjab Act [V 
of 1918 if legal. 

If a person is required to furnish security 
for good behav’our under S. 118 Cr P. C. it is 
illegal to make an order at the same time 
under S. 7 of the Punjab Rastrict-on oi 
Habitual Offenders Act restricting ms move- 
ments. (. Rattigan , C. J) Kabk Bakst v. 
Emperor. 1 Dali. 100 55 I C 993 : 

21 Cr. L J. 385 

S. 118 — Security for good behaviour 

— Surety — Rejection of — Grounds for. 

When an accused person is called upon to 
produce a surety such surety must be accepted 
or, if rejected he must be rejected upon tangi- 
ble evidence recorded and considered by the 
Magistrate who ordered him to find security. 

Where the Magistrate actmg upon a police 
report that a person tendered as surety had 
once been challenged in a theft case and 
without taking any evidence rejected the surety 
as being an unrehable person, it was held that 
it did not follow that a person woo had once 
been challenged for thett was not a reliable per- 
son and that it was not for the surety to prove 
that he was of good character, but for the 
Magistrate if he doubts it, to decide them after 
upon evidence ( Knox,J ) Munshi Pingt v. 
Emperor. 18 A Ii. J. 324 : 

55 I C. 733 : 21 Cr. h J. 365. 

g, 122 — Security for good behaviour 

Refusal to accept — Sureties — Grounds for 

Certain persons who were suspected of har- 
bouring outlaws were ordered to execute a per- 
sonal rccornhauco fo~ Rs. 100 each and to 
furm'sh sur?. 'c-, .o- rke same amount for good 
behaviour for a period of one year. The sure- 
ties offered though solvent and respectable, 
were not accepted on the grounds that they 
lived at some distance from the persons bound 
over and were not m a position to exercise con- 
trol over the persons bound over and that the 
outlaws were still at large ; 

Held, that the sureties offered having been 
solvent and respectable, the grounds of refusal 
stated were not sufficient for their non-accept- 
ance as sureties. (Shah and Hayward , JJ.) 
Jesa B hatha In re. 44 Bom 385: 

. 22 Bom. Ii. R 190 55 I- C 857 s 
, 21 Cr. L J. 377- 


CR P CODS, S. 133. 

3 123 (3) Default in furnishing 

security —Imprisonment — Power of Magist- 
rate to award. 

A Magistrate has no authority to pass an 
order ior the imprisonment of a person who 
upon bemg required to turnish security fails to 
do so He should refer the matter to the 
Sess'ons Judge and detain the man in prison 
pending the orders oi the Judge On 24 — •!* — 1920 
the District Mag strate passed an order agamst 
one S requirng him to turnish security for 
good beaavior, and further directed that in the 
| event oi ra lure to find security he would under- 
go r’gorous imprisonment for three years S 
not having turn shed security he was at once 
senttojad No reference was made to the 
Sessions Judge till after an appeal had been 
filed by S Held, that the order of the D< strict 
Mag'strate d recirng the imprisonment ot S for 
three years was altogether ultra vires and must 
be set aside and that the Sess-ons Judge should 
not have refused to entertain the reference 
because <t was belated but should have proceed- 
ed m the manner directed by sub-Section (3) 
oi S 128 oi the Cr. P. Code. [Shadi Lai , C. 
J ) Sundar v Emperor. 

57 I C 287 : 21 Cr X. J. 623. 

S. 133 — Jurors — Report — Absence 

of some at the time of investigation— Report 
if can be acted on. 

A report of the jurors under S 133 Cr. P. 
Code, is defective when any four out of five 
jurors where present at the time of the investi- 
gation Such a report is dlegal and ought not to 
be relied on The Mag : strate should allow the 
proceedings to go on with a fresh jury. 

(■ Sanderson , C J . and Walmsley, J J SRIMATI 
Dasya v . Nibakan Chandra G iose. 

31CL J. 371 s 24 C W N. 928 : 

56 I. C. 240 : 21 Cr. D. J. 448- 
S- 133 — Nuisance — Noise — Reme- 
dies of injured person. 

A noise which is injurious to the physical 
comtort of the community is a nuisance within 
S 133, Cr. P. C. 

The existence of an alternative remedy .does 
not deprive a Magistrate of his jurisdiction 
under S. 133 of the Code of Criminal Proce- 
dure. (Walmsley and Sliamsul Hu da, JJ.) 
Krishna Mohan Banesjee v A K Guha. 

32 C. L J. 42: 

57 I C 829: 21 Cr. Lt J 669, 
S 133 —Order for removal of obs- 
truction to public river — Legality of. 

An order directing the removal of a dam 
constructed across a public river which 
amounts to unlawful obstruction of the river and 
causes damage to the lower riparian owners 
is justifiable under S 133 Cr, P. Code. 
(Kanhaiya Lai , J C .) J\gannath v. ChaNDrika 
Prasad. 54 I. C. 407 : 21 Cr Ii J. 55. 

— ^33 — Public nuisance — Order on 

grounds different from those set out in notice 
— Order relating to mode of carying on trade 
and its probable results of trade — Illegality . 
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An order under S. 133 Cr. P. C proceeding 
on grounds not covered by the notice issued is 
illegal. 

Held, that at most the objection was to the 
mode m whfch petitioners carried on them 
occupabon ol manuiacturng briers not aga'ns 
the occupation it sell and that tin's was not 
sufficient to bring the case within S 133 ot the 
Code, 39 P. R. (Cr ) 1SSS; 47 P. R. (Cr ) 1SSS; 
17 P. R Cr. 1888 Ret. 

S 133 relates to an exiting slate of aha rs 
and not to the poss'bihty ot in Lure resuhs 
(Bevan Petman, J ) Gok^l Ch and v Crown. 

1 Lah 1 63 
56 I C- 446 ' 21 Cr L J 462 

** — Ss, 133, 135, 138 and 139- 

Order of firs. class Mag'stra e under S 133 — 
AppPcation for jury — Verdffit — -Power of firs, 
class Mag'strate to remh tlie case therea.Ler 
for disposal to sec end class Mag strate See 
(1919) Dig. Col 391 : Angappa Mu dal i t\ 
Perumal Chetty. 43 Mad 316 

- Ss- 133 and 137 — Bona fide cla : m 

of right — Order ? g— ,;r with direc- 

tion to estabbsh ngin m O.wl Court w'thm 
time prescribed — Order made without evidence 
if valid. See (1979) Dig Col. 399, Peary Lal 
MVLLICK v SU PEN BRA KRISHNA MlTTER. 

24 C. W. 35T. 247 : 54 1. C. 4S7- 
21 Cr. Ij J. 87 

-Ss. 133 and 144 — Orders under 

S. 283 1. P. C. and S. 144 , Cr. P. Code — -Peti- 
tion of complaint — -N on-examination of com- 
plainant bfore local inquiry by another 
person— Misjoinder of charges 

It is not proper to make an order issuing 
notice under S 144 of the Cr. P. Code with 
respect to- another land in the same order 
sheet, in wh ch the proceedmgs tor obstruction 
under S. 283 I P C. are instituted. 

There can be no prosecution under S 283 I 
- P. C. simultaneously with a proceeding under 
S. 133 of the Cr. P. Code. S. 239 is an exception i 
to the general principle laid down in S 233 of 
the Code that tor every distinct offence there 
must be a separate charge and trial. The 
facts and the circumstances, under which that 
exceptional S. 239 should apply must be 
clearly proved by the prosecution. The jomt 
trial of different accused persons with respect 
to d’fferent obstructions, when they were not 
moved for a common purpose, and where no 
possible combination or concert between them 
had been shown : s illegal. 

Quaere — .Whether S 2S3, I. P. C. is m- 
appl’ cable unless there be any evidence of any 
danger, obstruction, or injury, having been 
caused to any particular person. {Jwala Prasad , 
J) Jitan %\ Emperor. 1 P. L T 564 
» — "S- 144 — ■ Temporary orders— Nui- 
sance— Temporary emergency — Orders under 
section if justifiable 

The appi cant owned a house with a com- 
pound - where, for a number of years past, at 

D— 23 


CR P. CODE, S. 144. 

night time, hours were rung on a bell and the 
watchman in h*s rounds used to cough to scare 
away tlreves and strike his stick on the ground 
tc scare away snakes The opponent came into 
the neighbourmg house and started a nursing 
home *n December 1917. Neither he nor any 
inmate of Irs house complained about these 
noises t ; ll March 1919. Subsequently differences 
arose between the parties wtrch became accen- 
tuated in June 1919, when the opponent's 
party threw s' ones into the apppeant's com- 
pound by way of protest agamst the above 
noises and shot a goose of the appl cant ffi his 
compound The aopl'cant's party ret abated by 
strffimg the bell continuously for sometime 
and throwing back stones. The opponent 
appl’ed to the Chief Pres dency Mag : strate to 
have the above noises stopped under the provi- 
sions of S. 1-14 of the Criminal Procedure 
Code. 

Held, by Shah, J., that though the order was 
in form within S 144 Cr. P. C yet it was in 
substance oui side it, inasmuch as the oppo- 
nent's application* to the Magistrate was for the 
prevention of nuisance not temporarily but 
permanently. 

Held by Hayward, J that it was difficult to 
say that the order was not within S. 144 : nor 
was it possible to hold that a temporary in- 
junction should not be passed merely because 
the dispute demanded a permanent injunction 
for final settlement. (Shah and Hayward, JJ ) 
In Re C. J. R. 22 Bom- L- It- 157. 

Ss- 144 and 145— Dispute as 

regards land — Propriety of proceeding under 
S, 144 Cr. P. C. 

Where the dispute concerns a plot of land 
the only effective way in which it can be set- 
tled, so far as the Criminal Court is concerned, 
is by instituting a proceeding under S. 145 Cr. 
P. Code and not by that under S. 144 whereby 
the danger to the breach of peace reverts after 
the lapse of two months. The practice of resort- 
ing to proceedings under S. 144 Cr. P. Code in 
cases of disputes concerning lands has been all 
along condemned. (Jwala Prasad , J) Tara- 
PADA BHATTACHARJI V. EMPEROR. 

1 P.Ii. T. 72:55 I. C. 193 : 

21 Cr. Ii. J. 241. 

>Ss. 144 and 145— Dispute as to 

possession — Decision on documents not inter 
partes. 

Unless the possession of a part is undisputed 
S. 144 Cr. P. Code can have no application and 
a magistrate has no jurisdiction to pass final 
orders under S. 144. 

Where the dispute related to the possession 
of lands and the Magistrate upon a perusal of 
certain documents by which other lessees had 
relinquished their possession in favour of the 
oopos'te party passed orders under S. 144 Cr.P. 
Code agamst the petitioners who were lessees 
of the disputed lands. 

Held, that the magistrate ought to have in- 
stituted proceedings under S. 145 Cr, P. Code 
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and after taking evidence as to actual possession 
in respect oL l be disputed land, decided the 
case effectively and conclusively, so tar as the 
Criminal Courm are concerned fjwaia Prasad, 
J ) Bhairo Go pe v Emperor. 

1 P. I. T. 377. 
57 I. 0. 6Q2 : 21 Or L. J 646 

Ss. 144 and 145— Dispute regard- 
ing land — Execution of decree — Delivery of 
possession to one member of the family — Right 
of others — Cr P Code, S. If 7. 

A landlord got a rent decree eg a nst the 
tenants recorded in the Sher'st'’ and obtamed 
delivery ot possess ; on throu-jh the Cvd Court 
in execution of his decree The Judgment- 
debtors with other members ot the r famdt 
who were not parties m the rent- decree ’inter- 
fered wh.h the possession of the landlord-pur- 
chaser. 

Hi. Id, that it was not necessary for the land- 
lord to mst.tute his rent suit aga ns: all the 
members of the iamdy but he can sue only 
those wee are recorded m h*s ?her : sia as ten- 
ants of the holdmg and that those, who are 
not impleaded could 1-t‘gate ihe ; r title in a 
civil suit and there be'ng no dispute concern- 
ing the lands tee Ovl Court’s decree and de- 
livery of possession thereunder must be upheld 
by the Criminal Court The only way to main- 
tain the possession oi the auction purchaser is 
by proceeding under S 144 or S 107 and a 
proceeding under S. 45 was unwarranted there 
being no dispute as to xhe possession having 
been delivered to the purchaser by the Civl 
Court. ‘Jwala Prasad, J ) Sukmn c ingh v 
Pray ag Sings IP L T 81 ‘ 

(1920) Pat 124 : 57 I C. 95 : 

21 Or L J. 575. 

— 3s. 144 and 145— Successbe 

orders under S. 144 — Legabty of — D'spute 
concerning land. See Cr. P. Code, Ss 107, 142 
and 145. 1 P. Xj. T 44 

Ss 144, 145 and 146— Dispute 

likely to cause breach of the peace— Order 
under S. 1 14 pendency of, if a bar to proceed- 
ings under S 145 — Attachment of properties 
— Receiver— Moveables if affected. 

In a d ; spute between the trustees of a 
temple as to possess : on and management of the 
temple and its properties, an order under 3. 
144 was passed. During the subsistence ox thai 
order, under S. 145 were initi- 

ated ana pimam final orders the properties, 
moveable and immoveable were attached and a 
receiver was appointed to take possession there 
of and to make inventory of the same. 

Held, that the subsistence in force of an 
■ order under S. 144, Cr, P. Code does not take 
away the power of the Court to take proceedings 
under S. 145, 

The Magistrate Iras power to appoint a receiver 
to remain in custody of property attached 
under S, 145 though the powers of such 
a receiver may not be the same as that of one 
appointed under S, 143, 


CR P- CODECS- 144* 

S. 145 of the Cr. P. Code does not authorize 
a Magistrate to attach moveable properties. 

Burn , J.- — The mere fact that both parities 
cla'm jo mt possession will not take away the 
jur,sdiction oi a Magtstrate to pass final orders 
under S 146 where only one party is in 
actual physical exclusive possession 

An attachment ox property by a Magistrate 
under S 145 or 146 Cr. P C is not the same 
as an attachment by a Civil Court which 
operates generally as a restramt on abenation 
but places the property m the possession of the 
Mag’sirate who can ordinarily act only through 
some agent appo kited by him. (Sadasiva 
Aiyar and Burn, JJ) Gopala Aiyar v. 
lie 1 3 H N ASW AMI Al YA R . 27 M Ii T 234: 

11 L W 459 : 54 I- C. 473 : 

21 Cr. L. J. 73. 

Ss. 144, 145 and 148 — Scope of 

— 'Difference in — Information” , signifi- 
cance of — Omission to specify — Order as to 
costs 

There is a cardmal difference between a 
proceedings under S 144, Cr. P Code and that 
under S. 1-15. The former has nothing to do 
w'th the question of possession, it relates only 
to a temporary order m emergent cases of 
apprehended danger, while the latter, on the 
other hand, relates to a dispute concerning 
possession over land or water. 

A Mag strate does not act illegally in starting 
proceedings under S. 145, Cr P. C. after final 
order has been passed under S, 144, the former 
being rather the more appropriate proceeding 
to finally settle the dispute ; n the criminal 
Courts 

Tne word “ information 99 in S. 145 is not 
used in any technical sense; it is used to 
include the knowledge of the Magistrate 
derived by reading the petitions filed in the 
case and S. 144. 

Where the parties fully knew what the dis- 
puted plois were, the mere tact that the magis- 
trate did not specifically mention them does 
not vitiate the order. 

Under S 148, Cr. P. Code the Magistrate 
can award costs to the successful party, but it 
should be based on proper materials, viz., the 
actual costs incurred as pleader’s fees and costs 
oi witnesses. {Sultan Ahmad, J ) Jhaman 
Maiiton v . Thakvri Mahton. 

IP. L. T. 369:57 1. C 449 : 

21 Cr. L. J. 625. 

‘Ss* 144 and 439— Final order— 

Sale of property kept in custody — Revision. 

Once a Mag 1 strate passes his final order 
under S. 144 of the Cr. P. Code, he is functus 
officio and cannot make any order with respect 
to the sale of property kept in custody. Such 
an order is not an executive order and is ultra 
vires and oven to revision by the H’gh Court. 
{Sultan Ahmad, J .) Mussammat Mainabati 
v . Duel a Manjhi. 

57 I. C 817 *. 21 Cr. L- J, 657- 
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CR. P. CODE, S. 145. 

S. 145 — Breach of the peace— 

Essentials to give Jurisdiction — Description 
of subject matter to be precise. 

Where in his order directing the issue of a 
proceeding under S. 145, ot Cr. P C , the 
Magistrate was of opinion that there was no 
likelihood oi a breach of the peace but as the 
dispute was one relating to possess'on, S..145, 
Cr. P. C was applicable 

Held, that the Magistrate acted without 
jurisdiction inasmuch as the basis of jurisdic- 
tion cases of this character is the likelihood 
of a breach of the peace 

Absence of a clear specification of the ! 
subject matter of dispute m the proceedings 1 
drawn up is a serious defect. { Chaudhurl and 
Newbould , JJ ) Sri Narayan Mukerjee v. 
Satish Chandra Ghoshal 

24 c. W 3ST. 621 : 31 c. L J 369 : 
57 I. C. 161 : 21 Cr L. J. 593. 

g — Dispute as to possession — 

Civil Court* s decree and delivery of possession 
under 0. 21 , R. 35 C.P C — Proceedings under 
S. 1 45 not pr'oper. 

Where a decree-holder has obtained delivery 
of possession under O. 21, R. 35 C. P. C in 
execution of his decree the judgment-debtor is 
precluded from racing the question and a 
magistrate acts illegally and without junsd’c- 
tion in starting a case under S. 145 Cr P. Code 
and not upholding the Civil Court’s decree and 
delivery of possession which under O 21, R, 
35 is not symbolical but actual 26 Cal 605 ; 
29 Cal 2 OS;' 20 C W. N 796: 53 I. C 882; foil. 

An intermediate holder between the decree 
holder and the judgment- debtor may properly 
contest the question of delivery of possess : on 
which w 11 have to be adjudged by the Mag’s- 
trate as also when possess on is delivered under 
O. 21, R. 36, if the other ingredients necessary 
for a case under S 145. Cr P. Code be estab- 
lished ;■ but the legislature never intended 
multiplicity of fruitless action among parties the 
dispute between whom has been finally adjudged 
by the Civil Court. (. Sultan Ahmad , /.) 
Behari Gir v. Rani Bhubneshwari Kuer 

5 P. L J 104 : 1 P L. T. 9 : 
(1920) Pat. 79 s 54 I C 984 : 

21 Cr. L J. 200 

S- 145 — Dispute concerning several 

items — Right claimants — Scope of inquiry 
Where an inquiry under S 145, Cr *P Code 
embraces several items of property, the 
actual possession of which is contested by 
various claimants, the Magistrate has no 
jurisdiction to decide the question oi actual 
possession, without giving all the cla 1 ' maths an 
opportunity of being heard. 

In an enquiry under S. 145 of the Cr. P. 
Code the Magistrate’s failure to record his 
reasons holdh:^ .h:,: there is a bkelihood of a 
breach of the peace, though a culpable irregu- 
larity doe's not affect his Jurisdiction (Aylnig 
and Coutts Trotter, JJ.) VelU Malay aray an 
v ; Kuppuswami Pillai. 12 Ii W 315. 


CR P CODS, S. 145- 

* — — - — -S 145 —Expartc erder —Return of 
sen ice by pi. on — A G, it — Allegation of non - 
sc re ice — Duty of AnigistraX — High Court. 

Where n a proceed’ ng under S I*C Cr P. C. 
the firs, pary h v.ung been absent though 
there was a wr-tten re' urn m -.ew ce on them 
by the peon, tiie Macysmam h.astii an order in 
lavour of the second pam u r : on tak'ng 
evidence or that early and subsequently on the 
first party having filed an apulicm on to the 
Magistrate ior rehearing or *he case on allega- 
tion of non-servxe oi the nonce o. the order 
under Cl (1; ot S 145, the M eg • strut e refused 
the said application on the ground that the 
case could not be rev wed, and thereupon the 
first party moved the High Court. 

Held, that the Mag’strate should not have 
rejected the application ior re-open 'ng of the 
case without satisfying Irmselt about the 
truth or otherwise of the allegation of the first 
party as to the nob ce not haw ng been served 
and in these circumstances the Hugh Court 
directed that the matter be reheard by the 
Mag.strate. {(Wahnsley and Greaves , JJ.) 
Kali Ch. Kapali v Abdul L askar 

24 C W. 3T. 902 : 32 C. R J 14: 

58 1 C. 928. 

— -S 145 — Immoveable property 

Offerings at a Karbala — Right to, dispute 
regarding — Counsel — Right of, to be heard. 

A d'spute w'th respect to the collections and 
offerings at a Karbala cannot be me subject- 
matter of a proceed’ng under 8, 116 Cr. P. C. 

38 Cal. 387 ; 37 Cal 57S followed. 

The words ‘‘hear the parties” m S 145 (4) 
mean 1 hear the ew'dence of the vart’es and 
arguments of, Counsel or Pleaders appearing 
on the : r behalf or argument addressed by them- 
selves" and ii the mag strata refuses to hear 
arguments he is not comply ng w th the pro- 
v's'ons o* the law, wYch are unperadve. 

11. Cal 762. toll {Sultan Ahmed, J) GhU- 
lam Fib r a its v Mus?\mat Kt nip Khatton. 
5 P Id J 246 • 1 Par Zi T 608 : 
57 I C 92 : 21 Cr. G J. 572. 

S. 145' Joint and exclusive posses- 
sion. 

In proceed n^s under S. 145 of the Cr P. 
Code the dispute must be between carves each 
of whom cla ; ms exclusive possess'on of the 
property in d ; spute Where the d scute : s bet- 
ween parPes, one of whom cLvms, jo nt posses- 
s'on of the d'spuied p’oeerty, proceedings 
under S 145 cannot be drawn up. 4 C W. N. 
426 • (1919) Pat 479 loll [Adami, J .) Sham 
Lal Mahton v Rajendav Lal. 

1P.IT. 594- 58 I C 513 : 

21 Cr. L. J. 790# 

S 145— Cr P. Code— Joint posses- 
sion, right to — Effect of. 

S. 145 Cr. P. C has no application, where 
the contesting parties are emitted to jomt 
possession. (Sadasiva Iyer and Bum y JJ.) 

, Gopala Iyer v. Krishnaswami Iyer. ' 

1 54 1 0 473, 
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S.145 — v Likelihood of breach of the 

■peace — Order under S 144 , effect of — Revision 
— Interference by High Court, when justified 

It is competent for a Divisional Magistrate 
to initiate proceedings under S. M5 Criminal 
Procedure Code dur-ngthe subs^stance of an 
order passed by a Sub-Magistrate under S 
144 of the Code. 

The High Court will not ordinarily interfere 
with a preliminary order under S 115 Cr. P. 
Code except where such order ’s manifestly 
illegal (Sadasiva Iyer and Burn,JJ) Go- 
pala Iyer v. Krishnwsw ymi Iyer. 

27 M L T. 234: 
11 L. W 459 : 54 1 C 473 : 

21 Cr. L J. 73. 

S- 145 — Order directing parties to 

be in joint possession of disputed properties — 
Legality. See (1919) Dig . Col. 394. Jogeswar 
Das v Emperor. 

54 I C 1008 : 21 Cr. L J 224 

g 14.5 — Order of Magistrate — 

Powers of High Court in revision — Superin- 
tendence — Government of India Act , S. 1G7. 

The doctrine of inherent power of Court is 
applicable in criminal cases. 

The High Court is competent, in the exercise 
of the power of superintendence vested in it 
under S 107 of the Government of India Act, 
1915, to set aside proceedings instituted without 
jurisdiction by a subordinate Court under 
S. 145 of the_ Cr. P. Code ; such ' power oi 
superintendence can be exercised notw th- 
standmg S. 435 (3) of the Cr. P. Code. The 
High Court may make consequential or mci- 
dental orders in the exerc’se of hs powers of 
superintendence over subordmate Courts 

The H'gh Court has inherent power to give 
directions as to the disposal of property winch 
was attached and has been dealt with by a 
subordinate court m the course of proceedings 
instituted without jurisdiction under S. 145 of 
the Code of Criminal Procedure. 

Proceedings under S. 145 of the Cr. P. Code 
were instituted on the ground that a dispute 
likely to cause a breach of the peace existed 
between landlord and tenants relating to the 
right to grow and collect lac on plum trees 
standing on lands occupied in the holdmgs oi 
the tenants The D strict Magistrate attached 
“disputed trees with lac thereon, pend ng dec’- 
si on. At a later stage, by order or the 
D ; strict Magistrate, the lac was collected and 
stored in the godowns oi the landlord and a 
portion thereof was sold by auction The 
Magistrate was held to have no jurisdiction to 
take action under S. 145 or to make the orders 
he had passed. 

Held also tha- the lac and the sale proceeds 
of the portion already sold, after deduct on oi 
incidental charges, should be kept in the custody 
of the Court pend'ng decision by a C'vil Court 
qe the question of title to the lac. (Mookerjee, 


j OR. P CODE, S. 145- 

0 C J. Fletcher, N R. Chatter jee, Richardson 
and Ghose,JJ ) Ali Muhsmmad Mandal v. 
Piggot 32 C L J 270. 

S, 145 —Police report — ■ Evidence 

taken by police — If admissible in evidence — 
Benami title decision on-Bcngal Land Regis- 
tration Act 

Tne Pol ce report and the evidence contained 
there n about the factum of possession is 
inadmissible in evidence in a proceeding under 
S 145 Cr P. Code except tor the purpose of 
initiating the proceed ng. 

A summary dec’sion under the Land Regis- 
tration Act :s entitled to the same respect 
as a Civil Court decree in a S 145 proceeding 
on the question of possession. 6 Cal 855 foil 

But where there was no dispute m the Land 
Reg strat-on case and the question oi benami 
is ra’sed the principle becomes in applicable 
and the Court must decide the question of 
possession on the entire evidence adduced in 
the case The question of benami can, how- 
ever be left for dec : sion by a competent Civil 
Court. {Jwala Prasad, J .) Kulbans Narain v. 
Ramsidh Singh 1PLT. 501: 

58 I G 159 : 21 Or. L J. 735. 

S- 145— Possession — * Evidence of 

— Land Registration Act , Ss. 52 and, 78 — 
Effect of registration — Possession of stran- 
gers. 

A summary adjudication upon the question 
of possession by the Land Registration Officer 
under Act VII, B. C. oi 1876 is entitled to the 
same respect on the question of possession in a 
proceed 4 ng under S. 145 of the Cr. P. Code as 
the decree o, a Civil Court 6 Cal 835 foil. 

But wnere, however, there was no adjudica- 
tion of possession by the Revenue courts in the 
land regi stration proceed ngs, and they refus- 
ed to reg ster the name of a particular party 
on the ground that he was neither a proprietor, 
manager, nor mortgagee, the Magistrate in a 
proceed ng under S. 145 of the Cr. P Code 
was bound to determine as to which of the 
parties was in actual and physical possession 
of the property m dispute. [Jwala Prasad , J,) 
Babulal Missir v. Manager, Betia 
Estate. 1 P. L. T 588: 

58 1 C. 513- 21 Cr L J. 785- 

— -g 145 —Possession— Right to carry 

on boring operations — Complicated question 
of title — Constructive possession- — License — - 
Profits a prendre. 

Per Chaudhuri , J. ( Newbould , J. dissen- 
tienie) : In proceedmgs under S. 14o. Cr. P. C. 
the Court has to find actual possession. 

Per Newbould , /.— ■ S 145 of the Code is 
ap oh cable where the report shows that there 
s a like! hood oi a breach of the^eace and the 
d ; spute concerns land If the Magistrate is 
unable to find possession he will act under S. 
146. it necessary. 

Per Chaudhuri, J . : — When a party claims - 
under a document or agreement the right of 
doing certain things over a large extent pf 
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territory, the periormance of acts under such 
alleged right in one portion ol the ground over 
which the right extends although it may be 
good and sufficient tor the purpose of keeping 
alive that right so as to be an answer to die < 
plea of Imitation raised :n a Civil suit is not 
of itself a sufficient possession on winch the 
Magistrate’s order under S 145 may be based 
for the purpose of icrbiddmg in a distant 
locality acts nor necessarily m confi cr with 
such possession though at variance with the 
right. The Magistrate is not the proper forum 
for determining such question. 23 \V. R. Cr. 45 
followed 

In such a case the Magktrate is to proceed 
under S. 107 of the Code of Criminal Proce- 
dure. 

Proceedings under S 146 of the Code with 
regard to a large mouza will cause great 
injustice to the persons in actual occupation 
It is not the function of a cnmmal court to go 
into complicated questions of title and posses- 
sion including that ot adverse possession and of 
constructive possession oi wide areas inferred 
from actual possession of limited areas. 
(Chaudhuri and Newbould,JJ) The Indian 
Ikon and Steel Company v, Banso Gopal 
Tewari. 32 G Ii J 54 

S. 145 — Previous proceedings un- 
der — -No civil suit — * Subsequent proceedings if 
barred. 

When a party has been declared to -be in 
possession as a result of under S- 145 proceed- 
ings fresh proceedings under the same section 
cannot be started agamst him unless it can be 
shown that the order has been duly vacated or 
possession has been am-cably surrendered. 
But if no order under S. lie, Cr. P Code is 
made m respect ol a larger area wnich includes 
the smaller area cot ered under the previous 
proceedings wnich were not challenged by civil 
suit the order w 11 be sei as ; de regard r ng the 
common area but w 11 stand good regarding the 
lands not covered bv the previous adjudication. 

1 P L. W. 642, toll. ( ArtamiJ .) Bajit Lal 
Pathak v. Haiukh Singh. 

1 P. L. T. 557- 

— — — — —S. 145 — Proceedings under — Evi- 
dence — Right to begin — Question of possession 
— Duty of Court to determine. 

Although there is notirng m S. 145 Cr. P, 
Code, to suggest which party should begin the 
case, it is usual for the second party fco begin 
his evidendee 

In proceedings under S. 145 the Court is in no 
way concerned with the question oi title, it has 
merely to consider and investigate the question 
of possession, ( Das t J .) Ram Prasad Sahu t». 
Emperor. i 54 1 C 616: 

21 Cr. L J. 136. 

— ■ ■ — S, 1 45 —Proceedings under— Polite 

report not disclosing breach of the peace — 
Question, of title. 

Where the police report, which was the 
bas ; s of the proceedings under S. 145 Cr. P. 


OR P CODE, S. 145. 

Code d d not d sclose that there was any ap- 
prehens'on of the breach oi the peace, the 
magistrate’s order was w about jurisdiction. 

A mag’Strate m a proceeding under S. 145 is 
entitled to look in to the question ot title only to 
arrive at a satisfactory conclus’on on the ques- 
tion of possess- on. He has got no power to 
decide the question oi title or to look into it 
apart Irom the question of possess on (Sultan 
Ahmad, J) Ram Saroop Chowdhry v. Mus- 
samvt Darsano Koek IP L- T- 387: 

58 I. C- 252 : 21 Cr L. J 748- 
S- 145— Proceedings under — Omis- 
sion to add necessary party— Fa 1 lure of Justice 
— D ’fference of opinion between members of 
dwismn Bench — Letters patent (Cal.) Cl. 36 — 
Cr. P. Code Ss. 435 und 439 not applicable — 
opinion of semor Judge if prevails. See. (1919) 
Dig. Col. 397. Moiuam Bewa v. Mrijan 
Sardar. 54 I- C. 169 : 21 Cr. L J. 25. 

* 8. 145 and 107 — Scope of See 

Supra S. 107. 1 P- L. T. 681. 

Ss 145 and 144— Dispute as to 

land — Propriety ol proceedings under S. 145 
rather than under S. 144 Cr. P. C. See Cr. P. 
Code Ss. 144 and 145, 1 p, L. T. 72- 

Ss. 145 and 146 — Property under 

attachment — Inherent power to release , 

Petitioner, presented an application to the 
Magistrate praying for the release of a house 
which had been attached in a proceeding under 
S. 145 Cr. P. C. on the ground that the other 
claimant, had d : ed and that be, petitioner was 
Ir.s heir. The Magistrate refused this applica- 
tion as no judgment of a competent court was 
produced as requ : red by S. 146 Cr. P. C. 

Held , that S 146 Criminal Procedure Code, 
is not exclusive, and that an attaching Magis- 
trate has inherent power to release from 
attachment. When all likelihood of a breach 
ol the peace has d’sappeared all necessity ceases 
ior maintain' ng anv orders on account of the 
dispute. 24 W. IT 14 (Cr.) 25 W. R. 68 (Cr.) 
referred to. (Wilber force, J.) Khushi Ram v. 
The Crown I Lah 45 L 

'Ss- 145 and 147— Dispute re- 
garding right to moor boats and dry fish nets 
— Section if applicable , 

The subject matter of a dispute likely to 
cause a breach of the peace was a right of 
easement claimed by one party to moor their 
boats against, and to spread and dry their fish- 
ing nets, on the land oi anothor party. There 
was no claim by the former to possession of 
the land. Held , that proceedings cannot be 
taken under S. 145 of the Cr. P. Code, S. 147 
of the Code is the appropriate section under 
which proceedings should be taken. (W alms- 
ley and Greaves , JJ ) Kali Kumar Das v. 
Be joy Gqbinda Mitra. 

57 I- C 937 : 21 Ot. Xi. J. 697. 

— Ss- 145 and \4fl'—ImmeVeabi$ 

property— Trees— Lac — Produce of land, 



3^4 


363 THE YEARLY DIGEST 


CR. P CODE, s. 145. 

Trees may come within the definition of 
land in 3 145, Cr. P. Code as being “produce 
of land” but lac winch is not a part of the 
tree itself but is a paras tic growth on the 
tree, is not “ crop ” or a “ produce of land ” 

Proceedings held under S. 145, Cr. P Code 
in respect of lac are therefore without jurisdic- 
tion 

The definition of “land” as including “■crops 5 
or the “produce” is for the purpose of S. 145 
only and there is no such definhion m connec- 
tion with S. 147 (■ Chatter jcc and Cuming , 

JJ.) Ali Mohamed Mondal v Fakikudd 
Munshi. . 24 C W. 1ST. 1039 

32 c. li. J. 255 : 

Ss. 145 and 435 (3 )— Omission to 

state that there was a livelihood of a breach of 
the peace — Revision — Powers of High Court. 

Where proceedings are in intention, in iorm 
and in fact proceedings under Chapter XII of 
the Criminal Procedure Code by a Magistrate 
duly empowered to act under the chapter, the 
High Court has no power to send for those 
proceedings or to revise them. 

The mere omission by a Magistrate in his 
ordm initiating such proceedings upon a police 
report called for by h: m to state that he was 
satisfied from the police report that there was 
a likelihood of a breach of the peace cannot 
vitiate the proceedings and debar them, in law, 
from being proceedings under Chapter XXI of 
the Criminal Procedure Code. [Gokul Prasad , 
J.) Mussammyt Har Puri v. Nathe Lal 

18 A- L J. 1140- 

Ss 145, 435 and 439 —Posses- 
sion of part of immoveable property directed 
to be given — Revision — Interference. 

There was a dispute between parties con- 
cerning certain immoveable and moveable 
property. The police acting under S 149, 
locked up the moveables m two rooms in the 
house A first class Magistrate took proceed- 
ings under S. 14 5, Cr. P, Code and came to 
the conclusion that possession was with the 
applicant and ordered that' the property be 
made over to her but the two rooms were to 
remain locked up unless the rights of the 
parties about the moveables were determined 
by Civil Court. 

Held , that the Magistrate was not competent 
to pass the order in question. 

In a proper case the High Court can call for 
the records of the proceeding of Magistrates 
under S. 145, Cr. P. and interfere in revision 
with his order. (Piggot and Walsh , JJ.) 
M ah a dei v . Beni Prasad. 

42 All. 214: 18 A. L J 171 s 
55 I. C. 194 : 21 Cr. L. J. 242. 
Ss. 145 and 439 — Failure to con- 
sider oral and documentary evidence . 

A magistrate fails to exercise his jurisdiction 
in. a proceedings under S. 145, if he does not 
consider both the oral and documentary evi- 
dence in tne case. A decision based simply 
upon the consideration of only oral ox the 


CB P. CODE, S. 145. 

documentary evidence is liable to be set aside 
and the order under S 146, based upon it is 
bad. ( Sultan Ahmad, J ) Kailashbehari Lal 
v. Jai Narain Rai 1 P L T. 291 : 

(1920) Pat. 288 : 57 I C 169 : 

21 Cr L J 601. 

S S 145 and 4 : 39 — High Court— 

Difference of opinion — ■ Opinion of senior 
judge prevails. 

In cases of difference of opinion in matters 
coming under S. 145, Cr. P, C. the senior 
judge’s opinion prevails, as the jurisdiction 
exercised by the High Court is under S. 107, of 
the Govt ot India Act and not under Ss. 435, 
and 439, Cr. P. Code. (Chaudhuri and New- 
bould, JJ ) The Indian Iron and Steel 
Company v Banso Gopal Tewari. 

32 C L. J. 54- 

S 145, and 439— Proceedings 

under — Omistion to add party Revision — 
Powers of High Court — Govt of India Act 
S 107 Difference of opinion between members 
of division bench — Procedure — Letters Patent 
Cl 36. 

S. 439 Cr. P. Code does not apply to a pro- 
ceeding under S. 145 which is outside S. 435. 
On a difference of opinion on revision of such a 
proceeding, the opinion of the senior Judge pre- 
vails under cl. 36 of the Letters Patent. 

27 Cal. 892 ; 40 Cal. 477, 500 relied on. 

15. C. L. J. 337 : I L. R. 39 Mad. *750 ap- 
proved 15 Bom 452 diss. 

Semble : If it be held that cl. 36 applies only 
to original or appellate jurisdiction the Court 
should act in the absence of any provision to 
the contrary upon the principle underlying the 
clause. 

The power of the High Court to interfere 
under S. 107 of the Government of India Act 
in cases under S 145 Cr. P. C. is not confined 
to questions of jurisdiction alone. It may also 
interfere when the Magistrate has acted with 
^legality or material irregularity and a party 
Iras been prejudiced thereby. 33 Cal. 68 foil. 

Per Newbould J. The omission to add a 
party in a proceeding under S. 145 of the Code 
is not an error of jurisdiction. 30 Cal. 155 foil. 

There was no irregularity in the present case 
resulting in such material prejudice as would 
justify the Court’s interference. 

Per Shams-ul-Huda J. Where the refusal 
of the Magistrate to add a party on his appli- 
cation to the proceeding has resulted in a 
serious failure of justice the Court will set aside 
the order under S. 145. Held, that there was 
such failure of justice in the case. {Newbould 
and Shmsul-Huda , JJ.) Mariam Bewa v. 
Merjan Sardar. 47 Cal. 438 : 

31 G. L. J. 183. 

• Ss. 145 and 439— Proceedings 

tender — Rival lessees from competing claim- 
ants — Proceedings under S. 145 proper — Inter- 
ference by High court — Govt, of India Act * 
S, 107 , 
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The High Court can interfere with orders 
under S. 145 of the Cr. P. Code only under 
the powers vested in it by S. 107 of the Govern- 
ment of India Act. 

A Magistrate can take action under S. 145 
Cr. P. Code when rival lessees claiming under 
separate trustees to be in actual possession are 
likely to cause a breach of the peace ( Sadasiva 
Aiyar and Burn, JJ ) Gopal Aiyar v. 
Krishnaswamy Iyer. 27 I L. T 234' 
11 Ij, W 459 : 
54 I. C. 473 : 21 Cr. L. J 73- 

Ss. 145 (4) and 439— Dispute as 

to possession — Refusal of magistrate to take 
oral evidence — Legality of — Revision — Inter- 
ference by High Court — Evidentiary value of 
documents. 

In possession proceedings relating to a tract 
of forest land, the Magistrate inspected the 
locality, and, be'ng ot op'nion that the inspec- 
tion completely satisfied him as to the point in 
issue viz , the fact of actual possession of the dis- 
puted property, declmed-to the oral evidence 
and passed an order after discussing the docu- 
mentary evidence (show’ng title to the property) 
filed in the case Held , that the Magistrate 
acted without jurisdiction in refusing to take 
evidence and that the High Court had Jurisdic- 
tion to set aside his order, 36 M. 276 Ref. 31 
M. 82 Rel on. 

Documents showing title to the property in 
question should only be utilised for the purpose 
of elucidation of the oral evidence that may be 
admitted in the case and should not by them- 
selves, be used for concluding the question as 
to possession. (Seshagiri Aiyar and Moore, JJ.) 
Srimanavedan Raj v v Parapravan Moidu. 

38 3VL Xj. J. 73 : 27 M. L T. 85 : 

(1920) M W. IT- 133 11 I*. W. 285 
54 I. C. 254 : 21 Cr. L. J. 46- 

S 145 (4) —Mo veables — Attachment- 

of, illegal. 

S. 14:> Cr. P C. does not empower the court 
to attach moveables (Sadasiva Iyer and 
Burn,JJ) Gopal a Iyer v . Krishnasami Iyer. 

27 1 R T. 234 
11 L. W, 459 54 I. C 473 : 

21 Cr X,. J. 73- 

-S. 145 (4) — Order under — Duty of 

court to find out actual possession wi:h party 
— Inquiry— Irregularity. 

Before making an order under S. 145, Cr. P. 
Code the Magistrate must comply with the 
provisions of Chapter XII of the Code and 
must himself make an enquiry. 

Where therefore the Magistrate sent a peti- 
tion made to him under S. 145, Cr., P. Code to 
a Z&'ldar for a local enquiry and report and on 
receiving the report read it out to the peti- 
tioner and told him not to build upon the 1- nd 
in depute. 

Held-, that the order was wholly bad in law. 
(Abdul Raaof, J ) Yar Ali Shah v. Rum 

Shah. 67 L C, 83 : 21 Ii. J, 563* 
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S 146— Attachment under — Effect 

of —Appointment of receiver. 

An attachment under S. 147 Cr. P. C„ 
imphes the tak-ng -and keeping possession ot 
the attached property by the magistrate. A 
receiver appointed under 3. 145 has only power 
to take possession ot the properties and submit 
an inventory thereof. ( Sadasiva Iyer and 
Burn, JJ) Gopal a Iyer v Krishnasami 
Iyer. 27ILT 234 • 11 I*. W 459 : 

54 I. C. 473 : 21 Cr. L. J. 73, 

S 148 (3) —Costs — Order for, Subse- 
quent to passing of Judgment. 

In a case under S. 145 an order for costs may 
be made subsequent to the passing of the judg- 
ment. All that the law requires is that the 
order should be by the same Magistrate. An 
application for costs it not made at the time judg- 
ment is delivered should be hied wtlvn a rea- 
sonable time. (Sanderson 9 0 J. andWabnsley , 
J.) Nafar Chandra Pal Choudhury v. Side- 

ARTHA -KRISHN \ M LZUMDAR. 

24 C W. N 672 : 31 C. L, J. 34 : 
58 1 C. 255:21 Cr L J. 751. 

Ss. 162 and 439 — Criminal Trial 

— Police diaries — Statement in — Omissiovt in 
copy — Discovery — Right to cross examine 
witness . 

During the pendency of an appeal against a 
conviction it was discovered that an accused 
person was furnished with ma 4 erially inaccurate 
copies of the statements of prosecution witness 
recorded in the pol ; ce d’ary. The accused on 
the discovery of the mistake applied to have 
that witness recalled for the purpose of re-cross 
examination in order generally to impeach his 
credit. 

Held , that the accused was entitled to have 
the witness recalled for re-cross -examination 
and that the court below committed a grave 
error of law in refusing the application, which 
justified interference by the High Court in re- 
vision. (Atkinson and Adami, JJ .) SadaNAND 
Misra v. Emperor. 55 I G 337 : 

21 Cr. L. J. 289, 

— S. 162 — Provisions of — Police cannot 

evade by recording as the first information a 
statement obtained after the investigation Has 
commenced.' See Evidence Act, Ss 32 (3) 

And 33. 16 K. Ij. R, 30. 

-Ss. 164, 364 and 533— Oral Con- 
fession made before a Magistrate — Such 
Confession inadmissible in evidence — Evidence 
Act S. 91. See (1919) Dig . Col. 403 m Emperor 
v . Maputo Bantu More. 

54 1 C 465 : 21 Cr. I«. X 65. 

'S. 1QA— Statement recorded in the 

presence of the- police — Value of. 

a statement cannot be $aM to be properly 
recorded under S. 164 Cr. P. C. if a police 
officer is present at the time - and is allowed to 
put questions to the witness, 
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Statements of witnesses who do not say any- 
thing about the commiss : on of an offence which 
they have witnessed to anybody till the t-me oi 
their exammation by the Pok’ce and who on 
be mg questioned previously stated that toe/ 
knew nothmg cannot be relied on (. Martineau , 
J ) Index Sain v Emperor. 

56 I C 210 : 21 Or Ii J 41S 

Ss. 179 and 81 (2 )— Criminal 

breach of trust — Essentials of offence 
committed in a certain place — -Trail at another 
— Jurisdiction. 

Toe gist of the offence of crimmal breach o: 
trust is the dishonest nrsappropiauon, conver- 
sion or d : sposal ot the property. Tne loss to the 
complainant :s a consequence of the breach of 
trust and not necessar ly an integral pari or it 

Tne complainant author sed toe accused to 
withdraw certain money ol tvs at Rangoon and 
to transm't it to him at Maymyo The accused 
withdrew the money but faded to remit as 
directed He was prosecuted for criminal 
breach of trust at Maymyo 

Held, that inasmuch as the money had been 
rece’ved retamed and misappropriated at 
Rangoon, the Rangoon Courts alone had jun'dic- 
tion to try the case. (Pratt, J. C.) Abdul 
Salam v. Ramnewal Sing 

54 I. C 677 : 21 Cr L J 149 

~Ss. 179 and 181 (2)— Forum— 

Offence under S. 403 /. P. C,— Place of 
misappropriation or detention or of intend- 
ed payment 

Where the accused took the money from the 
complamant at Ramganj and depos’ted it with 
a certain firm at Barb and after withdrawing it 
at Barh m : sappropr : ated and d ; d not return it 
back to the complainant’s master at Mans- 
urganj Patna city and the complaint was lodged 
before the sub-divis ; onal officer; Patna City 

Held , that the offence under. S. 403 1 . P. C. 
is complete the moment the accused receives or 
retains the money with a d shonest motive of 
aopropriatmg it or converting it into his own 
use, and :he fa’lure to return it to the com- 
plainant’s master at Patna C’ty was not an 
essentail ingredmnt ior the offence of misappro 
priat’on. 

S. 181 (2) controls S. 179 of Cr. P. C , and 
there being no allegation that any part of the 
money was received or retained withm the 
jurisdiction of the Patna City the offence could 
only be enquired into and tried by the Crimi- 
nal Court exercising jurisdiction at Barh, and 
the sub-divisional Magistrate, Patna City had 
no jurisdiction to entertam the compla nt. 

21- C. W. N. 573, foil ; 35 All 29. and 34 All 
487 ref. ( Jwala Prasad , J .) GowkaraN Lal 
v. SARJU Saw. 1 P L- T 200: 

561 C 775:21 Cr L. J 519- 

■ 'S . 180 —Jurisdiction — Non-British 

Subject — Receipt of Stolen property-offence — 
House-breaking in British India— Jurisdic- 
tion of British Courts t 


CE P COBH, S 190. 

The accused was a subject of the Kapur- 
thala State and the stolen property was found in 
ivs possession m that state. He was prosecuted 
under S. 4c 7 I. P. C. ior an offence ot house- 
breaking wired toox place m Jullunder District. 
The learned Sess'ons Judge considered that no 
offence of house-breakmg was made out but 
that the accused was gudy of an offence under 
S. 411. 

Held, that a non-Br‘.tish subject retaining 
stolen property in a Native State is not amen- 
able to Bnt'Sh Courts and that the Jullundur 
Conns had no jiwsdmtion. 9 A 523 ; 16 P. 

R. 1880 Cr. 22 P. R, 1888 Cr loll. (Wilber - 
force,JJ) Muhammad Hussain v. Emperor. 

2 Lah- L J. 348 

‘S 188— Offence— Commiss'on of in 

Native Scale— 'Trial m British Indm when 
perm'sstble — Certficate of pobbcal agent if 
necessary. See (1919) Dig, Col 404. Emperor 
v. Nandu. 42 All 89- 

S. 190— Cattle Trespass Act, S. 20 — 

Offence — Cognizance of, by magistrate — 
Authorisation ot Magistrate. Sea (1919) Dig. 
Col . 405 Emperor v Vishvanath Vishnu 
Joshi. 44 Bom 42 54 I C 495 : 

21 Cr. L. J 95- 

Ss. 190, 200 and 537— -Scope of— 

Cogn'zance 01 offence on complaint — Omission 
l o exam me complamant on oath. See (1919) 
Dig. Col 405. Mangu Koeri v. Emperor. 

1 P. L. T 343. 

3s 190 (B), 191 — Police report — 

Meaning of —'Application by police inspector , 
sub-inspector to Magistrate stating facts dis- 
closing offence untUr S 15b I P. C — Com- 
plaint - Non examination of complainant — 
Police Act S. 24— Duties of police officers. 

A mag : sirate cannot take cognizance of an 
offence under S. 190 (c) Cr. P. Code without 
complying with the provisions laid down in 

S. 191. 

The term * police report ’ in clause (b) of 
S 190 is not confined only to a report sub- 
mitted in respect of a cognizable offence under 
S. 173, Cr. P. Code or to reports submitted 
under Chapter XIV of the Code. 

20 Bom. 169 ; 1 P. L T. 73 ; 32 Mad. 3 diss. 

H ALJ. 331 ; 27 1. C. 145; 1 Cr. I J. 1047 ; 
23 C. W N. 481 ; 46 Cal 807 foil. 

Under 5. 4 (h) a ‘complain/ does not include 
a ‘p°l* ce report’ and therefore under S. 190 (b) 
the Magistrate can take cognizance of an 
offence upon a police report, without examining 
the police officer on oath under S. 200, Cr. P, 
Code. 

Under Chap. XIV S 154 the police is bound 
to mvesrgate into the information relating to 
cognizable offences but not in respect of a non- 
cogntzable one, unless he is required to do so 
by the magistrate when he has to submit the 
report under S. 173 which is not confined to 
reports on cognizable cases only. 
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But the police officer has a general power 
under S. 24 ot the Police Ac. to lay any infor- 
mation before a Magistrate irrespective of the 
special provis 011 s la»d down in Chap. XIV of 
the Cr. P. Code, and the ‘term police* report in 
S. 4 (b) and S. 190 (b) of the Cr. P. Code, 
refers to all kinds ot reports submitted by the 
police whether under Chap. XIV of the Cr. P 
Code, waicti deals with reports upon infor- 
mation lodged to the police or under S. 24 of the 
Police Act, wnen he invest' gates into offences 
of his own initiative or \v> thou t any information 
lodged by any Derson provided the report states 
facts which prima facie constitute an offence. 
The non-examination is a mere irregularity. 
1 Pat. L, T. 349 referred to. t 

When the accused persons were charged 
under S, 155, I. P. C. and some of them were 
also charged for rioting, which was the found- 
action of the former. 

Held , that the case under S. 455, X. P. C. 
should be postponed till the disposal of the 
riotmg case. ( Jwctla Prasad , J.) Sheikh 
Abdxjl Ali v. Emperor. 

1P.L T. 446 

~Ss. 190(b) and 473 — Police report 

— Meaning of— 'Report treated as complaint — 
Omission to examine complainant — Effect 
of. 

The pohee report referred to in S. 190 (b) of 
the Cr P. Code means a police report as con- 
templated under S, 173 of the Code i.e , a 
report in the course of an investigation of a 
cognizable offence 26 Bom. foil. If the report 
be called a complamt under S. 190 (a) the non 
examination ot the complainant on oath was 
fatal to the prosecution case. 2 Pat. L. J. 667 
Ref. (Das, J.) Ram Lax v. Emperor. 

I P. !«. T 73. 55 I. C. 285 : 

21 Cr. Ii J. 269 

S. 190(1) (c )— District Magistrate — 

Cognizance of offence of information received 
by him in another capacity — Legality of. 

S, 120 (1) (c) of the Code ot Criminal Pro- 
cedure empowers a District Magistrate to take 
cognizance of an offence upon information re- 
ceived by him in another capacity viz as Pre- 
sident ot the District Board. 10 C. W. X. 77 5 
not foil. 37 C 221. referred to (Abdnr Rahim 
and Spencer , JJ J Sundakesan Li re. 

43 Mad. 709 : 38 M L. J. 219: 
27 M- Ii. T- 123 : (1920) M- W- 3ST, 230 : 

II It W 355 : 551. G 684- 

Ss. 191 and 556— Cantonment 

magistrate — D section to prosecute — Trial and 
conviction by, improper. See Cantonment 
Code Ss. 92 and 197, 55 I. C- 1002, 

Ss, 192, 202, 203 and 437 -Dis- 
missal of compla nt — Order tor further enquiry 
— Inquiry made over to Pubo”d‘nate Mag'strate 
— Competency of the latter ic ry v.' .1 sposs 
of the case. See Cr. P. Code Ss. 202, 233. etc, 

5 P- Ii- J- 47- 


CB. P. COBB, S- 195. 

— — : — Ss. 192 and 529— Transfer of 
criminal case by sub-divisional magistrate to 
whom it had already been transferred — 
Irregularity . 

Tne transfer by a Sub-Divisional Magistrate 
of a case under S 192 Cr. P: Code when the 
case has already been transferred to him by 
the D strict Magistrate is a mere irregularity 
covered by S. 529 ot the Code, (Coutts and 
Adami,JJ ) Yusuf ali Khan v. Emperor. 

54 I- C 496 : 21 Cr. L. J- 98- 

Ss. 195 and 478 —Criminal 

proceedings during pendency of Civil case 
— Indivisbility of. 

Per Jenkins, C. J. — Though no universal 
rule can be laid down it is ordinarily undesir- 
able to institute criminal proceedings until 
determination of civil proceedings m which the 
same issues are involved. It is too well known 
to need elaboration that criminal proceedings 
lend themselves to the unscrupulous application 
of improper pressure with a view to influencing 
the course ol the civil proceedings and beyond 
that there is the mischief of criminal proceed- 
ings being instituted with an imperfect appre- 
ciation ot the facts where they have not been 
ascertamed in the more searching investigation 
of a Civil Court. ( Jenkins , C J. andWoodroffe , 
J.) J. M. Lucas v. Official Assignee of 
Bengal. 24 C- W 35T. 418; 

56 1. C. 577:21 Or. I,. J. 481. 

S- 195 — Order under— Contents of — • 

Ground for upholding sanction. 

An order under S. 195, Criminal Proceedure 
Code, granting sanction to prosecute should 
contain materials to justify the sanction ; 
an order giving no reasons whatsoever for 
granting sanction, cannot be upheld. 

The mere fact that sanction is granted to 
the Public Prosecutor because the Magistrate 
disbelieved the prosecution story, is not a 
sufficient ground to justify an order upholding 
sanction. (Sultan Ahmad , J ,) Ramani Mohan 
Ghose v t The Public Prosecutor Of 
Bhagalpure. 1 p. L T. 521: 

55 I. a 207 : 21 Cr. L. J 255, 
S- 1 95 — Perjury — Sanction— Appel- 
late Court. 

Where a trial Court which has the advantage 
of seeffig a witness in the box, and is cognisant 
of the full facts in connection with the case, 
refuses to sanebon the prosecution of the wit- 
ness, the Sessions Judge should not unless a 
clear case is made out against the witness, too 
readily adopt a different view and grant sanction. 
(Jwala Prasad, J.) NirgiHN Mahton v. 
Emperor. 56 1 C. 660 : 21 Cr. IT J. 500, 

S- 195 — Sanction — Alteration of an 

age certificate filed with an application for 
appointment as patwari before Collector in 
administrative capacity — ‘Prosecution' — 'Sanc- 
tion — whether necessary. See (7 979) Dig, Co l, 
408. Emperor v. Santi Lal. 


42 AIT 130, 
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g 195 — Sanction — Application for 

■—Undue cl lay in passing order,. 

Upon an appl'canon by the decree-holder 
for sanction to prosecute the Judgment-debtors 
and cert a, n other persons lor wrongin'! rasUt- 
ance to execution, the trying court uHer ad- 
journ dig the case from nme to i’me for the 
examamation oi wtnesses, ultimately disposed 
oi the matter alter exam n'n- zee peon only. 
Sanction to prosecute was g ven ben. nearly s x 
months trom the date oi the appl'ca on In 
the c rcu instances of the case, the H’gh Coutu 
strongly condemned the delay w.rch had taken 
place m d : sposmg of the apnl cat -on {Sander- 
son, C Jh and WulmsDy, JJ ) SjUk-I'.N L,yl 
Svha v, Sarojenduv X \th SahaO t wdhu n 
47 Gal 741 : 24 C W. IT 743 : 

58 I G 321 

S- 195 —Sanction — Court veluch can 

grant — • Duty of Court. 

Sanction to prosecute for perjury cm, only 
be granted by the court whned rr ed tlie case : n 
widen he alleged a perjury was conmibieu 
Sanct-'on, therefore, by a sub-d'vs onal Mtiys- 
trate in respect oi a statement made in the 
Court oi Sess'on .s bad in law. In grantmg 
sanction to prosecute, d *s mcumbeni on the 
CDurt to inquire whether the statement made 
was mater al to the result of the case, an d 
whether there’s a prime facie case aacl reason- 
able prosnecL of a com 'ction The Court should 
also cons : der w nether a prosecution :s des're- 
ablehi the public interests (Raymond, A. J. C.) 
Khajumal Parumal v Emperor. 

53 I 0 515 : 21 Or L. J. 787- 

S. 195 — Sanction order — Grounds 

for — Contents of order — ■ Interference . 

An order under S 19c, CrP Code grant dig 
sanction to prosecute should contain marerials 
to justify the sanction; an order giving no 
reasons whatever tor grant mg sanebon cannot 
be upheld. 

The mere fact that sanction *s granted to the 
pnbhc prosecutor because the Mag : strate dm- 
believed the prosecuron story, is not a 
sufficient ground to justify an order upholding 
sanction. (Sultan Ahmed, J.) Ramwt 
Mohan Gho&e v. Public Prosecutor of 
Bag ala pot e 1 Pat D T- 521: 

55 I. c. 207 : 21 Cr D J. 255. 

* Ss. 195 and Sanction- 

Principle regulating grant of— Private spite 

' Sanction to prosecute should not be- gran Led 
where it appears that the object oi the appb- 
cant is not to vind'eate pubic just me but to 
satisfy private spite. It the Court, thmks that 
proceedings . ought to be instituted in the 
interests ot justice, it should proceed under S 
477 Cr. P. C. (Ryves, J ) Sheikh Sanaoo v. 
Emperor. 54 I. C 416 : 21 Gr. Ii. J. 64. 

: Ss. 195 and 5S7 — Sanction pro- 
ceed i >'gs of—N u in re of — N otice — .4 ppcal. 

An o:dcr under S. 195, 01 the Criminal 
Procedure Code sanctioning or reiusing sanc- 


CE P. CODE, S. 195- 

don to prosecute is appealable. Proceedings 
under 8 195, of the Criminal Procedure Code 
are at a 3 ad cial character, and no order 
should be passed in such proceedings without 
giving noime to the party in those proceedings 
to whose prejudice the court decides to pass 
ail order, An orn ss:on to give such notice is 
a defect ot procedure resultmg in a failure of 
justice, and consequently the detect is not 
curable by 8 537, of the Code (Wazir Hasan 
J Z ) Muhammad Bvsuf Ali v Muhammad 
Yakub Ali. 23 0.0 222 : 

21 Cr Ij J. 642 57 I. G 658- 

._3 ^95 — Sanction to prosecute — Ap- 
plication after expiry of period for second 
appeal — Delay — Notice to opposite party if 
necessary— Sa' -.ction grunted by judge who 
d’d not hear die case if good. 

The tact that an appl cation under S. 125, 
Cr P. C. to prosecute a cleft is not made imme- 
d ately auer the decree ox the first court but 
after tne decision of an appeal against that 
decree and on expiry of the period lor filing a 
second appeal, is not fatal to the grant of the 
apeh cation it be ng imdes’rable to take crimi- 
nal proceedmgs m relation to a matter which 
is still the subject ox civil litigation. It is 
inexpedient to try a case when the result is 
huely to interfere w-th the due course of 
jusree. 

Tne issue of a notice is not essential to the 
val dhy o: a saact’on given under S. 195, 
though if such notice is issued the opposite 
party may be able to show that he and the 
applicant are on bad terms 

Where there is a prima facie strong case 
for granting sanction the fact that such’sanc- 
t:on : s granted by a Judge who did not hear 
tne case is no ground for revoking the 
sanebon or for holding that the sanction is bad. 
(Drake- Brockman , / C.) Nathuram v Barey. 

55 I. C. 107: 21 Cr. 3b J. 235- 

--Ss 195 and 476 — Sanction under 

S. 193 — ■ Subsequent direction of prosecution 
—Last order if sustainable — Undue delay 
in passing order under S. 436 if fatal. 

Wnere in the course of an execution 
proceeding the Subordinate Judge sanction- 
ed under S. 19b Cr. P. C prosecution of 
the petitioners under S. 186 I. P. C. 
on the application oi the decree-holder and on 
appeal the District Judge refused to revoke the 
sanction but at the same time observed that the 
prosecution ought to be conducted by the 
Crown and not by any private party and that 
before criminal proceedings were actually 
instituted the- Subordinate Judge should be 
moved to take action under S. 476 Cr, P. C. and 
thereupon on the application of the decree- 
holder the Subordinate Judge directed the 
prosecution of the Petitioners under S. 186 I. 
P. C. under S. 476 Cr, P C and it was contend- 
ed that the order was without jurisdiction as 
there was no judicial proceedings pending at 
toe time. 
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Held , that it is not necessary that there 
should be hi effis'ence a jud cal proceadmgs 
m the course ot winch an order nnd'-r c 476 
should be passed ; all that i s requ'red by law s 
that the order should be pressed w th respect 
to an offence winch may hare been c unm tied 
before it, or brought to its notice jn the cjurse 
of a judical proceeding The offence under S. 
3S5 I. P. C was brought to the notxc of the 
Subordinate judge m course of the S Ida 
proceeding winch was a jud’cal proceed ng 
The necessity of a judical proceed ng 
pendmg m the course oi \vh ch an 
order under S 476 is passed ar.ses m 
exceptional cases where for instance an 
officer who heard the judffiial proceed ng hi 
the course of which the offence was brougnt to 
his notice is succeeded by another officer. The 
subordinate Judge has power to pass the order 
under S. 476 Cr. P. C after the lapse oi 
sanction under S. 195 Cr P.C. [Sultan Ahmed, 
J.) Biran Rai v. Emperor. 

(1920) P. 205 slP.L T 331 s 
56 I. C S53 

S 195(1) —Offence under S. 209- 

Sanction when to be granted, 

In the absence of any direct evidence the 
existence of circumstantial e/idence is suffi- 
cient to justify an order granting saner on to ! 
prosecute [lmam,J ) G.vURi Shanka t Prasad i 
Sahu v, Bildeo Koeki 

54 1. C 884: 21 Or L J ISO* 
S- 195 (1) (B)— Execut’on proceed- 
ings — -Not pending — 'Sanction not necessary. 
See Penal Code, Ss 19 2 and 195 

22 Bom Ii B. 1239. 

S 195 (1) (b) — Perjury— Sanction 

to prosecute for, when to give. 

No person should be convcted under S. 195 
I P. C unless it be proved mat :t is imposs 1 - 
ble that the statements oi the party accused 
made on oath can be true 

Sanction to prosecute ior perjury should not 
be bghlly given m cases where me court wjulci 
have to de.erm ; ne the quest on by merely 
weighing the evidence on both sides. (Das, J j 
Padarath Singh v. Ratan Singh. 

5P.LJ 23 • (1920) Pat 140 * 

1 Pat Ju T 458 • 
541- C. 673 : 21 Cr. Ii. J. 145 

— Ss. 195 (1) (c) and X 45 --SmicNo.v 

— Disfute as to possession of land — Docu- 
ment produced by one party — -filed in court 
by police — Sanction in respect of document 
unnecessary. 

The principle upon which S. 195 Cr P. C. is 
based is that the sanction oi the court is 
necessary for a prosecution when there has 
been a voluntary obstruction or attempted 
obstruction oi the course of justice in a pro- 
secution before it. 

In a dispute as to the possession of land 
between an auction-purchaser and anotner 
Claimant the latter produced a certaffi docu-' 
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cause it was a bached to the pol-ce report 
pr-or to tbs proceed ’ngs was " produced ” m 
the proceed ng 

Assuming however that it was “ produced/' 
the prosecution of the accused wno had no 
hand in its product ’on was not barred by rea- 
son of the absence oi sanction. 

The accused had not in any way abused the 
authority of the Court and therefore the sanc- 
t'on oi the Court was not necessary. 

The words “ has been comm tied by a party" 
inS 195 (1) (c) can only mean " : s alleged to 
have been committed by a party [Foster and 
Sultan Ahmad, JJ ) JanakdkaN Thakur v. 
Baldeo Pr\sad biNGH. 5 P- Jb J. 135 : 
(1920) Pat 137 : 1 Pat Is T. 129: 

55 I. C 288. 

S. 195 (1) (4) (6), (6) ancl (7)— 

Sanction— Refusal by magi A ran: of second 
class — -Grant of sanction by magistrate speci- 
ally authorised to hear appeals — Omission to 
specify particulars . 

A magistrate specially authorised to hear 
appeal under S 407 id), Cr. P Code, is 
not a Court to wh ch an appeal ordinarily hes 
under 8. 195 (7) from a mag s'rale cxerc-sing 
second cEss powers. 

10 C. 59-., 5 N L R. 50 Foil 

A sane, on under S 195, Crhninal Procedure 
Code, reiused by a Magistrate ot a second class 
cannot be granted under sub-sec/on ( 6) by a 
Mag’ strafe specially empoweied m hear appeals 
under S. 407 (5) oi tnc Code 

30 C 39 i ; 5 N. L R 50 Foil. 

The sane ben was I'affie to be cancelled for 
the further reason that me Mag' sirs e faded to 
specify what the false s.a ernes. s were on ac- 
count. Oi winch he grume d sane 9 on and the 
court before w.hch and the cccas on on which 
the offence com planed oi was 1 committed. 
ifViibcr force, J ) Musa mm at Jewani v. 
Emperor. 2 Dab Ju J. 680. 

• S 195 (5) — Appellate Court — Power 

to talce additional evidence. 

The Appellate Court winch under 5?. 195 Cl. 

5 has power to revoke or grant sanction has 
power to tube fresh evidence ii it thinks 
necessary. 35 Mad 90 ; 50 Mad: 311. expffiffied 
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(Sadsiva Aiyar and Napier, JJ) In re 
Subcasari. 12 Xj. W- 605 

S 195 (6) and (^—Application to 

Superior Court — Nature of — Appeal — -Ord< r 
Revision — Transfer of magistrate— Juris- 
diction to grant sanction. 

An application to the superior court, under 
S. 195, cl (6) Cr. P. C. is not an appeal. 
11 A L. J. 11 not foil. 

No appb cation in revision lies to the High 
Court under S. 195 Cl. (6) Cr. P C. from 
an order or the Sessions Judge passed there- 
under on an appl 1 cation to revoke a sanction 
given by a Magistrate. 

A Sessions Judge writing a judgment in such 
cases should not merely write the word 
“ Rejected ”, Such practice strongly disapprov- 
ed. A Magistrate to whom the application lor 
sanction was originally made can grant it 
although on the date on which he passed the 
order he has been placed in charge ot another 
sub-division within the same District (Knox, 
J.) Musammat Chhoti v. Khacheru 

42 AIL 649 : 18 A- L J 758 : 
58 I. C. 250 : 21 Cr. X J 746. 

~ — - — ■ — S- 195 (Q)— Order by Munsif refus- 
ing sanction to prosecute — Confirmation by 
Dt. Judge — Appeal — Power of High Court — 
Revision. 

It is only when a sanction to prosecute gn en 
by the first court is revoked by the appellate 
authority referred to in clause (6) ot S. i Jl 
of the Code or Criminal Procedure or when a 
sanction refused by the first court is granted by 
such appllate authority that the order of uie 
appellate authority can be sa d to be an 
order refusmg or giving sanction as the case may 
be. And therefore it is only when the appellate 
authority gives or refuses a sanction wirch has 
been refused or given by the first court that the 
appellate order is appealable under clause (6), 
The High Court following the practice of the 
Calcutta High Court might interfere in rews’on 
with an order of the Dt. Judge confirming a 
sanction given by the Munsif. 11 C. W. N. 191; 
o C. L J. 222 ; C 477 roll ; 30 M 3S2 ; 10C. 
W. N. 1026 : 34 C.551 : 37 C. 13 Ret. Das, J.) 
Padaeath Singh v. Ratan Singh. 

1 Pat. L T. 458 : 
5PL J.23: (1920) Pat 140 : 
54 I. C- 673 : 21 Cr. X. J. 145. 

Ss. 195 ;6j and 4N 6— Sanction to 

prosecute -Expiry of period — Order directing 
prosecution under S. 476 if legal. 

Sanction to prosecute was granted by a 
Munsif On appeal to the District judge it 
was found that more than six months had 
elapsed snee the date of the sanction ; the 
District Judge accordingly revoked the sanc- 
tion. But directed the prosecution of the 
accused under S. 476 Cr. P. C. 

Held, that the order of the District Judge was 
illegal and must be set aside. 
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S. 476 Cr P Code must be read consistently 
w.th S. 195 of the Code. (Das, J) Lalji 
Tewari v. Emperor. 5 P X. J 58 ; 

1 P. Xi. T- 147 : (1920) Pat- 125 : 

54 I- C 894 21 Cr. X J. 190 

S 195 16 ) — Sanction to prosecute — 

Order passed by first class magistrate — Appeal 
— J urisaiction cf Additional Sessions Judge . 

An Additional Sessions Judge can, under S. 
19o (6) Cr. P. C grant or revoke a sanction 
wh cia has been reiused or granted by a 
Magistrate of the first class. ( Macleod , C. J . 
and Heaton , J.) In re Sikandarkhan 
Mahomedkhan. 44 Bom. 877 : 

22 Bom X. B 200 : 

55 I C. 862 • 21 Cr. X J. 382. 

Ss 195 (6) and 7 — Sanction— First 

' class munsif— Appeal — Jurisdiction . 

x\s appeals irom the order or decree of a 
Munsif ordrnar ly he to the District Court and 
only in special cases to the Seni r Subordinate 
Judge, the Munsif is subordinate to the District 
Court Within S 195, Cr. P. C and it is only the 
District judge who could hear appeal from an 
order giving or reiusmg to g*ve sanction under 
that section H C 438, loll 39 C. 774 ; 13 Cr. L. 
J. 296 Ret. (Scott-Smith, J ) Sundar Singh v. 
Phuman Singi-i. 2 Xah X J. 415*' 

56 I C. 591 : 21 Cr X J. 495. 

S. 195 (6) — Superior Court— Powers 

of — Remand. 

A superior court befoie which an application 
comes under S. 191 (6) Cr. P Code has nopowor 
to remand the case ior further inquiry but it 
nas, nevcrihless, inherent power to make an 
inquiry iiselt and to proceed in accordance 
w ih law ( Roe and Sir All Imam.JJ J BALDED 
Koeri v Lakshmi Narayan Kuek 

1 Pat X. T. 627 : 56 I, C 511 : 

21 Cr. jl. J. 479, 

S, 195 >7) — Appeal — Order by judge 

in chambers — Directing prosecution. 

No appeal hes from an order oi a Judge in 
Chambers of the Punjab CEei Court sanction- 
ng tire prosecution ot a person in respect of 
allegations made by him in an affidavit pre- 
sented to the Judge. (, Shadi Lai and Le 
Rossignol, JJ.) Ramji Das v Emperor. 

1 Xah. 259 : 57 I. C. 176 : 

21 Cr. X J 608. 

S- 197 —Order for prosecution — 

Direction to police to prosecute, if sufficient. 

No torm is necessary for an order for sanc- 
tion to prosecute under S. 187. Cr. P. C Where 
a Mag'straie alter fully cons : dering the charge 
agamstan accused oer-oo end consideration of 
HI tne mate’-a’.s be ...re .. nq makes the papers 
over to the Pohce with a view to prosecute the 
accused under, S. 409 I P. C the order is in 
substance a sanction under S 197 of the Code. 
(UnlHck and Sultan Ahmed, JJ.) Sarwan v. 
Emperor. 57 I. C. 104 : 21 Cr. X. J. 
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• S- 197 — Village inagistarbc — Com - 

pi int of offence under Ss, 167,211 468 and 471 
/. P. C in case pending before him — Sanction 
if necessary — Proceedings without sanction 
void ab initio . 

A Village Magistrate prepar'ng a record 
alleged to be false, relating to a case which 
was actually pending beiore him, is a judge 
and acts as such. Sanction under S. 197 Cr. 
P. Code is necessary beforce any court can 
take corn *5 a- cr of the offence of which he is 
acen-'ed -u cv.neciicn with it. Proceedings 
taken without such sanction are void ab initio 
and must be set aside. 33 Mad. 2 16 d:st 
(Spencer and Krishnan, JJ ) Subbiah 
Pillai v t Emperor. 

(1920) M. W. H . 7 : 55 I C 105 : 

21 Cr- L. J- 233. 

S. 197 (1) Subordinate official — 

Meaning — if Sanction required. 

An official is subordinate to the authority 
which appoints hi m and which has the power 
to disimiss him. No set form of sanction is 
required by S. 197 (1) of the Criminal Pro- 
cedure Code, (Chavis, J.) C. A. Hevmerding- 
Uer v. Emperor. 58 I C 344: 

21 Cr L. J- 760- 

* — Ss- 200, 213 and 43 6— Case 

triable- by Sessions Court — Discharge of 
accused by magistrate — Commitment to j 
sessions ordered by Dt . magistrate — Duty of 
magistrate. 

It a magistrate hold mg an inquiry into a 
case triable by a Court of Session had certam 
evidence put forward by witnesses which would 
make out a prima facie case, it is his duty to 
make an order of commitment. Ii is not open 
to him, m commenting upon the truth or 
otherwise of the depositions made to him to 
discuss the probabilities ox the evidence being 
true. 

Where in such a caset he accused is discharg- 
ed by the District Magistrate The Magistrate 
has power to examine the evidence and if he 
finds a prima facie case established against 
the accused to make an order of commitment 
to the Court of Session. (Adami, J ) Bal- 
makund Das v. Emperor. 

54 I. c. 980 : 21 Cr. L, J. 202 

Ss. 200 and 537 — Complainant — 

Non examination of — Conviction — Propriety 
of. 

The mere omission of the Court to examine 
the conolamarA under S. 200 Cr. P. Code does 
not vuiAU; , '\o unal when it is not shown that 
the accused have been, in any way, prejud’ced 
thereby or there has been a failure of justice 
and when the accused d ; d not take any objec- 
tion at an earlier stage before conviction 
particularly when the complamant was examin- 
ed and cross-examined at length during the 
course of the trial 

The, procedure laid down in S, 200 ought to 
be strictly complied with, as it embodies a very 
valuable safeguard, which the legislature has 
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provided and it must be scrupulously observed 
and ins'sted upon. 

01 I. C. 463 ; dis. 1 PL. J. 692; 49 I. C. 
616 ; 11 Mad. 44 rel. 

(1911) 2 W N 366 ; 10 I C. 166 at 16S ; 25 
I C. 977 ; 48 I C 582 ; 9 All. 666; 37 All 628 ; 
15 C W. N 481 ; and 23 C. W. N. 4S4 foil. 

3. C. \V. N. 87 ; 30 Cal 923; 18 AIL 221 ; 2 P. 
L. J. 653 expl. and d i- st. ( Jwala Prasad , J.) 
Emperor u. Hemen Gope. 

1P.LT. 349: 
581. C. 459 : 21 Cr. L J. 779- 

Ss. 200 and 203— Complaint- 

Offence under S. 283, X.P. C. — Rejection of 
complaint. 

Where a petition, stating that an obstruc- 
tion to a public path had been caused, had been 
filed before a Magistrate, not signed by anybody 
and the Magistrate without examining the 
complainant on oath under S. 200 of the Cr. P. 
Code sent it on for enquiry by a third person, 
upon receipt of whose report, the Magistrate 
examined the complainant on oath and issued 
process against the accused. 

Held, that the petition which was unsigned 
could not be treated as a complaint and there 
was no provision in the Cr, P, Code authorizing 
the Magistrate to send it on for enquiry by a 
third person before examining the complainant 
on oath and the complainant having not stated 
on oath about the obstruction on the road, the 
accused could not be convicted under S. 2S3, I. 
P. C. (Jwala Prasad, J.) Jit an v. Emperor, 
1 P- I* T. 564 

Ss. 202 and 204 — Cognisance of 

case — Complaint Power of magistrate to 

issue summons — Enquiry if necessary. 

A Magistrate has full power upon receipt of 
complamt to issue a summons to the person 
accused ii he believes in the truth of the com- 
plaint. If he finds there are good grounds for 
proceeding, it is not necessary for him to call 
icr nr momry beforehand (Adami, J.) Sheikh 
Add cl h 5 1 CLIQUE V. SURJA SlNGH, 

54 I. C. 1004 : 21 Cr. L. J. 220. 

Ss- 202 and 203 —Complaint 

against police officer — Dismissal on police 
report without evidence — Improper exercise of 
: discretion. 

j Where there is a complaint against a police 
Officer a Magistrate does not exercise a proper 
discretion in dismissing it under S. 203 Cr, P. 
C. On the mere report of a local investigation 
by a superior officer of police, the magistrate 
should himself hear the witnesses on whom the 
complainant relies to establish the truth of 
his allegation, and give ^ his best consideration 
to their statements along with the report of the 
local investigation. ( Piggot , J ) Harihar 
Prasad v. Emperor. 

55 I. C 679 : 21 Cr~ L. J. 343. 

Ss ; 202 and. 203 — Complaint 

against police officer — Full investigation by 
magistrate himself necessary* 
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A complaint making grave criminal charges 
agamst a pohce officer was made by a young 
woman to a District Mag’sirate. The Magistrate 
took her statement but not m deta 1 \v ih refer- 
ence to her allegations, and sent the complamt 
for enquiry to the superintendent of pohce. 
Heldt hat complamts mak ng serious allegations 
agamst a police officer should not be dealt with 
under Ss. 202 and 203 Cr. P. Code and that the 
Magistrate should ha^e i ully examined the 
compla ; nant and proceeded to investigate the 
matter himself promptly and very fully and that 
he should not have sent the case lor 
enquiry to the police. (Knox, JJ) Mussam- 
mat Shama v. Eja z Ahmyd 

18 A. L. J 731. 
57 I C 665 : 21 Or L. J. 649. 

Ss. 202, 203 arid. 4X6— Com- 
plaint against police officer — Investigation 
by another police officer — Dismissal of coin, 
plaint — Prosecution of complainant under 
S.271.LP.C . 

Where a complaint is made against an officer 
of police, it is improper to direct another 
Police Officer to conduct the investigation. Tne 
investigation should be conducted by tne Mag s- 
trate receiving the complaint or by some other 
Magistrate. 

When a complaint is dismissed upon the re- 
port of the Invesigating Officer without taking 
the complainant's evidence, it is improper to 
direct the prosecution of the complainant under 
S, 211, I. P. C. (Tudball, J.) Mew a Lal v. 
Emperor. 18 A- I* J. 620 : 

56 I. C. 64 : 21 Cr. Xi J 416- 

Ss. 202, 203, 234 and 437— D/s- 

missal of complaint — Order for further 
inquiry made over to Subordinate Magistrate 
■ — Competence to try and dispose of the entire 
case. 

'A complaint was dismissed by the sub-Divi- 
sional Magistrate to whom it was made and on 
the motion of the complainant the Sessions Judge 
ordered “ further enquiry to be made into the 
complaint." The record of the case and this 
order were forwarded to the District Magistrate 
“ for information and compliance." The latter 
ordered that the judicial enquiry directed by 
the Sesshn Judge should be held by another 
Magistrate with first class powers. 

Held , that the latter had jurisdiction to hold 
an inquiry as to whether a prima facie case 
had been made out agamst the accused and 
having found that a prima facie case had been 
made out he had jurisdiction to try and dispose 
of the case himseli. (Jwala Prasad, J.) Ram 
Barai Singh v. Ram Pratab Rai. 

5 P. L J- 47: 
57 I. O. 162 : 21 Cr. L J. 594 

S* 202— Police enquiry — Value of — 

Evidence of complainant to be received , 

The police enquiry * contemplated by S. 202 
C. P. C. cannot take the place of such evidence 
as the complainant may desire to produce be- 
fore an adjudication is njade on his or her 
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complamt. Such an enquiry- can be ordered be- 
iore evidence is recorded to enable the Magis- 
trate io determine how far the complamt was 
prima- facie well iounded. 

When the Mag* strafe decides to record the 
evidence h-mselr he should complete the en- 
quiry and determine upon the evidence adduced 
how far the complamt is borne out. (Pandit 
Kanhaiya Lal, J.) Mahydei v. Ram Sahai. 

22 O- C 321. 

S. 203— Dismissal of complaint — • 

Revival of proceedings on second complaint — 
Propriety of 

A Magistrate who has dismissed a complaint 
under S 203 Cr. P. C. can revise the proceed- 
ings upon a second complamt, if he considers 
that there are good grounds for so doing. 
(Knox, J ) jAiKibHANf v . Kalla. 

55 I C. 859 : 21 Cr. I*. J 379- 

— ■- S. 203 — Dismissal of complaint — 

Subsequent complaint on same facts before 
successor of magistrate. 

The fact that a complaint has been dis- 
missed by a Magistrate is no bar to the enter- 
tainment of a second complamt upon the same 
facts by his successor, (Piggott, J ) Mohan 
Singh v. Emperor. 58 I C 687 

g 203 and 403 — Dismissal of 

complaint, whether fresh Complaint can be 
entertained by another magistrate applicabi- 
lity of S. 40 J. 

S. 403 Cr. P Code does not apply to dis- 
missal of complaint under S 203 Cr. P. Code 
and a fresh complamt on the same facts can be 
entertained. 28 Cal. 652 ; 29 Cal. 726 ; 29 
M 126 ; 2 Pat. L. J. 34 foil. 

When acompla'nt has been dismissed under 
S. 203 a fresh compla nt ori the same facts can 
be entertained by another magistrate. f Jwala 
Prasad , J.) Sheo Gobind Singh v. Emperor. 

1 P. Xi. T 293: 
57 I O. 820 : 21 Cr. Xi J 660. 

S- 209 — Cause triable by sessions — ■ 

Discharge by magistrate. 

The complainant filed a petition alleging 
that she was beaten by the accused and some 
of her property was taken away by them. The 
District Magistrate on a preliminary enquiry 
found that it was probable that the woman 
was ill treated by some of the accused while 
others knew all about the affair but discharged 
them, Held, that the case was one eminently 
triable by a Court of Session and the District 
Magistrate ought to have committed it to that 
court. \Knox, J.) Makhni v. Farzand All 
18 A. Xi. J. 232 : 55 I. C- 478 : 

21 Cr. L. J. 318. 

Ss 210 and 436— Enquiry under 

chapter 78 — Discharge of accused — Dt. Magis- 
trate ordering committal to session — Power 
of High Court in revision. 

Where a Magistrate, who held an enquiry 
under Chapter XVIII of the Code of Criminal 
Procedure, which related to enquiries into 
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cases triable by a Court of Session found that 
the case for the prosecution had not been 
proved and discharged the accused, and the 
District Magistrate ordered him to be commu- 
ted to the Court of Session, on the ground that 
he had been improperly discharged, and it was 
contended that the Magistrate was not justified 
in law in so discharg'ng the accused and that 
his only duty was to record evidence and find 
out if prima facie case had been made aga nsi 
him and then to commit him to the Court o. 
Sessions. 

Held, — 'Under S. 210 of the Code of Criminal 
Procedure, the Magistrate had power to we gi 
the evidence and discharge the accused if the 
evidence was found to be unworthy of credit 
35 Bom. 163, 37 All. 355 ; V. 12 C W. N 117 
followed 

The High Court could go into evidence in 
order to find out whether the order passed by 
the District Magistrate under S. 436 directing 
the commitment ot the accused was proper or 
not. ( Jwala Prasad , J ) Sheikh TincoUei v 
Emperor. lP h T. 153 : 

55 I C 600 : 21 Or. L J. 328- 

• ‘-Ss. 215 and 478— High Court- 

Judge trying original Civil Suit — Order of , 
commitment by — Appealability of Order- — j 
Grounds for — Letters Patent cl 15. See (1919) 
Dig. Col. 421 . Venkatagiei Aiyar v. N. W. 
Firm. 43 Mad. 361 : 54 I. C 172 : 

21 Cr. D. J. 28 

— * Ss. 216 and 217 —Committing 

magistrate — Right of to summon witnesses 
before sessions court — Delay in appearance 
— • Prosecution under S 1J4, I. P. C. 

It is the duty of the committing magistrate 
to see that all the 'evidence : s produced belore 
the Sessions Court, the words ‘when called 
upon' in S. 217 Cr. P. Code implying the power 
to summon witnesses Under S. 174 1. P. C, 
the offence is complete, if the accused does not 
appear in response to a summons legally served 
upon him and issued by a competent authority. 

The fact that the form of the summons was 
one under S. 252 Cr. P. Code wlfch is in prac- 
tice used for sessions case as well, did not 
affect the legality of the summons, if it specified 
clearly the time and place for appearance. 
(Jwala Prasad, J.) Ajodhya Prasad Saha r. 
Emperor. 1 P, X*. T. 342 : 

58 I. C. 62 : 21 Or. Ii. J. 718. 

Ss. 227, 229 and 222 — Sessions 

trial— 'Material alteration of charge at the 
close of trial — • Prejudice . 

At the trial of a person in a court ofi session 
if if is found at the conclusion of the trial that 
the ‘ charges as framed d : sclose no offence 
against the accusea, it is illegal and prejudi- 
cial to the accused to alter or amend the 
charges and to convict him thereon without 
affording him an opportunity of meeting the 
altered or amended charges. The fact that the 
accused cross examined ike prosecution witnes- 
ses to prove the unsustainabillty of the charges 
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as originally framed is no ground for holding 
that by substantially altering the charges the 
accused was not prejud.ced. 

A Court oi Session is not a court of original 
jurisd chon and though vested with large 
powers oi amendmg and adding to charges can 
only do so with reierence to the immediate 
subject of the prosecut-on and committal and 
not w'th regard to a matter not covered by the 
indictment {Seshagiri Aiyar and Moore, JJ ) 
Muthv Gotjndan v. Emperor. 

27 M L. T. 272 : 
(1920) M- W, N. 149 11 L W 317 : 

541 C. 409 : 21 Cr L J 357. 

Ss. 233 and. 235 — Joint trial of five 

accused — Defamatory statements by several 
witnesses in the course of an enquiry — Joint 
trrnl illegal. See Evidence Act, S 132. 

18 A. D J. 940. 

Ss- 233 and 239 — ■ Counter Cases — 

Simultaneous trial if valid and proper. 

A simultaneous trial ot two counter cases is 
not prohibited under the Cr. P. Code. S. 233 
and 259 are mappl ’‘cable as a simultaneous 
trial is not a joint trial ; But in certam cases 
and under certain circumstances simultaneous 
trials nrght be irregular and improper but that 
would not entitle the accused to have the 
whole trial set aside unless it was clearly 
shown that the procedure adopted had pre- 
judiced him in his defence. (Jwala Prasad , 
J.) Dhaico Singh v. Emperor, 

1 P. L. T. 498: 
58 I. C. 243 : 21 Cr. L. J. 739 

■ - - — Ss. 233 and AZ9~~Joint trial— 

Receipt of stolen property at different times ■ — 
Separate charge in respect of each article. 

Several persons were charged with receiving 
stolen property being the proceeds of a single 
burglary at different times. 

Held, there should be a separate charge in 
respect of each of the stolen articles and each 
oi the accused should be tried separately. In 
such a case a Joint trial of the accused is illegal 
and objection to the trial may be taken for the 
first time in revision in the High Court, 
(Jwala Prasad and Ad ami, JJ.) Pa dmanaba 
Patnaik v. Emperor. 57 I C 283 : 

21 Cr. Ii J. 619, 

Ss 233, 235 and 239 —Joint trial 

of several accused' — “Same transaction **• — > 
Meaning of — Common design and purpose. 

The general law as to the trial of accused 
persons is embod ed in S. 233 Cr. P. C. which 
provides for separate trial of each accused 
person lor every distinct offence, and the 
exceptions are laid down in Ss. 235 and 239, 
which must strictly be construed so as not to 
defeat the rght of independent trial conferred 
by the general law. 

If persons have been wrongly tried together 
in respeet of offences, which cannot be jointly 
tried together legally in point of law, the con- 
viction so obtained against them Is . illegal 
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and void It is not a mere irregularity, it is a 
question of substance and not of iorm. 

The phrase in the same transaction' in S. 
233 suggests not necessarily proximity in time 
so much as continuity of act ’ on and purpose, 
and the foundation for the procedure laid down 
for joint trial of several persons :s them 
association concurring from stait to finish to 
attain the same end Community or purpose 
or design and continuity of action are essen- 
tial elements oi the connection necessary to 
bnk together different acts into one and the 
same transaction. 

29 Bom. 449. 30 Bom. 49. 33 Mad. 302 
followed. 

When A, B and C were tr'ed jointly and 
committed. A haviug been charged under S 
354 I P. C. for having committed indecent 
assault open the complainant's wife, and B 
and C under S 323, 1, P. C for having caused 
hurt to the cpmplamant and there was no 
evidence to show that there was any continuity 
of action or purpose between the act or acts 
committed by A, B, and C or any association 
between them for a common purpose in exe- 
cution of a common design. 

Held , that the conviction of A, B. and C in 
a jo J nt trial was illegal and unsustainable 
(Atkinson and Ad ami , JJ ) Tepanidhi 
Gobind Chandra Bharati v. King Em- 
peror. 5 P L. J 11 : 1 P, L- T 180. 

: 54 1. C- 769: 21 Cr L J 161. 

Ss. 233 and 435 — Theft of two 

articles — Single trial. 

Two of the accused were charged with 
having stolen two articles, one a box and 
another a bicycle 'The theft was commuted 
as part of the transaction of rioting The 
main charge agamst the accused was one 
under S. 147, I. P. C. The second charge 
agamst two of them was in respect of the 
theft of the box and the bicycle. 

Held , that the second charge on the face of 
it charged the theft, of the two articles as one 
offence and d’d not include two distinct 
offences so as to contravene S. 233 of the Cr. 
P. Code {< Sanderson , C. J , and Walmsley , J.) 
Bejoy Krishna Mukerji v. Satish. Chandra 
Mittra. 57 I. C. 922 : 

21 Cr. 3T J 682 

S- 234- — Distinct offences— Joint 

trial— Several accused 

S. 234 Cr. P. C only apples to the trial of a 
single person for separate offences of the same 
kind, and not to cases in which more persons 
than one are tr’ed jointly. (Pratt, A. J. C J 
Hga San Pa v. Emperor, 

58 I C 522 : 21 Cr. L J. 794 

— * S. 234 — Offence under S. 401 1. P. C 

— Acts of theft and association during a 
period exceeding one year. 

S. 234 Cr P. C. does not apply to a 
siugle charge under S. 401 of the Penal Code 
of belonging to a gang of persons associated for 
purpose of habitually committing theft 
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between January 1911 and September 1917. 
The charge relates to one offence only, though 
based on evidence of several offences of theft 
and various acts of association during such 
period. The gist of the offence under S. 401 is 
association for the purpose of habitually 
committing theft or robbery, and habit is to be 
proved by the aggregate of acts (Huda and 
Duval, JJ ) Kasem Ali v. Emperor. 

47 Cal 154 : 31 C. li- J 192 : 
55 I. C.994 : 21 Cr. Xj J. 386. 

• S . 2 3 5 — J cinder' f cha rges — Offen ces 

under Ss. 411, 414 and 420, I. P. C — No 
prejudice. 

Thers is no illegality in joining a charge of 
receiving stolen property with one for cheating, 
if the acts were part of the same transaction. 
The true test oi a series of acts forming the 
same transaction :s that there should be a con- 
tinuous operation of acts lead'ng to the same 
end and a common purpose should run through 
all the acts ( Seshagin Iyer and Phillips, JJ .) 
Lockley, In re. 43 Mad 411 : 

38 I L J. 209 : 11 L W 130 : 
(1920) M- W. N. 137 : 55 I. C. 345 : 

21 Cr B. J. 297. 

— ~Ss 235 and 537 — Joinder of 

charges — Same transaction — Misjoinder — • 
Effect of —Prejudice 

Where two offences cannot be tried together 
them joinder viffates the 'whole trial. The 
mere fact that the accused has not been preju- 
diced is not a valid ground for condoning the 
defect. 

Disregard of an express provision of law as 
to the mode of trial is not a mere irregularity 
such as can be remedied by S. 537 of the Cr. 
P. Code. A trial conducted in a manner pro- 
hibited by law is illegal. 

No hard and iast rule can be laid down for 
determming the question whether the charges 
in a particular case should be treated as con- 
stituting one transaction. 

The word “transaction” suggests not neces- 
sarily proximity in time so much as continuity 
of action and purpose It is not necessary 
that the acts constituting the crimes should 
have been committed all on the same occasion 
but it is sufficient that though separated by a 
distmet interval of time, they are closely con- 
nected by continuity of purpose and progres- 
sive action towards a single object, ( Shadi Lai 
C J. and Dundas, J .) Pah lad v. Emperor. 

1 Bah- 562 : 57 I. C. 450 : 

21 Cr I*- J. 626. 

_ — Ss. 235 and 239--Joint trial--Same 

transaction ” Meaning of. See S. 233 supra. 

5 P. L J 11. 

■ Ss. 236 and 237 —Applicability of 

— Person charged with kidnapping , if can be 
convicted of abetment of the offence. 

S, 235, Cr. P. C which must control S. 237 
of fc the Code, only applies when from the 
evidence led by the prosecution it is doubtful 
which of the offences has been committed by 
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the accused. But if the evidence which has 
been led by the prosecution leads to one result 
and result only, it cannot possibly be saM 
that it is doubtiul which of the offences has 
been committed by the accused. 

A person charged with an offence under S 
363 I. P. C cannot be convicted ot an offence 
under that section read with S. 109 where he 
was not charged with that offence. (Das, J ) 
Mussamm \t Sheoratni v. Emperor. 

54 I C. 252 : 21 Or L J 44 j 

■ — S 238 —Trial with assessors — 

Accused found guilty of minor offence triable 
by jury — Conviction if void. 

On the trial of an accused by a Sess : ons 
Judge with the aid of assessors lor an offence 
so triable, it »s competent to the Judge to convict 
the accused oi a mmor offence though the nriior 
offence is trable only by a jury. ( Shah and 
Crump, JJ ) Emperor v. Changduda 
Pirgouda, 22 Bom. 3b R 1241 

Ss. 239, 237 and 238— Charge 

under S. 235 read with S. 749 1. P. C. Convic- 
tion under S. 445 Legality of. 

When an accused person is charged with an 
offence under S. 333 I. P. C. read with S 1*19 

I, P, C. he cannot be convicted of the substan- 
tive offence under S. 325 I. P. C. such a course 
not being warranted by Ss. 256, 257 and 232 Cr. 
P. C. 11 C. W. N. 666; 34 C. 698 ; 5 Cr. L J. 
427’ foil. (Mullick and Sultan Ahmad , JJ.) 
Pertap Rai v. Emperor. 56 I C- 231 : 

21 Cr. L. J. 439. 
— S. 239 — ■“ Same transaction” mean- 

ing of — Joint trial several accused for different 
offences wtien legal. See S. 233 supra 

5 P. L. J. 11. 

Ss- 241, 243 and 245— Summons 

case — Rccora of evidence — Pencil record on 
scraps of paper- - Subsequent fair copy — Pro- 
cedure illegal 

Where a Magistrate actually recorded the 
statements of the witnesses in pencil on scraps 
of paper and at his convenience copied those 
statements and placed them on record justify- 
ing the procedure as the trial was under Chap. 
XXII of the Cr. P. Code. 

Held, that the procedure adopted was un- 
precedented and illegal. The production of the 
original record of statements made by witness- 
es, on which the accused are convicted, is ne- 
cessary and there bemg no legal evidence on 
the record justifying the conviction, it was 
illegal and liable to be set aside. The law does 
not provide lor the destruction of original 
records and substitution of their copies at the 
conven ; ence ot the Magistrate (Sultan Ahmed, 

J. ) Jagdish Prasad Lal v. Emperor. 

1P.LT 63 : (1920) Pat. 96 : 

55 I. C 101: 21 Cr- B J 229 

* — Ss. 244 and 247— Summons case 

Examination of complainant if essential — 
Examination of witnesses in the absence of 
complainant effect of, 

D — 25 


DECISIONS 

CR P. CODE, S. 249. 

S. 244, Cr. P. Code does not make the exa- 
mination of the complainant himself in a 
summons case absolutely necessary. 

S. 247, Cr. P C. gives the Magistrate a dis- 
cretion to adjourn the hearing on any day when 
the complamant is absent and the examination 
ot witnesses on any such day in the absence of 
anything to show that the accussed was in any 
way prejudiced does not vitiate the trial. 
(Chaadhuri and Newbould , JJ.) Sarafdi 
Hazi Emperor. 24 C- W. IT. 199. 

3 247 — Complaint — Dismissal of — 

Complainant present in another Court — • 
Effect of. 

Where a complainant was present in the 
Court of a Magistrate who had previously dealt 
with the case under the belief that it would 
be heard by him, but it was taken up and dis- 
missed under S 247, Cr. P. C. by the Chief 
Presidency Magistrate without the knowledge 
of the complamant : — 

Held, that the order of acquittal under S. 247, 
ought in the circumstances of the case to be 
set aside. (Sanderson, C. J. and Newbould, J.) 
W. J Good v. Gunpat Rai Kfiemka, ’ 

47 CaL 147. 

S. 248, — 'Complaint — withdrawal of 

against some of the accused — Compounding of 
offence with regard to some of the accused — ■ 
Effect on others. See (1979) Dig . Col , 425 . 
Shyam Behari Singh v. Sagar Singh. 

1 P- 3k. T. 32- 

S 239 — Joint trial — Rival parties 

to a riot — Possession of land — Common object . 

Both the parties to a riot were tried together. 
The Sessions Judge referred the matter to the 
High Court with a recommendation that a 
fresh trial be ordered. Held, the object of both 
the parties being to take forcible possession of 
the same piece of land there was a common 
object and they could be tried together in one 
and the same trial. (Knox, J.) Emperor v. 
Mangat. 18 A. Ii. J. 744: 

57 I C. 82 : 21 Cr. L. J. 562- 

S- 249 — Power of magistrate to 

cancel Summons — • Filing of complaint — • 
Complainant not examined — High Court 
setting aside proceedings — Fresh complaint 
if maintainable. 

J. informed the Police of certain offences 
committed by P. but the Pol’ce reported the 
charge to be false The S. H. O. started a case 
under S. 182, 1. P. C. against J. M. prayed for 
action under S. 107, Cr. P. Code against P, and 
the magistrate received a report that J*s charges 
against P were true and the magistrate cancel- 
led the summons against J, and entertained the 
complaint Ted b : . M against P. for an offence 
under S. doc, I. F. C. but the proceedings were 
quashed by the High Court as M. had not been 
examined and M. lodged a fresh complaint 
against P. for offences under Ss. 147, 448 ancf 
[ 354 I. P. C, 
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Held , the Magistrate had full power under S. 

249 Cr. P Code to cancel the summons against 
J. 12 C. W. N. 68 dist 

There was nothing illegal in entertaining the 
fresh compla in field by M. alter h*s first com- 
plaint proved iniractuous owing to h : s non- 
examination. 

The case under S. 1S2 I. P C. against J, 
could not be sa : d to be pending so as to Dar the 
fresh compla’nt filed by M. particular/ as M, 
had nothing to do w’th the case at j. (Adami, 
J .) Nat hu Thakur u. Em pe to a 

1P.IT. 2S s 54 I C S38 : 

21 Or li. J. 1S4 

* »S> 250 —Compensation —Complaint 

found to be false and frivolous — " Frivolous 99 
meaning of — Order for compensation i if legal. 

An order for the payment ol compensa/on 
under S. 350 Cr P. Code can be made in a case 
which is false and frivolous or vexations 

“ Frivolous ” means “ s 11 y ” or ‘ w thout due 
foundation” (Findlay, A J. C.) Mussamm \t 
Jainxv Santukdvs 

54 I C 249 s 21 Cr. L J. 41 

3s 250 and 252 —Compensation 

— ■ Notice to complainant — Necessary — Impri- 
sonment on default of payment 

Under the proviso to S 260, Cr P. Code the 
complamant should be given an opportunity 
to object to the order awarding compensation. 

Tne award of imprisonment m deiault oi 
payment of compensation is also illegal as it 
being in the nature of fine the provision oi S. 3 
Cr. P. Code must be aophed, 21 Cal. 979: 28 
Mad. 127; 23 Cal. 164 loll. £ Jwala Prasad, J) 
Akloo Mistri v . Nawab Lal 

1PLT. 558: 
58 I. C. 225 : 21 Cr. h. J. 751. 

-3. 250— Compensation — Order for 

imprisonment on default if permissible — ■ 
i 'Fri colons or vexatious ” charge — • Meaning of. 

It is illegal to award impr-sonment in de- 
fault by an order under S, 260 oi the Criminal 
Procedure Code, requiring compensation to be 
pa ; d. It is only when recovery is found to be 
impracticable that the defaulter may be senten- 
ced to imprisonment. The term “frivolous or 
vexatious” in S. 250 Cr. P. C. covers a delibera- 
tely false report. A vexatious, charge may be 
partly true, and the ’dea conveyed by the word 
is that the object of the person making the 
accusation should primarily be to harass the 
persons accused {Drake Brockman , J . C) 
Bakaji v. Mukud Singh 

55 I. c. 98 : 21 Cr. L J. 226 

— g 3 , 250 and 4 (0 )— Frivolous or 

vexatious complaint — Compensation to accus- 
ed— Complaint to recover legal fare — Public 
conveyances Act S. 23. 

A proceeding to recover the legal fare under 
S. 23 oi the Bombay Public Conveyances Act, 
1337 is not a complaint of an offence within S. 

250 Cr. P, C, Hence if such a complaint is frt- 


CB. P. CODE, S. 250, 

volous or vexatious no compensation can be 
awarded. { Shah and Crump, JJ ) In RcVa.tl.ta 
Mitha. 44 Bom 463 : 

22 Bom. L B 195 : 
55 I C 860 : 21 Cr L. J. 380 
S 250 -Frivolous or vexatious com- 
plaint — Order of discharge — Compensation 
order passed some days after , but as part of 
order of discharge if valid 

In discharging an accused person on 13-1- 
1919 the trying Magistrate called on the com- 
plamant to show cause why he should not be 
ordered to pay compensation under S. 260 Cr. 
P. C. Tne complamant showed cause on the 
27th and the Magistrate passed the order on 
the 23th directing complainant to pay compen- 
s it ion to the accused 

Held, that the procedure was quUe regular 
s nee the Magistrate m directing the compensa- 
tion to be pa’d had stated in waring practically 
in h's order or discharge his reasons for award- 
ing the compensation. ( Shah and Hayward, 
JJ.) In re Nagindas Chang sa. 

22 Bom, L, B. 184: 
55 I. C 851 : 21 Cr. Xi J 371. 

S. 250 —Order for compensation — 

Duty to examine witnesses before making 
order 

Where a Magistrate made an order for com- 
pensation in spite of the compla'nanFs request 
for the exammation of his remammg witnesses. 

Held, that the moment tne Magistrate informs 
the complainant that he is consdering the pass- 
ing of an order o. compensation against him, the 
complainant's position changed and he is on 
his defence, though not actually accused, (2) 
that opportunity should be given to him to 
adduce evidence and (3) that the order having 
been made without the examination oi the 
complainant's re main’ ng witnesses must be set 
aside. (1898) A W. N. 9 dist. [Sadasiva Aiyar 
and Napier, JJ.) In re Jonnalagadda 
Appal snarasayya Bhukhta. 

39 M- L J 484 : 12 L W 388 : 

(1920) M W. N. 785. 

S- 250 — Proceedings under — 

European British subject not setting up his 
right in orginal proceedings — Whether amounts 
io relinquishment of right — Whether he cannot 
set up right in subsequent proceedings — • 
Jurisdiction of H : gh Court to interefere in 
revision.. See (1919) Dig. Col. 427. Ashbey 
Clarke Harris v. Mrs. Peal. 

68 I. C- 351 : 21 Cr. L. J. 797. 

S. 250 —Summary trial — Theft — • 

Complicated question of title — Bon a fide claim 
— Plea of — Criminal trial improper — Admis- 
sion of unregistered document — ■ Registration 
Act, S . 17. 

Summary trial in a case involving complicat- 
ed questions of right and title is improper as it 
causes prejudice to the accused. The superior 
court is entitled to interfere with the discretion 
exercised by the Magistrate. 
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Held , that the Magistrate acted illegally in 
admitting in evidence the bukumnama which 
was in the nature of a perpetual lease and 
therefore compulsorily registrable under S. 17 
(d) of the Registration Act, and as the tide oi 
the appellant was based on it, the convicbon 
was illegal, ijwala Prasd, J ) Bhim Bahadur. 
Singh v. Emperor. 1 P. Xi T 121 : 

55 I- C 854 : 21 Cr. L. J. 374- 

- — — -Ss 254, 256, 262 and 263— 

Summary trial — Warrant case — Right of 
accused to cross-examine after examination' 
in-chief prosecution witnesses . 

In the trial of a warrant case under the 
summary procedure the accused are entitled 
to cross-examine the prosecution witnesses alter 
the whole evidence of the prosecution has been 
closed. 

In a summary trial of a warrant case the 
Magistrate must adopt the procedure laid down 
in Chap. XXI except that he has not to frame 
charge as la ; d down in S. 254 and is not 
bound to record the evidence of the witnesses. 
Therefore the provision of S. 256 which gives 
an absolute right to the accused to cross- 
examine the prosecution witnesses after they 
had been exammed-in-chief must apply to a 
summary trial of warrant cases. (Stilt an 
Ahmad J J Tittu Sahu v «. Emperor. 

1 Pat- X. T. 652 : (1920) Pat 283: 

571- C 454 :21 Cr. Ii. J. 630. 

Ss 256 and 257 proviso— Fram- 
ing of charge — Accused, if liable to pay 
process fees for summoning prosecution 
witnesses for cross examination . 

The accused have got the right to cross-ex- 
amine prosecution wdnesses once before the 
charge is framed and secondly after the charge 
is framed under S. 256 Cr. P C and no 
court can legally refuse tlieir application for 
cross-examination of the prosecution witnesses 
for the first time after charge Under S 257 
the accused are given the third opportumty of 
cross-examining the prosecution witnesses. They 
are entitled to this right except when the 
Magistrate finds and records in writing that 
the application tor further cross-exammation 
is meant for the purpose of vexation or delay 
or for defeating the ends of justice. 

Under the proviso to S. 257 if the accused 
* have cross-examined or had the opportunity to 
cross-examine the witness after the charge was 
framed the Magistrate cannoi be compelled to 
summon the witnesses unless the Magistrate is 
satisfied that it is necessary for the purposes 
of justice (Sultan Ahmad, J.) Ramyad Singh 
v. Emperor.. 5 P. L J 94 : 

(1920) Pat. 59 : 1 p. L. T. 112: 

58 I C 686. 

• Ss. 256 and 257 — Right of accused 

to re-cross examine prosecution witnesses — 
Witness not available for re-cross examination 

Admissibility of evidence given by witness 
^-Evidence Act, S. S3. 


CR P- CODE, S. 256* 

The accused, clerk in a Company, arranged 
for the purchase oi cerium articles ior the com- 
pany fiom one C. The appellant recewed Rs, 

3.000 from the manager oi the Company on the 
lepreseniaDon that the money was required 
tor the articles purchased but he pard only Rs. 

2.000 to C and misappropriated the balance of 
Rs 1,000, A complamt under Ss. 411 and 414 
I P. C was laid agamst the accused. During 
the exam mat* on and moss-exam mution of the 
prosecution witnesses the possibility of the pro- 
bable charge under S. 420 I. P. C was 
present to the minds of the Magistrate and the 
counsel who appeared on either s'de. Beiore 
the iranrng of the charge and at the close of 
the cross-exammation of W. a witness for the 
prosecution, the Magistrate asked the counsel 
for the accused if the presence of W would be 
necessary ior any further cross-examination. 
The counsel stated that even if a charge was 
framed, W. was not required for further cross- 
examination. W. thereupon left India After 
the framing of the charge and on the day to 
which the case was adjourned for the examin- 
ation of the witnesses ior the defence, the ac- 
cused asked for summons to W. for further 
cross-examination but the Magistrate refused 
to issue process or adjourn the case ior the 
return of W. The accused having been convict- 
ed on appeal. 

Held, that the right of the accused to further 
cross-examine the prosecution witness given by 
S. 256 was an absolute one but apph'es to the 
w’tnesses who have not been discharged and are 
in Court. 

Where the witnesses are not in Court the ac- 
cused can only apply under S. 257, ior pro- 
cesses to issue to the wknesses and the Magis- 
trate m such a case has a d ' sere t ion to retuse 
process to any particular witness named if in 
his opin : on it is vexatious. Though the wawer 
of the counsel for the accused may not deprive 
t le accused of his right to iurther cross-examine 
the prosecution whnesses, on the facts oi this 
case the Magistrate was not acting illegally in 
ekher refus'ng to issue a process or dech'nmg to 
adjourn the case for the return of W. W, 
having been cross-exam med by the accused and 
his presence not being poss hie without an 
amount of unnecessary delay and expense h ; s 
evidence given was -admissible under the Evi- 
dence Act for the trial. The fact that the ac- 
cused had not the iurther eonortumty to cress- 
examine the witness would not **make h's evi- 
dence inadmissible. (Seshagiri Aiyar and 
Phillips, JJ ) Lcckley In re 43 Mad 411: 
38 M D. J. 209 s27M.LT 289 : 

IX Xi W 130: 
(1920) M. W. 3ST 137: 55 I C- 345 : 

21 Cr. L. J. 297* 

S 256 — Summary trial of warrant 

case — Procedure , 

The provisions of S. 256 of the Cr. P. Code 

are applicable to summary tr<als of warrant 
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cases ( Sultan Ahmad , J ) Tittu Sahu v 
Emperor. lPai Ii. T. 652 : 

(1920) Pat. 283 : 57 I 0. 454 : 

21 Cr. Ii 3. 630. 

263 (h) — Summary condition — 

Reasons for finding — Absence of. 

Wnere ;n a summary tnal a brief statement 
of the reasons tor the finding is not entered as 
required by S 263 (a) of the Cr P. Code, the 
conviction : s illegal and is bable to be set 
aside (Coutts and Adami , JJ ) Macsood 
Alam v . Emperor 1 Pat- L T- 716 : 

57 I. C- 672 : 21 Cr L, J. 656. 

,g 267 — Warrant case — Right of 

accused to compel attendance of defence 
witness. 

Xn a warrant case, the accused is entitled, 
under S. 267, Cr. P. Code to obtain the process 
oi the Court for the attendance of a defence 
witness. (Piggot, J } Jh.ybboo v. Emperor 

55 I C 676 : 21 Cr. L J. 340- 

* — Ss 271 and 226— Sessions trial 

— Charge — Necessity for precision and 
care in drawing up— Additions and 
Alterations 

It should be quite clear, from the record o: a 
sessions trial, what was the charge that was 
read over to the accused under S 271 Cr. P C 
In a trial by a Court of Session the actual 
charge sheet to which the accused is called 
upon to plead is a very important document. It 
should be drawn up and cons'dered w.th 
extreme care and cannon so that the accused 
may have no doubt whatever as to the offences 
to which he -s called upon to answer, and tne 
Judge ot the Appellate Court may ha**e no 
doubt also upon the matter 

Every addition or alteration made to the 
charge has to be read over and expla'ned to 
the accused. (Knox, J.) Jagdeo Prasad v 
Emperor. 18A.L J. 442 : 

56 I. C 58 : 21 Cr. L J. 410. 

S- 288 — Appl cabdity of— Witness 

not produced and examined in court of 
Sessions. See Evidence Act, Ss. 52 (3) and 33. 

16 23b Ii. R 30 

S- 291 — Witness — ■ Application to 

enforce attendance — When to be made — Refu- 
sal of Judge — Procedure . 

Where alter the exam -'nation of the defence 
witnesses present had concluded, and the case 
was 1 ready for arguments, an application was 
made to the court to enforce the attendance of 
certam witnesses, whose names had been 
entered in the Pst g'ven by the accused to the 
commhtmg Mag s irate and who had been 
summoned but i a led to attend, and it further 
appeared from tie pebbon of appeal to the 
H ; gh Court that the : r evidence was material : — • 

Held , that the refusal oi the Judge to enforce 
the attendance of the witnesses based noton the 
ground of the : r evidence be'-ng immaterial but 
of delay m the application, was not justifiable* 


| CR P CODE, 8. 303- 

and that the conviction ought, therefore to be 
set aside and a retrial ordered 
Steps should be taken by the Sessions Judge 
to ensure an early appPcation by the parties 
with regard to the attendance of the’r witnesses. 
(Sanderson C. J and Walmslcy , J ) FaijOddi 
v. Emperor 47 Cal- 758. 

*S 297 — ■ Charge to jury — Omission 

to draw attention to important facts. 

The Sessions Judge in his charge to the jury 
d : d not give a correct representation of faces 
appearing from the evidence and omitted to 
draw the attention of the Jury to important 
facts m favour of tne defence in t -e deposition 
ot the prosecubon witnesses Held, that the 
Sessions Judge’s charge to the jury was un- 
satisfactory and defective in such a manner as 
would justuy m appeal the setting aside of 
the conviction and the verdict of the jury. 
{Sanderson, C J and Walmslcy , J .) AbdUE 
Gafuk v . Emperor 

57 I C 830:21 Cr. L J 670. 

g 297 — Sessions trial — Charge to 

jury —Duty of judge. * 

It -s not suffie’ent for the Judge who tries a 
Sess'ons case, to state in IPs record of the 
heads of charge that he referred to certain 
sections oi the Penal Code and explained to 
the Jury the law v« th regard to the offence. 
He should set out the directions which in fact 
he gave to them in respect of the law in order 
.hat the H'gh Court may not be hampered by 
having to speculate as to what he sa’d but 
night be ; n a pos t'on to judge whether the 
elements n const- tut ng the particular offence 
in quest’on ha v e been properly and fairly 
exola'ned to the jury ( Sanderson , C J and 
Walmslcy, J.) Kasim eddinPHsya v Emperor. 

57 I C 934: 21 Cr L J 694. 

Ss 277 and 298— Tr’al by jury— 

M sdh-eebon— Fa lure to d-rect atlenfon to the 
rleas of the accused severally — Omission to 
exnla'n weight due to retracted confession 
Sec. (1919) Dig. Col. 428 . Hemant \ KUMtR 
Path a k v. Emperor. 47 Cal. 46 : 

58 I, C 455 : 21 Cr. L- J. 775. 

; — "~Ss. 297 and 303 —Unanimous 

verdict— Jury — Questioning of, after verdict. 

Where a Judge’s charge to a Jury is calculate 
ed to com use them, the verdict of the jury can- 
not be allowed to stand and the accused must 
be retried S 303 Cr. P. C has no appPcation 
where a Jury returns a clear verdict. The 
section applies only to cases where questions 
are necessary to ascertain what the verdict of 
the Jury is (Sanderson, C. /. and Walmslcy , 
J ) Edon Karikar v. Emperor. 

58 I. C. 829. 

Ss- 303 and. 307— Sessions Judge 

— -Reasons for verdict of jury— Enquiry as to. 

S. 303 Cr. P. C. does not authorise the Ses- 
sion's Judge to put questions to the Jury as to 
the reasons for their opinion* 



393 


OF INDIAN DECISIONS 


394 


CB P CODE, S. 307. 

Sadasiva Aiyar, J ■ — A reference under 
S. 307 js not rendered invalid by reason of the 
Session's Judge having asked such questions, j 
36 Mad. 585. loll {Sadasiva Aiyar and Spencer, \ 
JJ) Subbiah ThevaN In re. 

43 Mad. 744 : 39 M L, J. 65 : 
11 L. W 561 • 56 I C 498 : 

21 Cr,L J. 468. 

S- 307 —Jury trial — Division of 

opinion-— Reason for — * Ascertainment of — 
Reference to High Court — Powers of Court- 
Conviction based on circumstantial evidence 

In a trial by Jury, it the case agamsr the 
accused depends entirely on circumstantial 
evidence and the Jurors are divided m opinion 
the Judge ought, before making reference to the 
High Court to ascertain from the Jurors the 
reasons for their opinion. 

On a reference under S. 337 Cr. P. C. it is 
open to that Court to consider the entire evi- 
dence is the case and to give due weight to the 
opinions of the Session’s Judge and the Jury 
and to acquit or convict the accused oi any 
offence ot winch the Jury could have convicted 
upon the charge framed and placed before it. 

In order to pronounce a conviction in a case 
of circumstantial evidence the facts found 
should on a reasonable hypotheses be ^con- 
sistent with the innocence ot the accused < Jwala 
Prasad and Adami,JJ ) Emperor v. Musamat 
Zohra. 1P.LT. 657 : 55 I c. 294 

*S. 337 — Accomplice — Statement on 

oath by accused who has accepted pardon but 
not discharged — Statement if admissible 
against other accused. 

M one o: the accused persons was offered a 
pardon on 6th June 191 S On the 11th June 
the case was chalaned by the Pobce and M 
was entered as one of the accused persons m 
the open mg sheer oi ihe Mag strate’s pro- 
ceed digs. M’s evidence was recorded by the 
Magistrate on the 4th July The case was not 
one exclusively triable by the Court of Session 
or High Court 

Held , that S. 337 of the Cr. P Code was 
inapplicable 

As there had been no verbal or written order 
of discharge by the Magistrate, M was still an 
accused person on the 4th July when he was 
examined and his evidence was consequently 
not admiss’ble agamst the other accused. 33 
Cal. 1353. Ref. 21 P. R. Cr 190 b &st. (Marti 
neaityJ.J Mahandu v. Emperor. 

1 Lah. 102 : 1 Iiah- 3b J. 182: 
57 I C. 167 : 21 Cr. It. J. 599- 

S. 337 (4J — Whether a Dt Magis- 
trate who authorised the tender of pardon to 
an approver can try the case. Sec (7 979) Dig. 
Pol. 430. Akbar v. Emperor. 55 I C 466. 

S. 339 — Approver Pardon — Tender 

of, by District Magistrate — Power of Ses- 
sion’s Judge to order commitment of appro- 
ver . 


CB, P- CODE, S. 342. 

A case where the Dt. Magistrate had ten- 
dered pardon to an approver was heard by the 
Sessions Judge who at the conclusion of the 
trial directed the commitment of both the 
approvers to the Sessions for trial on the 
criminal charge. 

Held , that the Sessions Judge had jurisdic- 
tion to pass the order At the trial the accused 
could plead their pardon and it would be for 
the trial Court to decide whether or not the 
pardon had been forfeited. (Broadway, J ) 
Chanan Singh v Emperor. ' 1 Lali. 218: 

56 I C 774:21 Cr L, J. 518. 

S- 341 — Procedure — Case reported 

to High Court. 

In serious cases reported under S. 341 of the 
Cr. P„ Code it is usually the practice to refer the 
matter to the Local Goverment. In the case 
however, of a minor offence, the High Court 
itself may pass an appropriate sentence or 
discharge the accused. {Scott Smith, Ji) 
Emperor v. Rai-im vn t . 

1 L ah 260 : 57 I C- 285 ; 

21 Cr. Ii J 621. 

Ss. 342, 343, 337 and 204— 

" Accused person ” — Who is — Competency to 
give evidence— Magistrate has the option to 
proceed or not against some of the accused — 
Tender of pardon — Illegality of procedure. 

A person wiio is not on h:s trial in the parti- 
cular proceedings m which he is offered as a 
witness is not an 4 * accused ” within S. 342 Cr’ 
P. Code, even though he to have been 
made an accused and was iilegWy discharged 
by the police. oS P. R. Cr. 1 zi'r: :>o Cal. 1353 ; 
jy Bom 661 foil. 

Hence a person separately tried is a compe- 
tent witness agamst his accomplices. 45 Cal. 
720 toll. 

The word “ accused ” as used in S. 343 Cr, 
P. C. means “ a person over whom the Magist- 
rate or other Court is exercising jurisdiction” 
It does not include 14 any person supposed 
to have been directly or indirectly con- 
cerned in or privy to the offence under in- 
quiry” unless there is a trial or inquiry in 
respect of that person, including a Magisterial 
inquiry under the code in relation to an offence 
before its cognizance has been taken. The 
issue of process is not essential to constitute a 
person an accused within S. 343. 23 Cal 423 ; 
A N. L. R 81 Rel on. 

Whilst a person is accused under S, 337, 
no influence other than that authorized 
by law can be used io induces disclosure, even 
before he has been challenged, 3 P. R. Cr. 1897 
foil. 

Under S 204 the Magistrate taking 
cognizance of the case is bound io proceed 
aga ? nst all the accused if there is zprima facie 
oase. Under S. 239 he has an option to 
proceed jointly or separately, but it is not left 
to his discretion not to proceed at alb He, 
like the police, has no option, and is bound to 
proceed against them all. 
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A pardon may be offered to one or more of 
the accused, but only ; n the manner prescribed 
by lav;. 

If, therefore, such pardon has not been given 
and an accused who has not been proceeded 
against ; s thereby made a competent witness m 
the trial of the others, and such illegally has 
operated to their prejudice, the trial ' : s bad and 
the conviction must be set side. (Miitra, A, 
JXJ Govixda v. Empekop. 

18N.L B. 9 ■ 58 I. C. 449. 

Ss, 342 and 537— Applicability of 

— Sessions Trial — Omission to examine 
accused— Illegality or irregularity 

S. 342 Cr. P Code is a general provision 
applicable to trials in all cases including Ses- 
sions cases and its provis’ons are not discre- 
tionary but obligatory. The first part of the 
section is discretionary but the second part is 
obligatory as is clear from the use of the word 
‘shall \ It requires the court to examine the 
accused after the witnesses for the prosecution 
have been examined and before the accused is 
called on for his defence. 

History of the provisions in earner Acts dis- 
cussed. 

S. 2S9 clause (1) does not control S. 342 ; its 
object is simply to lay down the stage at 
which the accused shall be asked whether he 
means to adduce evidence. 

The omiss'on to examine the accused under 
S, 342 vitiate the trial and the conviction is 
liable to be set aside The detect is not curable 
under S. 557 Cr. P C. 41 C 733 ; 10 Bom. L. 
R 201 Ref. {Jwala Prasad and Sultan Ahmad , 
JJ.) Raghu Bhumji v Emperor. 

1 P- L. T- 241 : 5 P. L J 430: 

58 I C 49 : 21 Cr L J. 705 

• S. 342 — N on- examination of accus- 

ed — Effect on trial . 

S. 342 Cr. P. Code is mandatory and the 
non-examination of the accused under the 
section is not merely an irregularity but an 
illegality which vitiates the trial (Coutts and 
AdamCjJ ) Suraj Pandey v. Emperor 

(1920) Pat. 281 : 1 FL T- 641 : 
58 I C 521 - 21 Cr Xi J. 793. 

S 342 — Summons case — Power to 

exam ine accused — Practice. 

A magistrate before convicting an accused, 
person of an offence triable as a summons case 
is bound to examine him as required by S. 342 
of the Cr. P. Code. [Shah and Crump, JJ.) 
Emperor v. Fernand ez. 

22 Bom. Ii. B 1040, 

• * — -~S. 344 — Applicability of on appeal — 

Application for adjournment — Costs. See. 
0919} Dig . Col. 431 Suraj Bhan n. Emperor. 

2 Ball Ii J- 79 :54 I. C. 985: 

21 Cr. I». J 201. 

• "Ss. 345 and. 439 —Composition of 

offence during pendency of revision . 

A court exercising revisional jurisdiction has 
no power to give leave to the parties to file a 


CR. P. CODE, S 347. 

compromise. S. 439 (d) Cr. P. C. does not over- 
ride S. 345 ( 7 ) and does not enable the High 
Court to allow a composition to be filed 7 A. 
L J 103 not foil ( Tudball , J ) Rambaran 
Singh v. Emperor. 18 A. L J. 574*. 

56 I C. 239. 

S. 345~ Com pc unding of offences — 

— Composition with one of the accused — • 
Trial of remaining accused. 

Where more persons than one are charged 
with a compoundable offence, it is open to the 
complainant to compound with one more of the 
accused and to proceed with the case agamst 
the rest. 7 C W. N. 176, diss. 41 Mad 323 foil. 
(Shah and Crump, JJ) Emperor v. Alibhai 
Abdul Vora 22 Bom. L R. 1221. 

S. 345 — Compounding of offence 

with some of the accused — Conviction of other 
accused — Legality of. 

The compounding of the offence of hurt 
j against two of the accused does not in law have 
! the effect of an acquittal oi the remaining 
! accused and their conviction is not therefore 
illegal. 41 Mad. 323 foil. 14 Cr. L. J. 292, disi 
(Bevan Petman , J.) Ram Kishen v. Emperor. 

1 Lah 169 : 
56 I C, 229 : 21 Cr. L J- 437. 
S 345 (5) — Conviction — Composi- 
tion of offence not permissible without leave 
of court pending appeal . 

Under S. 345, Cl (5) Cr. P. C. there can be 
no valid composition of an offence after con- 
viction without the leave o± the Court before 
which the appeal agamst the conviction is 
pending. 45 Cal. ISo ref. (Seshagiri Aiyar , 
J ) Pedakanti Chinna nagudu, In re: 

11 L W- 33. 

S 347 — Commitment to sessions — 

Discretion of Magistrate • — Summons case 
tried with warrant case— Procedure. 

A Magistrate committed a case for trial by 
the Court of Session upon charges against 
some oi the accused persons under S. 302 and 
160 of the Penal Code and agamst others 
under S. 160 of the Code only. On behalf of 
these latter it was objected that as the case 
against them was a summons case which was 
triable by the Magistrate and the accused 
could be adequately punished by him, their 
commitment for trial by the Court of Session 
was illegal. 

Held, that under S. 347 Cr. P. Code it being 
in the discretion of a Magistrate, duly em- 
powered, to commit cases to Court of Session 
where a certain case calls for such committal 
and this discretion not be mg limited to cases 
where the Magistrate cannot inflict an adequate 
sentence there may be other good reasons 
which may, in the exercise of sound and wise 
discretion, justify committal, and that as the 
procedure to be followed where, as in this 
case, the complaint forms the subject of two 
distinct charges arising out of the transaction, 
one of which is a summons case and the other 
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a warrant case, the committment was not 
illegal (Raymond, A J. C ) Gheani Yacus v 
Emperor. 58 I C 519: 

21 Or. L. J 791. 

* Ss 349 and 367 — Procedure under 

* — Duty of Magistrate receiving records. 

Under S 349 a Sub- divisional Magistrate 
when he receives the records has to make up 
his mind whether the accused are guilty or 
not and exercise his own independent judg- 
ment in the matter and to write a judgment 
conformable to the requirements of S 367. 
(Seshagiri Iyer and Moore, JJ ) KarUppiah 
Pillai v. Emperor. 1920 M W IT. 120 . 

11 L W 308 : 541. C 404: 

21 Or. L J. 52 

S- 350 — Evidence recorded partly 

by one magistrate and partly by anotlur 
conviction . 

Where a case under S. 379, I. P. C. was 
pending before a Magistrate A, who recorded 
some evidence, and upon the petition of 
transfer filed under S. 528 of the Cr. P. Code 
by the complainant, the case was made over 
to the Magistrate S, who completed the 
remammg evidence in the case, and convicted 
the accused, who, however, has not pressed for 
a denovo trial. 

Held, that although the Mag : strate A was 
still in the D : stuct and had not ceased to 
exercise jurisdiction so far as that particular 
case was concerned, he had lost his jur : sd‘ct : cn 
after it had been withdrawn from ‘ 5 -Vie an .1 
S. 350 of the Cr P. Code was apphcable, and 
the accused having failed to demand that the 
witnesses be resummoned, the conviction was 
not illegal. ( Jwala Prasad, J.) Rupa Singh: 
v. Emperor. 

1 P- L. T. 679- 

S 356 — Vernacular record of 

evidence prepared— Irregularity. See (1919) 
Dig Col. 433. Udit Narain v. Emperor. 

54 I. C. 172 : 21. Cr. L. J. 28 

Ss. 367 and 439 — Judgment — 

Contents of — Wholesale acceptance of pro- 
secution evidence in summons case — Ille- 
gality of. 

Where the judgment of a Magistrate makes 
no attempt to scrutinise the oral evidence of 
the complainant but summarily accepts that 
evidence the judgment cannot be upheld in 
revision (Drake Brockman, J C.) Pirbax v 
Musammat Baji. 

54 I- C- 620 : 21 Cr. I*. J. 140. 

S 367 and 423 —Omission of trial 

Court to write a proper judgment — Procedure 
on appeal, 

Where an Appellate Court finds that the 
Magistrate has not written a judgment in 
conformity with the provisions of S. 367 Cr 
P, Code, the correct procedure is to accept the 
appeal and to remand the case for hearing de 
novo , The Appellate Court cannot retain the 
appeal on its file and ask for a judgment 
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which the Magistrate has failed to record 
(Seshagiri Aiyar and Moore, JJ ) Kakvfpiah 
Pillai v. Emperor 

(1920) M W. TT. 120 : 
11 L W. 308 • 54 I C. 404 : 

21 Cr. L J. 52. 

S- 393 Ob) — ' Whipp ng, sentencing 

legality of hi addition to seven years rigorous 
imprisonment. See {1919) Dig. Col. 134. 
Akbar v. Emperor. 55 I Q. 466 

S 403 — Acquittal in a trial under S. 

147, I.P C — Subsequent trial under S. 186 
I. P. C — If a bar 

Where :n execution of a decree against a 
minor a writ of attachment was issued and the 
decree-holder who accompanied the peon to 
execute the writ was assaulted and severely 
injured by the uncle of the judgment-debtor 
the petitioner and on the trial of the petitioner 
upon the complaint of the decree-holder under 
S 147, I. P C. he was acquitted but subseq- 
uently the decree-holder obtained a sanction 
for the prosecution of the petitioner under 
Ss. 183 and I $6, 1 P. C , and he was convicted 
under S. 186, I. P. C , -and it was contended 
that the trial of the petitioner under S 186, 1. 
P. C., was invalid and incompetent as his 
acquittal in the S. 147 case was a bar to his 
prosecution under S. 186 I. P. C. 

Held, that S. 403 did not apply to the case 
and that acquittal of the accused in the S. 147, 
I. P. C. case was no bar to his trial under 
S. 186 I. P. C. (Sultan Ahmed, J.) Ta- 

NUKLAL MANDAR V. EMPEROR. 

1 P. L. T. 654 : (1920) Pat- 285- 

’Ss 403 and 195 —Autrefois acquit 

— - Dismissal of application for sanction to 
prosecute for false statement on oath if bar to 
prosecution. 

The dismissal of an application by a party to 
a Judic’al proceeding for sanction to prosecute 
the opposite party under S. 181 and 193 for 
statements made by the latter on oath is no bar 
to the prosecution having been started prior to 
the application for sanction, and its dismissal 
further not attracting the operation of S, 403, 
Cr. P. C (Mookerjee, C. J. Fletcher , Richard - 
son , Walmsely and Buckland , JJ.) Satis 
Chandra Chakravarti v. Ram Dayal De. 

24 C. W 27 982 : 32 C. L. J. 94- 

g 403 — Autrefois acquit — • Same 

offence. 

The petitioners were tried on charges of 
kidnapping a minor girl and rioting with the 
common object of kidnapping the girl. The 
trying Magistrate acquitted them of the said 
charges but convicted them of being members 
of an unlawful assembly with the common 
object of causing assault and wrongful res- 
traint. In appeal the Sessions Judge set aside 
the conviction and ordered a retrial on charges 
of abducting the girl in order to confine her 
secretly and of rioting with that common 
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object. Held, that the retrial was barred by S. 
403 Cr. P C (Walmsley and Greaves, JJ) 
Kala Nath Barm an v. Emperor. 

24 C W JST 856' 
57 I. C- 929 : 21 Cr. L J 6S9 

S. 403 — Autrefois acquit — Second 

trial on the complaint of a different person — - 
Bar. 

There was a riot between certain Brah- 
mans and certain Knrrms. A Brahman died a 
complaint whereupon four Kurirrs were con- 
victed under S. 323 I. P. C Sometime after 
another Brahman filed a s : mllar complaint 
agamst the same accused on same facts Held, 
that the second trial was barred by S 403 Cr 
P. C. (Fyves, J ) R\m Chamber o. Empeoror 
18 A. L J. 85 -54 1. C 772' 
21 Cr L J. 164 

Ss. 403, 435 and 436— Pet-Ton 

for commitment to sess'ons or 10 District 
Mag'straie during pendency ot trial beiore sub- 
Mag 5 stra + e — Rejection of petition — Subse- 
quent petiron to sessions Court under S 436 
after term ; nation ot proceeding — Competency 
of Sess’ons Court to order committal — 8ess : ons 
Judge if can order commitment for offence for 
which the accused had been acquhed I P C, 
Ss 147 and 304. See ( 1919 ) Dig. Col . 436 
Gan Dr Apparazu /« re. 43 Mad- 330 : 

38IL J. 194: 21 Cr I* J. 91 : 

54 1. C- 491- 

■ S 403 (2) — Autrefois acquit — Trial 

fo r offence fo r wh ich sept 1 rt 1 te ch a rge m i gh t 
have been framed at the former trial — Penal 
Code Ss, 52, 7 9 and 147. 

The petitioners who were police constables 
were convicted of rioting in the course of which 
they took several persons in custody. Two of 
the petitioners were previously tried on a 
charge under S. 403 (2) I. P. C. in respect of 
the arrests made by them and were acquitted : 

Held, that the present trial of these two 
petitioners for rioting was not vitiated by con- 
travention of the rule embodied in S. 403 
sub -sec. (1) Cr. P. C, The case was covered by 
sub-sec. (2) which provides that a person 
acquitted or convicted of any offence may be 
afterwards tried for any distinct offence for 
which a separate charge might have been 
made agamst 1dm on the former trial under 
sec- 235 (1) Cr. P. C. 

Hid on a consideration of the circumstances 
of the case that the petitioners were not 
entitled to the benefit of S. 79 I, P, C, 
(Mookerjcc, O. C, J, and Fletcher, JJ) Ram 
Sahay Ram Emperor, 

24 CL W, JST, 763 : 31 C. L. J, 476: 
57 I. C. 278 : 21 Or. Ii. J. 614. 

S 412 — Plea of guilty — When can 

be acted upon—. Mistake of law — Omission to 
record pica — Effect of Retrial . 

Per Chaudhuri and Shamsid Hilda, JJ. ; — 
When a plea of guilt is based on a mistake of 
law it shall not be accepted. It is incumbent 
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on the Magistrate to try the accused on the 
merits 

Per Nizvbould , J The principle of S. 
412 Cr. P Code should ordinarily be applied in 
cases in which the Appellate Court is asked to 
exercse its revis : onal powers 

When a person has pleaded guilty and had 
been competed on such plea he waives his 
right to question the legality of the conviction: 
5 B 85 foil. 

If a plea of guilty should not be recorded a 
retrial should be ordered by an Appellate Court. 

( Ashutosh Chaudhuri , Nezvbotdd and Shamsul 
Huda, JJ.) Emperor v. Akub Ali Mazu.m- 
dak. 31 C 33 J 122: 

56 I. C. 851 : 21 Cr. L J. 547. 

S 417 — -Appeal against acquittal by 

Government — Jurisdiction to convict' — High 
Court — Appeal agsmst conviction and acquittal 
— -Difference See (1919) Dig. Col 439 Emperor 
v. Sakharam Makar. 54 I C 161 

21 Cr L J. 17; 

g 4 X 7 — Appeal against acquittal — 

Interference when just i fied. 

Sound principles of criminal jurisprudence 
reqm're that the indication of error in a judg- 
ment of acquittal ought to be clear and more 
palpable and the evidence more cogent and 
convincing in order to justify its bemg set 
as'de than would be necessary in the case of 
a conv J ct;on. (Scott Smith and Wilberforce, 
JJ) Emperor v. Turezi. 55 I. C 685- : 

21 Cr. Xi J. 349. 

g 4 Xg — . Trial by jury — • Minor 

di sere pan cics — Mi sdescri pt ion . 

Where a Sessons Judge in his charge to the 
jury observed : — 

“If you are satisfied that there was no object 
in proving a false case, not from the point of 
view of seeking for small discrepancies, but 
upon a broad view of the evidence given before 
you ** 

Held , that there was no misdirection to the 
| jury and the Sessions Judge was right in con- 
i veying the caution agamst the minor dis- 
crepancies in immaterial and collaterial events 
in the case. 1 W. R. Cr. 17 Rel. fjwala 
Prasad, J .) Baijnath Mahton v. Emperor. 

1PL.T. 708. 
S 421 — Appeal— Summary dismis- 
sal of — Contents of appellate judgment . 

It is the duty of an Appellate Court in 
dealing with an appeal under S. 421 Cr. P. 
Code to record reasons for dismissing it sum- 
marily and its judgment should show that 
the evidence and arguments advanced have 
been considered. (Das, J ) Ganesh Ram v. 
Cyan Chand. 54 I- C 619 : 

21 Cr. Ii. J. 139. 
S 421 — Criminal appeal — Sum- 
mary dismissal when proper . 

An Appellate Court is entitled to dismiss an 
appeal summarily under S- 421, Cr. P. C. and 
that the. order is not improper, where the 
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appellant's case has been carefully considered 
and intelligently deposed of by arriving at 
indejendent fmd : ng of its own upon a persual 
of the evidence on the record (Jwala Prasad, 
J.) Pancmi M vndar v Emperor. 

1P.LT, 318 
571. a 273 : 21 Or. L J. 609 

S- 423- — Appeal —J udgment — Con- 
tents of. 

It is the duty of an Appellate Court, in 
deahng w-tli an appeal preferred to it, to con- 
sider the evidence, both oral and documentary, 
and to apply its mud to the case before record- 
ing a judgment therem. Where an appellate 
Court fails to do this, its judgment cannot be 
said to be in accordance w'th law. (Coutts 
and Adami, JJ ) Narain Prasad Bose v 
Emperor. 1 Pat L. T 716 : 

57 I C. 664 : 21 Cr. L J. 648- 

Ss. 423 and 437 — 1 Appellate 

Court — Power of — J urisdiction to order re- 
trial , when holding cognizance of complaint 
ultra vires. 

Under S 423, an Appellate Court, can set 
aside the previous order of dismissal and order 
a further enquiry under S. 437. 

The Appellate Court having held the com- 
plaint which resulted in a conviction to be ultra 
vires had no jurisd-’etion to order a retrial, 
there having been no trial upon the complamt, 
filed. {Jwala Prasad, J ) Sheo Gobind Singh 
v. King Emperor ,1P L T 293: 

57 I. C 820 : 21 Cr- L, J. 660- 

Ss. 423 and 367 — Appellate 

Court — Trial not satisfactory — Procedure. 

There is no power under S 423, Cr. P. Code 
for an Appellate Court to retain the case on 
its own file when asking for a judgment which 
the Subordinate Court has faded to record 
under S. 367, Cr P. C. The proper procedure 
is to reverse the order appealed agamst and 
remand the case for a hearing de novo. 
(Seshagiri Iyer and Moore , JJ.) Karuppiah 
Pill a 1 v. Emperor. 

(1920) M- W XT. 120:11 h W. 308 : 

54 I- C- 404 : 21 Cr. L. J 52- 

S. 423, (2)— Appeal— Jury trial— 

Unanimous verdict of conviction — Power of 
High Court to interfere in the absence of mis- 
direction, when there is circumstantial evi- 
dence. See. { 1919)<?Dig . Col . 442. Mohini 
Mohan Ghose v. Emperor. 54 I C 56: 

21 Cr, L J. 8. 

-Ss. 424, and Appellate judg- 
ment — Contents of. 

The provisions of S. 367 Cr P. C. have been 
made appl*cable to appellate judgments by S. 
424, of the CUe and it is the duty o: an Appel- 
late Court to decide the points raised in appeal 
and to write a judgment in accordance with 
law. {Broadway, J ) Bindraban v. Emperor. 

54 I. C. 1007 : 21 Cr, U. J. 223. 

D — ?6 
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-Ss 428, and 540 — Appellate 

Court — ■ Additional evidence — Power to exa- 
mine witnesses — Sessions Judge— Powers of. 

At the hear mg oi the appeal a request was 
made by the Crown to examine or cause to be 
examined two witnessess. These two witnesses 
had been named in the initial report and had 
been examined by the Poh'ce at an early stage 
of the investigation but that :or some unknown 
reason they had not been examined by the 
Commuting Magistrate nor by the learned 
Sessions Judge, in fact their names had not 
been included in the chalan The Sessions 
Judge regarded these witnesses ot importance 
and found drew testimoney necessary. 

Held, that the interests of justice required 
their examination and it would save time and 
would tend to expedite matters if these wit- 
nesses were examined before the appeals were 
proceeded w»th further. 

The learned Sessions Judge having regard to 
his view of the importance of these witnesses 
should have had recourse to the provisions of 
S. 540 Cr. P. Code {Broadway and Sevan 
PetmanJJ) Emperor v Ujagar Singh. 

2 Lab- L. J. 349. 

S. 429 — Sind Frontier Regulation 

Ss. 20 and 27 — Security for good behaviour— 
Revision by High Court — No power. See Sind 
Frontier Regulation Ss. 20 and 27. 

13 S. L B 21. 

Ss- 435 and Acquittal— Re- 
vision against — Grounds for interference — 
Defamation. 

Where it is plain that the lower court for 
reasons outside the merits ef the dispute has 
really declined to decide the controversy and 
has dealt with matters which really do not 
decide the complaint before him, the 

High Court will interfere in revision 

from 1 an order of acquittal ; for example where 
in a case of defamation by stating a 

person to be of the “ Chamar caste n the 
Judge has decided that the case ought to be dis- 
missed because he regards it as trival and con- 
temptible but has not decided the issues 
requiring determination for a finding as to 
whether or not an offence of defamation has 
been committed. {Walsh, J ) Bhagyvan Singh 
v. Arjun Datt. 

18 A. L J.846: 57 1. C 84 : 

21 Cr. L J- 584- 
Ss. 435 and 4*38— Order for fur- 
ther enquiry — Additional Session’s Judge — 
Power of,, 

An additional Session's Judge has Jurisdic* 
tion in a case transferred to him by the Ses- 
sions Judge in which the accused has been dis- 
charged, to set aside the order of discharge and 
direct further inquiry. {. Knox, J .} Nazar Hu- 
sain v. Emperor. 55 I. C. 341 : 

21 Cr. Ii. J. 293. 

-Ss. 435, 439 and 145—0^ 

under S, 145 — Revision — Inteference when 
justified. 
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The High Court w 11 not ordinarily interfere 
w'th a prelim mry order under R He Cr P„ 
C. u Cess it is manifestly illegal [Sadasiva Iyer 
and Bum , JJ 1 Go pal a Iyer v. Krishna 
Swam 1 Iyer 27 M L. T 234 

11 L- W- 459 ■ 541 C- 473 
21 Or- Xj. J 73- 

S- 435 — Be v i s io. i — Co v 1 pi a mart ’.s 

Vakil — Right to be heard 

On a complaint of an offence under ?. 117 
I. P C. the accused were connoted The Ses- 
sions Judge on appeal set aside the conv'c- 
tion and the sentence The complainant then 
applied in reviVan 

Held , that the H : gh Court acting under S 
435 of the Cr P. Code and ’n the exerc se 01 
its discretion, had the newer to hear a Vakd on 
behalf 01 the complamant \Sa..d^rson and 
Walmslcy, J.) Bejoy Krishn t Murye - ji v 
Satisii C:\ndra Mittkm 

57 I C. 922 * 21 Cr L J 632 

Ss 435 and 439 — Rewsda— 

Powers of H : gh Court to exarrrne evidence. 
See II 91 9 j Dig. Col. 444. Mir Moze Ali o. 
Emperor. 54 I. C 58 

Ss. 435 and 439 — Scope of — 

Section s to be read together. 

S, 439 Cr. P. C is to be read along w : th 
and subject to the orov’Vons of S. 435. 1c Cal 
60S (617; fol 

If a case : s outs : de S. 435, S 430 cannot 
apply to it. (Ncwbould and Huda, JJ ) Mari- 
am Bewa v. Miejan Sardar 

47 Cal 438 : 31 C- li J 183 

* Ss. 436 and 210— Enquiry into 

Sessions case — Discharge by Mag'strate — 
Order for committal by Dt. Mag’strate — 
Revis : on — Power of H*gh Court logo into the 
evidence. See Cr. P. Code, Ss. 310 and 436 

IP L. T. 153. 

—Ss. 437 — Discharge of accused 

person — No charge framed — Revision — Order 
for further enquiry. Sec (1919) Dig. Col. 1 15. 
Sheo Narain Singh v. Radha Mohan 

42 All 128 

Ss. 437, 202 and 203— D’*sm’ssal 

of complahir. — Order ior further enqu : ry— 
Enquiry made over to Subordinate Magistrate 
— Competency of the latter to try and d ; spose 
of the entire case. See Cr. P. Code, Ss 20.3 
and 203 etc. 5P.L J. 47. 

S. 437 — Dinah crge--Fu rll . ■ r -iquiry 

— Order for — Notice .'o ae.:i:cd — 'Or.hr ■>/ 
discharge when to be set aside. 

An order for further inquiry after discharge 
should not be passed without notice to the 
accused the order being one which is prejudi- 
cial io him. 

2 P. R (Cr.) 1901 Ref. 

Further inquiry should not be ordered 
unless the order of discharge was manifestly 
perverse or foolish or was based upon a 
record of evidence which was obviously i n- 


CR. P. CODE, S. 437. 

complete 10 P. R. Cr 1911 Ref. (Abdul 
Raoof.J) Xabi Baksh v. Emperor 

1 Lah. 218: 
50 I- C. 777: 21 Cr. L. J- 521- 
S 437 — Further inquiry — Dis- 
charge — Order when set aside. 

Further inquiry alter d’seharge is generally 
mi proper unless the order of discharge is 
manuestly perverse or fool'sh or is based upon 
a record of ev dence winch is obviously in- 
complete. 10 P. R 1911, Cr. foil. Where 
the tr-al Magistrate after recording all the 
evdence for the prosecution d’seharged the 
accused but u was set as ; de by the District 
Magistrate who ordered further inquiry into 
the case 

Held , that the order of d : scharge was not 
manuestly penerse or foobsh and the order 
d'recting lurther inquiry was not justifiable. 
(Shadi Lai , C.J) Ki$tan Chand v Empe- 
ror. 57 I C. 91 : 21 Cr L J. 571. 

„ S- 437 — Further enquiry — Grounds, 

of — Taking a different view of the evidence. 

Where an accused person has been discharg- 
ed, if the circumstances and the evidence are 
such that two d'ffcrent courts nrght take the 
d fferent v : ews of the evidence, and the order 
of discharge v 's one wlv'ch cannot be saM to be 
either perverse or prima facie incorrect and 
there is no suggest *on that any further evidence 
is forthconrng, no further enquiry should be 
directed under S. 437 Cr. P. C. (Gckul Prasad, 
J .) Bindesri Dube v Emperor. 

18 A L J 1135. 

Ss 437 and 203 — Further inquiry 

— Notice to accused. 

No notice to the accused *s necessary before 
an order setting aside an order of dismissal 
under S. 203 of the'Cr, P Code and directing 
furthur enquiry into the case may be passed 
under S 437 of the Code. 

S 437 of the Cr. P. Code applies both to the 
case of an order of discharge and to an order 
of dismissal (Sanderson, C. J. and Walmslcy , 
JJ Fazarbi Bibi v. Moonsab molla. 

32 C. L. J. 44 : 57 I. C. 823: 

21 Cr. I>. J. 663- 

Ss 437 and 439— Order of dis- 
charge — Revision — Practice . 

It is only as a Court of last resort, after 
appPcation has been made to the District 
Magistrate or Sess’ons Judge, that the Judicial 
Commissioner will '’interfere, under S. 439 Cr. 

P. C. with an order of discharge. (Predeaux, 

A. J, c.) Gunwantrao v. Shamrao, 

58 X C 943. 

S- 437 — Order for further inquiry — 

Notice to accused if necessary . 

Where an accused person has once been 
brought before a court of justice under process, 
and is d’seharged by ordep oi the Court, such 
order oi discharge ought not to be interfered 
with except after notice to show cause issued 
to the accused. If it is set aside without such ' 
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notice the order could not be upheld. {Piggot, 
J.) Hisa Lal v. Emperor. 

58 I 0. 927. 

S 438 — Reference— Question of fact 

■ — Interference by High Court s 

Where under S. 458, Cr. P. C. the Sess ons 
judge made a reierence to the H'gh Court 
recommending that a conviction under S a 85 
I. P, C., should be set aside on the merits, the 
High Court accepted the reierence and set as'de 
the conviction. [Sanderson, C.J . and W ahn- 
sley, JJ Emperor v. Nasiram Mistri 

24 C. W. H. 549. 

S 439— Acquittal — ■ Revision aga nst 

Interference by High Court when offence 
merely technical or involves question of public 
importance. See Cal. Mun. Act, Ps 57S and 
681, 31C.Ii. J. 127 

Ss. 439 and 476— Direction to 

prosecute by Revenue Court — No power to 
High Court to revise order. See C. P. Code 
S. 115. 58 I C 913 

S- 439 — Findings of fact — Revision 

High Court — Powers of. 

In dealing with an application under S. 4o9, 
Cr. P. C.. the high Court muss see whether 
there is anything in the way in wtrch the 
Trial Court has looked at the law or in the 
method by which it has dealt with the evi- 
dence which makes it so doubtful whether 
tlie conviction ?s right that it would amount 
to a miscarriage of justice to allow it to stand. 
(Walsh, J ) Mahbdob v Empror. 

56 I C. 856 : 21 Cr. L J 552- 

S- 439 — Interlocutory proceedings — 

Interference in rivision . 

As a general rule the High Court will not 
interfere in interlocutory proceedings (Knox, 

J ) Jai Kishan V I\\LEA. 55 I C 859: 

21 Cr. L. J- 379- 

S,439 and 476 — Order under S. 

476 ■ — Revision — C. P.C r S Jib, 

An order passed by a Civil Court under P. 
476 Cr* P. C, can be revised only under P, 115 
C. P C and not under S. 439 Cr. P C. (Mitra 
and Kotwal , A J.C.) Babulae v. Emperor. 

16K L. n. 23 - 55 I. C 286. 

■ Ss 439 and. 145— Proceedings 

under S. 145 — Revision by High Court-— Power 
of interference — Govt, of India Act P. 107. See 
1 Cr. P Coce Ss. 145 and 439. 47 Cal 438 

S 439 — Acquittal of accused— Joint 

trial of two — Appeal by one— Power of court 
to deal with non appealing accused. 

Under S. 439 Cr. P. Code the High Court has 
power, in a proper case, while trying the 
appeal preferred by another accused, to deal 
with the case of an accused person not appeal- 
ing against trs conviction and set aside tbs j 
conviction : 8. C. W. N. 330 followed. (San- 
derson, C J and Walmsley, J % ) Mir Mouze 
Aei v. Empror. 31 C. Ii. J- 305- 

§6 I. C- 858 : 21 Cr* D J, 554 


CR. ±>. CODE, S. 464. 

Ss. 439' — -Evidence— Power of High 

Court to go uao l'I idence. 

Wnere die Mag s.raieris appreciaron of the 
orcl evidence ’s -ntluenced by the wrong ad- 
mission ot an jnad.Trssible document, the 
High Court ’s entitled to go mto the whole 
evidence in revision, ! Jwula Prasad, J) Bhim 
Bahadur Singh v Emperor 

1 P. Ii. T. 121 : 

55 I C 854 : 21 Cr L. J. 374- 

S- 439 —Finding— Adoration of. 

The H gh Court, *n the exerc se of its rev- 
sional jurisdiction, has power to alter a find- 
ing under P 583 of the Penal Code, to one 
under P. 385 or the same Code. 37 Mad. 119 
foil. (Hacnair, A. J. C.) An\ndrao v. Baja. 
57 I. C, 663 • 21 Cr. L J. 647. 

S. 439 — Interference by High Court 

— Point not raised in Court below. 

Where a po : nt is not urged in the Court of 
first instance or before the Sess 'ons Judge on 
appeal, the H’gh Court w'll not interfere in 
revision unless there has been a miscarriage of 
Justice. {Coutts and Adam i,JJ.) Yusuf Ali 
Khan v. Emperor. 

54 X 0. 496 : 21 Cr. Xj. J. 96- 

S. 439 — Pending trial — Inter - 

ferencc. 

The H'gh Court w 11 not interfere with a 
pend'ng crinrnal case unless there is some 
manhest and patent injustice apparent on the 
iace of the proceedmgs and coifing lor prom it 
redress. (Mittra, A. J . C) Kqi-uneaj Vasanji 
Halai v. Emperor. 55 I C- 679 : 

21 Cr. L J. 343. 

S. 439 — Enhancement of sentence — 

Revision . 

The practice of the court is not to enhance 
the sentence when the accused has completed 
his sentence of imprisonment except in excep- 
tional circumstances as in the present case. 

Held, that under P. 459 (3) of the Cri- 
nrnal Procedure Code the H'gh Court has 
power to mill ct any punishment which m ; gh£ 
have been infficted tor the offence by a Mag ; s- 
trate of the first class and is not limited to the 
powers oi the try'ng Mag *st rate. 16 Cr. L. J, R. 
718 foil, f Scott -Smith , J J Emperor v ji gat 
Singh. 1 Lab 453: 

2Lah 3b J* 541 : 56 I. C. S61 : 

2L Cr D. J- 557. 

Ss. 464 and 465 — Procedure 

obligatory — Subsequent enquiry as to sound* 
ness of mind does not cure the defect — 
I regularity. 

When an issue is ra ; sed as to soundness of 
m’nd of an accused person the court is bound 
to enquire before it begins to record evidence 
whether the accused is or is not incapacitated 
by unsoundness of nrnd from makmg his 
defence. It it laris to do so, the subsequent 
enquiry about soundness or unsoundaessf of 
mind does not cure the defect* 



40 ? 


THE YEARLY DIGEST 4 ^ 


Cfi. P. CODE, s. 471. 

The quesCon, whether an accused person : s 
entitled to an acqu-ttal, under the general 
exception of insan ty under S. 84 I P C. can 
only arise when the procedure la’d d-jwn by 
Ss 464, 465 Cr P. Code was duly followed 
(Piggott and Dalai, JJ.\ Jmabdoo v. Empe- 
ror. 42 All 137 . 18 A L J 53 • 
54 1 C.483: 21 Cr. L J 83 

— S- 471 — Amending Act X of 1914 — 

Criminal * lunatic — Power of court to order 
detention in lunatic asylum, 

S. 471 of the Cr, P, Code as amended by Act 
X ot 19L4 no longer requ : re^ that the Court 
should report the case o~ a lunatic accused ior 
the orders oi the Local Government and that 
the Court can itself ’ssue a direction ior h:s 
detention in a lunar' c asylum or if there is no 
accommodation hi it, in jail or some other 
place of sate custody in British Ind'a. ( Kan- 
haiya Lai , J. C.) Emperor v. Maiku Ahir. 

22 O 0. 269 : 54 I C. 254 : 

21 Cr. h J. 46 

— -S* 476 — Action under — Delay — 

Effect of. 

No dm it of time can be fixed as to when an 
order under S. 476 Cr. P. C should be made, 
5 Pat. L. J. 58 d : ssented from. 

1 Pat. L. J. 29$ ; 34 A 393 ; 57 A. 344 ; 32 B 
184 ; 32 B. 134; 43 B. 300 Ref. 

YVhere undue delay is established in passing 
an order under S. 476, the High Court may set 
aside the order and arrest further proceed’dgs 
Whether there is a delay or not is a question 
wuich must be decided on the tacts of each 
case. 37 C. 642 ; 31 M. 40 Ref. ( Sultan 
Ahmad,].) Biran R vi v. Emperor. 

(1920) Pat. 205 

g 476 — Action under — Preliminary 

enquiry if necessary. 

Before a court makes an order under S 476 
of the Cr. P. Code directing the prosecution of 
any person, it ought to hare before it direct 
evidence fixing the offence upon the person 
whom it is sought to charge, either in the course 
of the prelim nary enquiry reierred to in that 
section or in the earlier proceedings out of 
which the enquiry arises. 16 Cal. 730 foil. 
(Scott Smith, J) Gin da Mae v Emperor. 

57 I- C. 169 : 21 Cr. I*. J. 601 

S- 476 — Applicability of ■ — Charge 

under S 421 — Complaint by successor of Judge 
against insolvent. 

In the course of an insolvency proceeding the 
D strict Judge found that certain alienations by 
the insolvent were fraudulent and made only to 
defeat the creditors. The order was confirmed 
by the H ; gh Court. A few years !a f er another 
D ‘strict judge (the successor of the officer who 
had made the order) wrote to the District 
Magistrate to prosecute the transferees* under 
S; 42 L, 114 — of the Penal Code making certain 
suggestions ior proceed 1 ng with the trial. Held, 
ttiat S. 476 Cr. P C did not apply to a charge 
under S. 431 X. P. C. and the District Judge 
cquld not make the report under that section, 


CR. P. CODE, S.476- 

The report nvght bowe\er be treated as a 
complamt and the Dt Magistrate could take 
acron on :t. (Ryves, J.) Mahadeo Sahu v. 
Emperor 18 A. L J 50 : 

54 I. C. 408 • 21 Cr. L. J. 56- 

S 47 6— Applicability of— Deputy 

Con am ssi oner ■ — Proceedings before } if 
Judicial 

A Deputy Commissioner after making 
departmental enquires as Chairman of the 
District Board regarding certain anonymous 
letters received about a school master, and after 
calbng for a report winch showed that the 
charges preferred against the school master 
were untrue and one K was responsible ior the 
letter, ordered the prosecution of K under 
S 182, Ind’an Penal Code, after giving him 
t’me to show cause aga'nst the order. Held, 
that the proceedings which came before the 
Deputy Commissioner as Chairman of the 
D 'strict Board were not judmial proceedings, 
ne could not be deemed to be acting under S. 
476, Cr. P. C , and the order was bad and must 
be set as : de. [Lindsay, J.) Emperor v* 
Kunwar Bahadur. 28 O. C. 136: 

57 I C. 934: 21 Cr. L J. 694 

n 4.70 — Offence under S. 209 — ■ 

Prosecution when to be directed — Accused to 
be given opportunity to show cause. 

'1 he meie d'smissal of a suit without a clear 
find-'ng that the su t was false and was brought 
with intent to injure deft, :s not a just.fication 
ior directing the prosecution oi plft. under S. 
209 I P C. 

A plamt if called upon to show cause why he 
should not be prosecuted under S. 209 I P. C. 
should be afforded every opportunity oi adduc- 
ng evidence n support of h s damn and 
remove any doubt :n toe mind oi the Court as 
to toe falsity of the case, ijwala Prasad, J .) 
ChakaUki Kai v . Emperor, 54 I. C. 686 : 

21 Cr, L. J, 158, 

Ss 476 and 439— Order directing 

prosecution — Failing to disclose materials — 
Revision. 

An order under S. 476 of the Cr. P. Code 
should disclose the materials upon which it is 
based; such an order is a judical order and if 
it does not show the basis upon which it was 
passed, it is liable to be set aside m revision by 
the High Court. 

An order under S. 476 of the Cr. P. Code* 

I can only be passed if an offence is committed 
! before a Court, or is brought to its notice in the 
course oi a judicial proceeding. An order 
passed months after the termination oi proceed- 
ings directing the prosecution of a person ior 
having committed an offence in those 
proceed mgs, is bad it it appears that the 
Magistrate did not become cognizant of the 
offence during the -pendency of the nroceedings. 
(Sultan Ahmed, J , B ! t >.anda‘. Rai v 
Emperor. ' 1 Pat L. T. 717:' 

57 I. a 457 : 21 Or. L, J. 636. 
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• S • 47 6 — Order for enqu i ry under, by 

Civil Court — -District Magistrate's power 
to initiate inquiry under S 202- Investigation 
by Magistrate other than the one entertaining 
complaint. 

Wiierea case is suhm tted by a C'vil Court 
for inquiry under S 476 Cr. P. C to a Mag s- 
trate who has -no power to try the case, and he 
refers it to the D strict Magistrate the latter 
has no power to order an investigation under 
S 202 Cr . P, C. 

The ex press’ on “proceed according to law” 
in S. 476 (2) Cr. P. C requires the Magistrate 
receiving the reference to . proceed under 
Chapters XVIII to XXI of the Code accord’ng 
to the nature oi the offence supposed to have 
been committed. 

Obiter ; — The investigation allowed by S. 202 
Cr. P. C. should be a' local one, and the term 
“investigation” as defined in S. 4 (1) of the 
Code expressly excludes an enquiry by a 
Magistrate other than the one entertaining the 
complamt. (Dreine-Brockman, C. J ) Devidin 
v. Narayan Rao, 55 I C 470 : 

21 Cr I». J. 310 

Ss, 476 and 537 — Order under — 

Notice to accused — If essential — Order without 
notice or enquiry , illegal, 

Before maxing an order under S. 476 Cr.P.C. 
the Court is not hound to issue notice to the 
accused 

Wnere a Court after very careful considera 
tion arrives at the conclus on that an order 
under 5. 476 Cr. P. C. is called ior, and that no 
preliminary inquiry is necessary, the omlss.on 
to make such inquiry is a mere irregularity 
under S. 437 of tne Code. (Knox, J ) Babu 
Ulfat Rai v. Emperor. 55 I C- 292. 

► S. 476 — Order under— Revision — 

Application for . 

An application under S 439 Cr. P. C. to 
interfere in revis.on With an order passed under 
S. 476, Crim nal Procedure Code, can only 
be made by a party aggrieved thereby i, e K the 
person whose prosecution has been ordered 
(j Halifax , A.J. C.) Ramjivan t\ Fakira. 

58 I C 926. 

Ss. 476 and 195 Cl (4 ) -Order 

under S. 476 — Perjury — Particulars to be 
stated . 

Magistrates pass mg an order under S. 476 
of the Cr. P. C. should do so with extreme 
care and at least carry out the requirements of 
S. 195 cl, (4) of the Code. It may not be absolutely 
necessary that the said provision should be 
literally and fully earned out, but the record 
should satisfy the High Court that the order has 
been passed with due care and cons'deration. 

An order was passed under S. 476 against 
four persons who had given evidence in a 
criminal txjtal. Tne order directed them to 
show, cause why they should not be prosecuted 
for perjury, but it did dot specify the Court or 
the place and the occasion on which the offence 


CR. P. CODE, S. 476. 

was committed Held , that the order did not 
carry out the requirements of 5. 19c (4) and 
was not one calculated to give the accused 
proper notice of the offence alleged against 
them ; and the order was set aside. [Knox, J.) 
R\m Sahai v. Emperor. IS All- L J. 381 : 

18 A- L. J. 3S1 : 55 I C 1008- 

Ss. 476 and 195— Persons not 

parties — Forgery — Order directing prosecu- 
tion for— Legality of — Documents alleged to 
be forged not produced — Effect of 

Tne petitioner produced a bound in the 
course ot a suit which was eventually com- 
promised The defendant m both suits, hied 
a complamt against petitioner under S. 417 
I. P. C alleging that he had been deceived into 
the compromise Evidence was recorded 
and a warrant of arrest was thereupon issued. 
On the date of hearing, the deft, in the suit 
alone was examined but the bond was not 
produced by him or given in evidence and the 
petitioner was discharged. Subsequently the 
Mag’strate commenced proceedings under S s 
476 Cr. P. C. and finally ordered the prosecu- 
tion of the petitioner under S. 471 I. P. C. 

Held, that as the bond was not given in 
evidence during the proceedings to which the 
petitioner was a party the Magistrate had no 
jurisdiction to take action under S. 476, 
Cr.P.C (Broadway, J) Nanak 'Chand v. 
Emperor. 3 P. D R 1920 : 54 1. C- 55 : 

21 Cr- L J. 7. 

Ss- 476 and 202 —Proceedings 

under— Complainant not allowed to adduce 
whole of his evidence — Investigation if 
judicial. 

Exceptionally strong reasons are required to 
jusriy an order under S. 476 in cases where 
tne complainant has not been allowed to ad- 
duce the whole of his evidence m support of 
his complaint. 

21 M. E J. 795 foil. 

The order m question was open to objection 
also on the grounds (1) the Magistrate did not 
bimsell give any reason for holding that the 
compla’nt of the petitioner was false (ii) he did 
not record any evidence except the ststement 
of the compla ; nant, ana proceeded entirely 
upon the result ot the investigation made under 
S. 202, Cr. P. Code. 

Quaere : Whether an investigation under S. 
502 Cr. P. C. can be regarded as a judicial 
proceeding, and may be used for supporting an 
order under S. 476. 

21 M. L. J. 795 ; 22 M. L. J. 419 referred to: 
(Shadi Lai, J.) Maobul Ahmad v. Emperor. 

2 LscCkx- L. J. 230. 

■ — ; S 476' Proceedings under- -Prelimi- 

nary enquiry — Necessity for notice, 

S. 476 Cr. P. C does not provide for any 
preliminary enquiry before making the order* 
though T. some cases such inquiry is desirable, 
! b- v.vc'u in inquiry has been started, whether 
it be a formal or informal one, it should be 
completed and full opportunity given to die 
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person orccee ledagvnst to show cause agauxsr 
the order ijwaln Prasad , J ) Ajodhya 
Prasad Sahu - Emperor. 

IP L T 342- 
58 I C. 62 : 21 Cr. L J 718- 

Ss^ 476 and. 537— Proceedings 

under S. 476 when justifiable — Preliminary 
enquiry if necessary — X at it re of enquiry 
under S. 476 Cr P C if can be questioned in^ 
subsequent trial — Successor in office of 
Magistrate making order if competent to try 

Proceedings under S. 476 Cr. P. Code should 
not be taken until the very close o: the case m 
which ialse evidence has been g\en, inasmuch 
if taken earlier, such, action is likely to intimi- 
date subsequent wknessess and deieat the 
object 01 the trial. 

As a rule a Mag strate should not ma-te up 
his mind to start proceedings under S. t 76 Cr. 
P. Code agauist a witness beiore he has heard 
all the evidence in the case. 

The holding of a preliminary enquiry under 
S. 476 Cr. P. C„ is d scretionary, but it should 
be held, wherever it appears to be necessary to 
hold it m the interests of just me and wnerever 
it is held, it must be a real enquiry and not 
merely a formal one, ample opportunity being 
given to the accused to show cause why he 
should not be prosecuted. 

The only way ‘n which the validity of 
an order under S. 476 Cr. P. C. can be chal- 
lenged is by invoking the revisional juris- 
diction of the H : gh Court but inasmuch as the 
exercise of that jur sdicvon is purely d scre- 
tionary, such order cannot be challenged as a 
matter of right. Therefore, a person agamst 
whom an order under S. 476 ;s made .s not 
precluded from challenging the vabd-ty of the 
order in the subsequent trial or in an appeal 
from the conviction obtained m the subsequent 
trial. 

The successor-in-offiice of a Magistrate who 
has started proceedings under S.476 Cr* P. Code 
cannnot be saM to be the nearest Mag ; strate 
indicated by the section to whom the case 
might be sent for enquiry or tr'al. 

A direct d’sobedience of an express provi- 
sion of the Criminal Procedure Code as to a 
mode of trial cannot be regarded as mere 
irregularity* and in a case of this nature the 
question of prejudice does not arise, (Das, J) 
Ham 00 Sing v. Emperor. (1920) Pat. 61* 

: 54 I- €• 173 : 21 Cr. L. J- 29- 

Ss- 476 and 195 ( 6 ) — Sanction to 

prosecute — Lapse of sanction — Substitution of 
proceedings under S.476, illegal. Sec Cr. P 
Code, Ss. 195 (6) and 476, 

5 P. L. J: 58 

— s s . 47 e an £ 195 (0) — Sanction 

under S, 195—Expirv of— Order for prosecu- 
tion under S. 476 Cr, P, C. Sec Cr, p. Code 
Ss, 195 (6) AND 475 , 54 1 , c. 804. 


CR. P. CODE, S. 4.85- 

S. 476 — Stay of proceedings under 

— Pending decision of appeal in Civil Court — 
Application to High Court — jurisdiction. 

An ap pi mat* on to the High Court to stay 
proceedings instituted by a Sub- Judge under S, 
476 Cr, P, Code and arising out of a civil suit 
from winch an appeal is pending in the High 
Court, cannot be regarded as governed hy either 
the C. P. Co e or the Cr. P Code. 

But it : s not outside the jurisdiction of the 
H-gh Court in exercise of its general powers of 
superintendence over the proceedings of all 
courts subordmate to it, to direct the presiding 
officer of any Civd Court Subordinate to it to 
adjourn for a time any proceeding, of whatso- 
ever nature, initiated by him as such presid- 
ing officer i.e , proceedings under S 476 Cr. P, 
C When the criminal proceedings on the face 
of them ra* : se a question of fact which is still 
under adjudication by a Civil Court, the ten- 
dency has been, whenever possible, to secure a 
final adjudication by the civil court before the 
actual trial of the accused persons in a Criminal 
Court, though net nona-entlv on the part of the 
High Court, to arc: e*e wd' proceeding by a 
subordinate Civil Court under S. 476 merely on 
the ground that an appeal on the same facts is 
pending befor the High Court. (Piggot, J.) .Raj 
Kunwar Singh z\ Emperor 

ISA. L. J. 1011. 

" S 487 — Power of magistrate to try 

offence coming to his knowledge in the course 
of judicial proceedings . 

A Magistrate who takes cognizance of an 
offence coming to his knowledge in the course 
ot jud ; cial proceedings pending before him is 
debarred from trying it himself, S. 487 of the 
Criminal Procedure Code (Lindsay , J.) 
Emperor v. Kunwar Bahadur. 

23 O C 130: 
57 I. C. 934 : 21 Cr. L J. 694. 

S- 488 — Agreement as to mainten- 
ance — Order of Magistrate based on. 

An order tor maintenance based on an 
agreement by the husband to pay to the wife 
some cash allowance together with something 
in kind is not a proper order under S. 488 of 
the Cr, P. Code, Such an order cannot be said 
to be one fixing maintenance in accordance 
with S. 488 of the Cr. P. Code and could not 
be mamtained. { Scott Smith t J) Masta v. 
Emperor. 

57 I c. 276 : 21 Or. L J. 612 

S. 488 — Application for mainten- 
ance ■ — Ev idence 

A Magistrate in a case under S. 488 Cr. P, 
Code instead of examining the applicant at 
length and her witnesses (if any) got her only 
to verify an oath on the truth and correctness 
of her ^application and then examining the 
husband and treating the application for 
maintenance as legal evidence against the 
husband passed an order of maintenance. 
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Held , that the order of maintenance was bad 
as the application could not be used to 
supplement or to take the place oi the appli- 
cant's exam 'nation on oath in the presence of 
her husband and was consequently no legal 
evidence against the husband. ( Lindsay , J C ) 
Kamta v. M \.n gal Dei. 23 O. C. 237 

-S. 488 — 'Maintenance order — Subse- 
quent divorce. 

An order for the maintenance oi a wile under 
S. 488, Cr P. Code, becomes inoperative 
in the case of Mahomedans on the expiry oi 
the period of iddat it there is a divorce be .ween 
the parties after the passing of the order. 
( Twomey , C. J J Mahomed Hosain v Ma 
Pwa Hnit. 13 Bur. Xi. T 43 : 

56 I. C 663 : 21 Cr. L. J 503- 

S 4S8 — Maintenance— Second Appli- 
cation — ■Mamtamabihty of. See (7919) Dig. 
Col. 457 . Mon mo man Dev v. Surabala Dasi 

54 I. C 51 : 21 Cr. L J 3. 

S 488 — Order of civil court — Effect 

of 

The jursdiction conferred by S 488 oi me 
Crinrnal Procedure Code is auxiliary to that 
possessed by the Civil Courts, and before 
enforcing an order tor maintenance made under 
tlvs section a magistrate is bound to take into 
consideration any subsequent order or a Civd 
Court which would d sent i tie a wife to mainten- 
ance. 

A magistrate ougllfe to refuse to enforce an 
order tor maintenance under S. 488 if atter 
passing of the order a civd court has ’decided 
that the respondent was not the father of the 
child. ( Robinson , J.) Bo Gyi v. Ma Nyein. 

13B L.T 104. 

S. 488 (3) — Order for * maintenance 

— ■. Enforcement of — Attachment of moveables 
— Objection — Procedure. 

In execution of a warrant issued under S. 
488, (3) Cr. P. Code two cows were attached 
and an order for sale was issued. Before the 
Magistrate the defaulting husband's brother 
appealed and claimed that the cows were his, 
The Magistrate held a summary enquiry and 
came to the conclusion that the cows were the 
joint property of both the brothers. 

Held, that the Magistrate ought to give the 
petitioner a further opportunity to establish 
his claim to the cattle m question in the Civd 
Court and next, that beiore he should proceed to 
sell the cattle the petitioner should be allowed 
an opportunity of bidding at the sale and only 
half, if that be the defaulter's share of the sale 
proceeds should be retamed against the balance 
due from him (Ten non and Walmstey , JJ*) 
Durlabh Chandra Kara a v Indramani Dasi. 

32 Cal. Ii. J. 64 

— — S. 494 — Accused — Withdrawal of 

case — Competency as witness. 

An accused person is, after a withdrawal 
under S. 494 Cr. P. Q. Code and discharge, a 


j CR. P. CODS, S. 517. 

competent wAness, (Sham shul Hilda and 
Duval, JJ ) K'oem Au t Emperor* 

47 Cal 154 : 31 C L J. 192 ; 
55 I. C 994 s 21 Or L J. 386. 

S, 494 — Withdrawal of criminal 

prosecution— Right of public prosecutor — 
Complainant if can proceed with case. 

An order passed under S -94 Cr. P. Code by 
a Mag, s Irate .s a Judm-al order and if the drn- 
cret on vested in that section is arbitrarily 
exerc'sed the High Court is entitled to niter fere 
and justified in pass dig the order, which ought 
to have been passed by the Mag 'su ate • 

A court Sub-Inspector is the ‘ pubhc pro- 
secutor under S 4 (t) Cr. P. Code and when 
the case has been started upon a police report, 
and if the Court Sub-Inspector wants to with- 
draw the case, the court acts w'thout jurisdic- 
tion in reject ; ng the praye* lor withdrawal 
simply because the eomplamant wauls to 
proceed w.th the case, the eomplamant haying 
no locus standi to control the proceedmgs. 25 
C. L J. 208, 4 PM J. 616, followed (Sultam 
Ahmad, J ) Gopirari v. Emperor, 

1P.LT. 400‘. 
57 I. C. 657 21 Cr I» J 641. 

Ss. 494 and 495 (2) — Withdrawal 

of proseeut on— Jo'nt appl'cation of police sub- 
inspector and private vak’l conducting prose- 
| cution — Discharge of .accused, — Examination as 
witness thereat ter See (1919) Dig. Cpl. 459 „ 
Sital Sing i v. Emperor. 

54 I. C 53 : 21 Cr L. J. 5- 

S 514 — Personal Bond— 'forfeiture 

— Non-appearance in another Court. 

Certain accused persons executed personal 
bonds themselves to atiend on the dates on 
wlrch the case might be heard in the Court of 
a certain Magistrate named therem or in the 
Court of Sess : on ; i the case should be commit- 
ted to that Court. The Magistrate (being then 
on tour) ordered them to appear on one parti- 
cular dam m the Court of another Magistrate 
as the evidence of the Civd Surgeon was to be 
recorded beiore the latter on that date. Some 
of the accused failing so to appear their bonds 
were ordered to be forfeited. Held , that if 
the.bonds d 7 d not require them to appear in 
the Court oi the other Mag : strate the order of 
forfefture was wrong. (ICnox, J.) Mahabir 
Pande v. Emperor. 18 A. 3E J. 631: 

57 1. C. 456 : 21 Cr. Ii J. 632, 

Ss. 517, and 524 —Disposal of 

property produced in Court or served by 
police — Suit to Contest order — Maintainabi- 
lity of — Limitation — Wrongful forfeiture. 

The power of a Crwnal Court with regard 
to property dealt w ; th in S. 517, or 524 of 
the Code of Cr’mmal Procedure, 1898, is 
limited to making arrangements for the custody 
and protection of the property while in the 
custody of Government and making a transfer 
of * possession to such person as it thinks 
proper. 
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These sections do not empower the Govern- 
ment to confiscate the property or conclude 
the right of the person irom whose possess: on 
the property has been taken or of any other 
person, to contest the decis’on of the Criminal 
Court bv civil suit. 9 B. 121 ; 40 B. 200 ; 
S W. R.’ 207 ; 9. W. R 13 ; 19 B 663 Rei 

Such an order of confiscation be'ng illegal 
and without jurisdiction the plamtiff s suit 
for recovery of possession is not barred by 
reason of their omission to institute a suit with- 
in one year of the order for the purpose of 
having it set as ; de iNullick and Sultan 
Ahmed, JJ.) Secretary of State for Ind it 
in Council v Lown Karan Maewari 

5P.LJ, 321 1 Pat L. T 451 : 
il920' Pat 253 : 56 I C 507 : 

21 Cr L J. 475* 

Ss. 517 and 522— Immoveable 

property — What is — ■ Restoration of posses- 
sion to person dispossessed —Forcible ejection. 

S. 517, of the Criminal Procedure Code, 
1S9S apples to moveable property only and 
does not extend to immoveable property to 
which the section applicable is S. 522, IS C. 
W. N. 1146: 36 Cal. 44 foil. 

In order that S. 522 may be applicable it is 
not necessary that mrce should bean ingredient 
of the offence of wivch the accused is con- 
victed and it is enough if the use 01 force 
appears from the evidence. ( Oldfield , J.) 
Adepu Reddi i\ Ranuyya. 12 L W- 227. i 

, 

-* S. 517 — Property produced before 

Court — Power of disposal over . 

Under S. 517 of the Cr, P„ C. it is not 
necessary that the property to be disposed of 
of should have been used ior the commission 
of an offence or that some offence s could 
appear to have been committed regard r ng it. 
The Court has power to make an order for the 
disposal of any property “ produced before it 
or in its custody. (Drakc-Brockman , J. C) 
Ganpat v. Ban 1 56 I- C. 62 : 

21 Cr. L. J 414 

— Ss. 523 and 439 — Action of 

Magistrate — Procedure — High Court — Revi- 
sion 

A Magistrate is not bound to make a 
judicial enquiry by examination of witnesses on 
oath before making an order under S. 523. 
All that the law requires is that he should 
have materials before him to satisfy him who 
is entitled to possession. 

The High Court has power in revision not 
only to set aside. a Magistrate's order for the 
disposal of property seized by the police but 
also to order rest rati on of the property to the 
person entitled thereto, 4 L, B. R. 14 Ref. 
(Rutledge, J .) Ha Their Ng v* Ma The 
Hnit. 12 Bur, L. T. 265: 

57 I. C. 81 : 21 Or. L J. 561- 


S. 526 — Criminal case — Transfer 

of — Grounds for 

Ordinarily, the transfer of a Criminal case 
ought not to be allowed, Where, however, 
there is some degree oi association between the 
Magistrate and one or other of the parties to a 
case as, tor instance, where a party has a 
financ'al hold on the Magistrate, the case 
j ought not to be tried by that Magistrate. 

I [Hears. C.J.) Shamlal v. Emperor. 

58 I, C. 923. 

S 526 — Parties : nierested — Criminal 

case— Transfer of Application by complainant 
— Complainant not a prosecutor. Sec {1919) 
Big Co! . 461. Jamuna KanthaJha v Rujdra 
Kanth Jha. (1920) Pat- 42. 

S. 526— Transfer of case — Fair 

and impartial— Apprehension — Delay in 
j examining Complainant. 

| _ In deal ng w’th an application for the trans- 
fer of cases each case must be decided upon its 
own circumstances. 

It is not every kind of apprehension that will 
end tie an accused person to a transfer of the 
case against him; there must upon the record 
be reasonable grounds for apprehendmg that 
the trial would not be fab* and impartial. In- 
ordinate delay in exafirnmg the complainant, 
or a disregard of the prebramar'es prescribed 
by the Cr. P. Code for dealmg with complaints 
and awaiting the cons : derat : on of the evidence 
in another case with which the accused has no 
concern m order to dec’de whether any action 
should ^be taken upon the complaint are 
matters which atlord reason to the accused to 
apprehend that he will not have a fair and 
impartial trial, and such a case is a proper 
one in which to dxect a transfer, (Jwala 
Prasad, JJ) Re kh a Whir v. Emperor 

1P.L T 494.501 C 664: * 
21 Cr. L J. 504. 

-S 526 — Transfer of case • — Reason- 
able apprehension — Arrest without com- 
plaint. 

Where C made a verbal statement before 
the District Magistrate in his chamber charg- 
ing D, a Sub-inspector of Police of bribery 
and the Magistrate fonhwith arrested D,jand 
ordered further enquiry under S. 202 Cr. P. 
Code by the Dy. Supt. of Police. 

Held, that the Magistrate had no jurisdiction 
to arrest D before deciding whether process 
should issue after the result of the inquiry to 
be made under Ss. 2(32 Cr. P. Code. Ss 64 and 
65 not berag applical&e and a case under S. 
j 161, I. P. C bemg one in which a summons 
sfiould only issue in the first instance. 

The suspicion of the accused about prejudice 
in the mind of the Magistrate may or may not 
be correct but all that is necessary for trans- 
fer of a case is that there must be reasonable 
ground for suspicions for the purpose. 

The followng facts put together afforded 
reasonable suspicion. Verbal statement 'in 
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chambers before the District Maaistrate him- 
self who does not entertain complaints ; or 
immediate action of the Magistrate m arresting 
the accused before enquiry; likelihood of the 
Magistrates of the District figuring as witnes- 
ses, and the accused having lost iaith in the 
head of the District and m the Subordinate 
Magistrates the case ought therefore to be 
transferred to another district altogether. 
(Jwala Prasad , J.) Din D^yal Singh v. 
Emperor. 1 P. L* T 522: 

58 I C. 523 : 21 Or Xi J. 795. 

—S'* 526 — Transfer — Grounds for — 

Displeasure of Magistrate , 

The fact that a Mag’strate by his attitude 
shows that he is displeased w>th an accused 
person is not a sufficient ground for tran>erring 
a case. (Knox, J .) Sital Pande v. Emperor. 

58 I. C 681. 

S. 526 — Transfer —Grounds for — 

Refusal to grant copies — Cancellation of 
bail bond — 'Cumulative weight. 

Where after the application of the accused 
for adjournment. of the case to enable them to 
move the H'gh Court for transfer the amount 
of bail of the accused was ra : sed from Rs. 100 
to Rs. 250 and :be bail bonds of some were 
cancelled the action of the Magistrate might be 
absolutely bona fide but it was sufficient to 
create a reasonable apprehension in the mmd 
of the accused that they would not have a fair 
and impartial trial before him. 

5 C. W. N. 101 (1900) foil. 

When on the application of the accused for 
copies of despositions, the Magistrate ordered 
that copies could not be given because deposi- 
tions had not been recorded as the trial was 
summary : 

Held , that although -there were no depositions 
of the witnesses yet there was the substance of 
their statements on the record and the Magis- 
trate would have exercised a judicious discre- 
tion if he had granted the petitioner copies of 
those notes. 

’ Although the grounds taken for transfer of a 
cause may not be sufficient if considered 
separately yet a transfer would be justified 
where having regard to all the circumstances 
taken together the accused might not unrea- 
sonably apprehend that he would not have a 
fair trial. 9 C. W N. 619 foil. (Sultan Ahmed, 
J .) Tittu Sahu v. Emperor. 

1 Pat- Xi. T- 652 : (1920) Pat- 283 : 
57 I. C. 454 : 21 Or. I*. X 630. 

— — -S. 526 (8) — Transfer— 'Grounds for 

— Examination of witness after mention of 
intention to apply for transfer. 

At the commencement of the hearing of a 
case under S' 500 I P. C. the accused applied 
for an adjournment under S, 525 fS) or the 
Criminal Procedure Code, on the ground that 
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he intended to apply to the H : gh Court tor 
transfer of the Case. The Magistrate sum- 
marily rejected the application and proceeded 
to hear the prosecution witnesses and to 
examine the accused : after which the com- 
plainant was*permitted to put in a fresh list 
of witnesses and the case was adjourned to 
another date. 

Held, that under S. 526 (8) Cr. P. C. 
it was not incumbent on the court 
to stay all proceedings in the case as soon 
as an application ior adjournment was 
made under that section, but the court 
was only bound to give such an adjournment as 
would afford a reasonable time for the applica- 
tion for transfer be.ng made and an order 
passed thereon, before the accused was called 
on for his defence. As the accused had not 
yet been called on to enter upon his defence, 

| the proceedings that had taken place in the 
Magistrate's court were not illegal. 

Where it appeared that a person who had 
lately been the peshkar of the trying Magistrate 
was an enemy of the accused and an active 
pairoaar of the complainant, and that the 
Magistrate had summarily rejected an applica- 
tion by the accused for adjournment under 
5, 526 (8) ot the Criminal Procedure Code, had 
refused him copies of that application and of 
the order passed thereon, and had hurried to 
take the statement of the accused before all the 
evidence for the prosecution had been 
finished : — Held, that these circumstances 
were enough to create a justifiable apprehen- 
sion in the mind of the accused that he would 
not have a fair trial in that Magistrate's court, 
and the case was transferred to another court. 
(Gokul Prasad, J.) Abdul Rab v. Azmat 
All 18 A I*. J. 1145. 

S- 528 — Transfer of case after 

hearing parties — Retransfer without notice 
to complainant. 

Where at the instance of the complainant 
a Sub-divisional Magistrate after hearing all 
the parties transferred a criminal case from 
the file of one Sub-Magistrate to that of another, 
it is not open to the District Magistrate to re- 
transfer the case at the instance of the accused 
without notice to the complainant. (Abdur 
Rahim, J.) In re Manikkam Pillai. 

39 M. Xi. J- 714 : 12 L. W . 833: 

(1920) M- W K- 767- 

S. 537 — • Accused instituting ""two 

false suits — Dismissal of suits — Sanction to 
prosecute in one— -Magistrate's wrong inter- 
pretation oi order as covering both suits— 
Irregularity — No prejudice. See (7919) Dig. 
Col . 465. Emperor *t>. Babu Ram. 

42 All. 12. 

Ss. 537 and 476 — Scope of— Dis- 
obedience to express provision of the Cr. R. 



420 


THE YEARLY DIGEST 


CR, P. CODS, S. 537. 

Code as to the mode of trial not a mere 
irregularity. See Cr, P. Code Ss. 476 and 
537. ' 54 I C 173 

537 — Scope of — ‘Magistrate re- 
ferring complaint to accused for report — 
Dismissal of complaint — illegality. 

It is not merely irregular but illegal for a 
Magistrate to whom a complaint is made to 
call upon the person accused for a report as to 
the truth or falsity of the charge preferred 
against him. Such an illegality ipso facto 
renders void an order made in consequence of 
it. 

S. 537 Cr P. Code deals merely with 
irregularities m procedure so tar as such 
irregularities involve breaches of the rules of 
procedure provided by the Code itself (Atkin- 
son and Ad a mi, JJ ) Harnaraix Halwai v 
Karim an Ahir. * 5PL J 61: 

1 Pat- L. T. 609 : 57 I. C 235 
21 Cr. L J. 621. 

S. 556— Cantonment. Magistrate — 

Order for prosecution for disobedience of pro- 
visions of the Cantonment Code — Trial by same 
Magistrate without allowing opt on to the 
accused to choose another irregular. See 
Cantonment Code, Ss 92 and 107 

55 I. C- 1002- 

— — S. 556 — Power of District Magis- 
trate to try case under Indian Factories Act, 
where he himself as Inspector ordered inquiry 
and sanctioned prostcuiion . 

A District Magistrate who as Inspector of 
factories ordered an enqu ; ry to be made and 
in the same capacity sanctioned the prosecu- 
tion is disqualified by S. 556 Cr. P. C, irom 
trying the case 5 P. W. R. 1919 ref 42 Mad. 
238, dist. ( Scott Smith and Dundas , JJ ) 
Lokinda RamSewa Ram v. Emperor. 

1 Lah. 35: 1 Lah L. J 95 . 

55 I C. 997: 21 Cr. L J. 389- 

S- 562 — ■ Interpretation and scope 

of. 

S. 562 Cr. P. Code describes the offences to 
which it applied by the short marginal de- 
scriptions given in the Penal Code in the 
sections dealing with those offences and the 
section does not warrant the construction that 
dishonest misappropriation and cheating in- 
clude every offence under the headings of 
" Criminal Misappropriation” and 44 Cheating” 
in the Penal Code. , 

23. Ind, Cas, 743 diss 10 Ind. Cas 114 ; 31. 
Ind. Cas. 381, approved. [MulUck and Sultan 
Ahmed, JJ.) Emperor v. Dev a Kanta Jhv 

5 P. lb. J. 267 : 1 P. Ii. T. 297 : 

(1920) Pat. 224: 
56 I- C 500 : 21 Cr. L R. 468. 

CRIMINAL TRIAL — Ad miss ions by 
defence pleader— Capital case— Evidence tp be : 
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required See Evidence, Circumstantial. 

58 I 0-457. 

Bench Magistrates — Trial commenced 

by three — judgment and conviction by two— 
Conviction illegal and void See Cr. P. Code 

S. 16. 22 Bom. It R- 154- 

» Complamt — Magistrate referring com- 

plaint to accused for report' — Dismissal of 
complaint— Illegality. See Cr P. Code, S. 
537. 5 P.L. J. 91. 

Conviction — Evidence necessary to 

sustain — Mere balance of probability, not 
enough See (1919) Dig. Col. 468. Ram 
Sundae Sahay v. Emperor. 

1P.1T. 115. 

Defence — Denial of connection with 

offence charged and plea of private defence in 
the alternative. 

An accused person is not debarred from 
denying that he committed the act of which 
he is accused and at the same time pleading 
the right of private defence. ( Coutts and 
Adami , JJ ) Faudi Keot v. Emperor. 

5 P L J 64: 1 P L. T 79: 
58 I. C. 527:21 Cr. L. J. 799 

• Duty of prosecution — Eye witnesses 

— Examination of. 

It is the duty oi the prosecution to examine 
important witnesses, who are presumably eye 
whnesees of the occurrence and the failure of 
The Publ ; c Prosecutor to do so requires 
explanation, ( Coutts and Das, JJ.) Reshwar 
Gope v. Emperor. 1 P. L T 491 : 

58 I. C. 247 : 21 Cr, L J. 743. 

— Duty of prosecution — All relevant 

evidence to he placed before the Court — Duty 
of the Court — Weighing oral test imotiy. 

The direct evidence of the witnesses must be 
tested and weighed in the same manner 
whatever the numerical strength of the witness 
may be and the conscience of the Court must 
be satisfied as to the guilt of the accused per- 
sons before they can be convicted of any crime*. 

It can by no means belaid down as a general 
maxim that the assertion of two witnesses is 
more convincing to the mind than the assertion 
of one witness. 

The only legitimate object of a prosecution 
is to secure not a conviction but that justice 
be done. The prosecutor is not free to choose 
how much evidence he will bring before the 
Court. He is bound to produce all the evidence 
in his power directly bearing upon his charge. 

It is the duty of the prosecutor to call every 
witness who can throw any light on the 
enquiry whether they support the prosecution 
theory or the defence theory. It is for the 
Court to choose winch theory is correct, not 
, for the prosecutor. 

The duty of the public prosecutor is to 
represent not the police but the Crown, and 
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his duty should be discharged by turn fairly 
and fearlessy, and with a lull sense of the res- 
ponsibility that attaches to his position 
S Cal 121 at p. 124 ; 42 Cal. 42S at p 429. 
(Das, J.) Brahamdeo Singh v Emperor. 

(1920) Pat 24: 1 P L T- 161: 

54 1 C 241 : 21 Cr. L. J, 33 

Evidence — Disallowance of questions 

in cross-examination — Duty of Court to 
allow reasonable time for defence . 

Where in cross-examining a witness for the 
prosecution, questions are disallowed by the 
Court on the ground of irrelevancy or on other 
grounds the evidence should show what the 
questions are and the reason for disallowing 
them. 

Where a large number of witnesses are 
examined for the prosecution the accused is 
entitled to a reasonable interval lor consi- 
dering what evidence he should produce by 
way of rebuttal. A demand ot two days time 
tor this (purpose is not unreasonable (Mullick 
and Sultan Ahmed , JJ ) Rameshwar Dusadh 
v. Emperor. 1 Pat. L- T. 632 : 

55 I. C 593 : 21 Cr. L J. 321 

Evidence — Drawing up of charges — 

Prosecution witnesses — Right of accused to 
summon for cross-examination without paying 
process fee. See Cr. P. Code Ss. 226 And 257 

(1920) Pat- 59- 

— — Evidence — Investigating officer sum- 
moned by accused— Duty of Court to record 
evidence. 

If an investigating officer is summoned as a 
witness by the accused he is entuled to have 
the evidence of that officer recorded and if he 
fails to appear, the Court should enforce his 
attendance, (Das, J) Amrit Mander v 
Emperor. 1 Pat L. T. 490 : 

55 I C 608 • 21 Cr- L- J. 336 

— Evidence — Mode 0 i recording— ’Sum- 

mons case— Magistrate making pencil record 
of evidence in loose scraps of paper and then 
fair copying— Procedure illegal and unjustifi- 
able. See Cs. P. Code, Ss. 241, 243 and 245 

1P.LT 63 

--Evidence'— Record, how made, 

A Magistrate should record the evidence for 
the defence with the same amount of care and 
precision as that for the prosecution, as other- 
wise his opinion that the evidence is false is 
not easy to test. (Walsh, J.) Mahboob v. 
Emperor. 

56 I C- 856 : 21 Or- L J. 552 

— — First information report — Meaning 

and importance of— Information recorded in 
station diary . 

Where R started for the Police Station 
after the occurrence and the Writer- Head- 
Constable made an entry of his statement in 
the station diary and R returned to his village 
but L who had received the blow, having died, 
R started aga : n for the Thana and having met 
jo the way th% Writer Head Constable who 
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was going to zhe place of occurrence for investi- 
gation, R gave another information, which was 
also recorded and the Sessions Judge treated it 
as the Frst information m the case 

Held , that the first information was the first 
statement made to the Pohce and the s'atement 
made subsequently to the Pohce was not the 
first information and being merely a statement 
recorded by a police officer m the course of 
the investigation was inadmissible in evidence. 
A Court acts improperly in admitfing a docu- 
ment “subject to objection” and not deciding 
the objection. ( Coutts and- Das,JJ ) Keshwar 
Gope v. Emperor 1 P. L T. 491: 

58 I. C. 247:21 Cr. L. J, 743. 
Identity of accused — Parade — Evi- 
dence of. 

Where a jad identification is held in the 
presence of a Magistrate, the Magistrate should 
be produced at the trial as a witness, and it is 
the duty of the Court to call him before the 
conclusion of the trial. (Hears, C. J. and 
Refigue,J.) Emperor v. Sundau. 

56 I C. 771 : 21 Cr. L. J. 515. 

J udgment — Contents of— Embody - 

ing prosecution statement prepared for 
argument— Impropriety of. 

It is generally undesirable to make docu- 
ments prepared by the parties to a case part 
of the judgment, but where a statement of the 
prosecution evidence was checked hy the trial 
court before being embodied in the judgment 
he could not be prejudiced. (Huda and Duval r 
JJ ) Kasem Ali v. Emperor. 

47 Cal. 154 : 31 C L J 192 : 

55 I C. 994 . 21 Cr: L J 386. 
Judgment in — Separate trials — Sum- 
mary trial. 

In the case of two separate trials where the 
law requires a judgment to be written in each, 
it is improper to record a single judgment. 

In a summary trial, where a non-appealable 
sentence is passed the Magistrate need only 
record a find’ng and ids reasons therefor. 
(Pig got, J.) Shoe y Nath v. Emperor. 

56 1 C 234 : 21 Cr. L. J. 442. 

Jury — Misdirection — Accomplice— 

Evidence of- — Omission to warn jury against 
credibility of. See (1919) Dig Col. 470 . SURYa 
Kanta Bkatta Chary ya v. Emperor. 

31 C. L J. 20 ; 58 I C. 674- 

Jury — Misdirection — Omission to 

warn a jury not to be influenced by previous 
proceedings. 

An omission by a learned Judge to warn the 
jury to pay no attention to the result of the 
previous proceedings, amount to misdirection 
(Sanderson, C. J . and Wahnslcy, J.) Mir 
Mouze Ali v. Emperor. 31 C. L. J. 305- 
56 I a 858 : 21 Cr. L- J. 554. 

! Local inspection by Magistrate — Pro- 

priety of — Procedure t 

It is not only not objectionable but in many 
. cases highly advisable tor a Magistrate trying 
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a criminal case 10 inspect the scene of occur- 
rence in order to understand fully the bearing 
o i the evidence given in court If he does so 
he should be ca r eful not to allow any one on 
either side to say anything to him winch 
might prejudice h’s mind one way or other. 
{Kanhaiya Lai, J . C } Faciray Lal v 
Emperor. 54 I C 774 : 

21 Cr. L J. 166, 

— Notice of hearing — Appeal — Suffi- 

cient time to he given. 

The notice for hearing of an appeal was 
served in the afternoon of 21-3-191*9 on the 
appellants' pleader at Amalner asking him to 
be present on the 22nd March 1919 at Jalgaon 
or any other place where the camp or the 
District Mag ; strate nnght be. On the day m 
question the District Magistrate was encamped 
at, Ediahad which being at a considerable 
distance from Amalner the appellants' pleader 
could not appear on the day fixed. 

Held, that the order dismissing the appeal 
should be set as : de since the appeal had been 
disposed of m the absence of the appellants 
and there was no sufnc : ent notice to their 
pleader of the date and the place of bearing 
{Shah and Hayward, JJ.) Arjun Tathoo 
In re. 22 Bom L R 188 : 

55 I C. 853 : 21 Cr. L. J. 372 

Perjury — Presumption under S. 1 IS 

of the Negotiable Instruments Act — Not applt 

r cable. See Neg Ins. Act, S. 118. 

18 A. L. J. 1151. 

Plea of gudty — Mistake of law — Court 

r not to accept plea but to try case on the merits 
— Waiver 01 right to question legality of con- 
viction by pleading guilty. See Cr. P. Code 
S. 412 “ 31 C R 3 122 

Pleader — Appearance without vakalut 

namah — Proccdu re. 

When an accused person is represented by a 
pleader in an appeal, but the pleader has no 
vakalatnamab, the proper course is to adjourn 
the hearing 01 the appeal until one is torth- 
coming, and thus afford the accused an 
opportunhy of bemg represented. { Sanderson , 
C. J . and Walmsley , J.) Jasir Khan v. Em- 
peror. 56 I. C. 61 1 21 Cr. L. J. 413. 

Proof of gufft — C ; rcumstantial evi- 
dence — -To be inconsistent with innocence of 
accused. Sec Cr. P. Code, S. 307. 

55 I. CL 294* 

Proof of guilt — Onus on prosecution. 

In a crimmal case the onus is on the prose- 
cution to prove beyond reasonable doubt the 
guilt of the accused. That onus never changes. 
{Sanderson, C. J. and Walmsley , / ) Hathem 
Mgndal V. Emperor. 24 C W. 35T 619 : 

31 C L J 310: 

56 I. C. 849 1 21 Cr. Is. J. 545- 

— Right to begin— Question referred to I 

Full Bench under CL 25 and 26 of the Letters J 
patent — Objection to admissibility of evidence? 


; CRIMINAL TRIAL. 

— Right of counsel for accused to begin and 
reply. See Letters Patent (Cal) Cls. 25 
and' 20, 25 C. W. 2?. 501. 

Session trial — Refusal to summon 

defence witnesses — Trial improper. 

Where m a Sessions case the judge refused 
to emorce the attendance of some defence wit- 
nesses who had been summoned by the 
Committing Magistrate but who did not appear 
on the ground that the application should have 
been made at an earlier date, the High Court m 
appeal set aside the conviction and sentence 
holdmg that the trial was vitiated. ( Sanderson , 
C. J. and Walmesly, J ) Foizuddin v. Em- 
peror. 47 Cal 758 : 

24 C. W. N 527 • 58 1. C 922. 

Stay of Civil Appeal pending in High 

Court- — Proceedinas under S 476 Cr. P. Code 
initiated by Sub-Court — Procedure. See Cr. 
P. Code S. 476. 18 A- L. J. 1011 . 

Stay of — Civil suit instituted subse- 
quently— Discretion. 

Ordinarily the subsequent institution of a 
civil suit relating to' the matter in dispute is 
not a good cause tor stay of Criminal proceed- 
ings. If however the cause of action d‘dnot 
ar-se till after the filing of the criminal 
complaint the criminal proceedings should be 
stayed pending the decision of the civil suit in 
the first Court. (Chevis, O. C. J.) Shib Day t al 
v. Hans Raj. 55 I. C 1007 : 

21 Cr. Xj J. 399. 

Stay of — Pending civil dispute — Dis- 
cretion — Interference. 

The question whether criminal proceedings 
should be stayed pend mg the disposal of a 
civd suit is pr manly a matter for the discre- 
t on of the Magistrate before whom they are 
pending and the High Court will not lightly 
imenere with the exercise of this discretion. 

Where the matter is purely a civil matter and 
can more fully and adequately be dealt with in 
a civil proceedings, criminal proceedings ought 
to be stayed pend ng the decision of the civil 
suit. (Robinson, J.) Sooraya v. Shwe Bwin. 

13 Bur. L. T. 41 : 
55 I C. 721 : 21 Cr. L J 353. 

-Stay of — Pendency of civil dispute — 

Prejudice . 

Wnere the executant denied the execution of 
the sale deed, and the District Registrar on 
appeal registered the deed and ordered prosecu- 
tion of the executant under S. 82 (a) of the 
Indian Registration Act, whereupon she insti- 
tuted a suit in the civil court for a declaration 
that the sale deed was- a forged one, and moved 
the High Court for stay of the Criminal pro- 
ceeding. 

Held, (1) that the issue in the civil suit being 
substantially the same as in the' criminal case, 
and there bemg no chance that the evidence 
might, by lapse of time, become stale or 
unobtainable,. the PFgh Court wad justified in 
ordering the stay of the criminal proceedings, 
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as otherw’ss there was a danger of a manifest 
and irreparable in jus bee bemg done to the 
accused, in the event of her conviction by the 
criminal case, even though she ultimately 
succeeded in the civil suit { Jwala Prasad, j') 
Musammat Phueeshra Kuer v Emperor. 

1 P. L T. 697 

Stay of — Pending civil suit — Discre- 
tion of Magistrate — High Court— Revision — 
Power of interference. 

The power to postpone cr:m nal proceedings 
until the disposal of a civil su’t in respect of 
the property which is the subject matter of the 
criminal case, is entirely within the d*scretion 
of the magistrate ; and where in the right exer- 
cise of that discretion a Magistrate refuses to 
stay a criminal case, the High Court will not 
interfere. ( Coutts , J) Raghubvk Singh v. 
Emperor. 1 Pat. L. T 489 : 

55 I C- 678 : 21 Cr. L J 342. 

CRIMINAL TRIBES ACT (III of 
1911) S 5 — Order of Magistrate refusing to 
remove name from register if a judicial order 
— Revision. 

The District Magistrate in granting or refus- 
ing an application to take the name of a person 
out of the register kept under S. 5 of the 
Criminal Tribes Act does not perform Judicial 
-functions ; his functions are administrative and 
the High Court is not entitled to interfere w ; th 
any order made by the Magistrate in this 
respect. ( Shamsul Hilda and Ghose, JJ.) 
Hasan Ali Bepari v. Emperor. 

47 Cal. 843 : 24 Cal. W- N- 624 : 
57 I. C'. 101 : 21 Or. L. J. 581. 

S 22 (2) (b ) — Change of residence 

— Omission to report — Previous conviction — 
form of. 

The failure by a member of a criminal trible 
notified under S. 10 of the Criminal Tribes Act 
to report himself and to give information of his 
residence or intended change of residence 
renders him liable to conviction under S. 22 
(2) of the -Act; if he has been previously convict- 
ed, he is liable to conviction under S. 22 (2) 
of the Act. (Tudball , J,) Emperor v. BhagelU 
Dom. 56 I C. 226 : 21 Cr. L. J. 434 

CROWN — Religious endowment — Appoint- 
ment of trustees. 

The endowments belonging to a temple 
having been mismanaged the Government 
resumed the endowments and subsequently 
donated the lands to the temple committee on 
condition that they made satisfactory arrange- j 
t ments for the due performances of the services 
’ of the temple ” The committee appointed a 
'trustee to manage the temple and the proper- 
• ties. 

Held, that the government had power to 
invest the temple committee with the power to 
appoint the trustee and the appointment by the 
- temple committee was valid. 45 I. A. 134 and 
rZ 4 Mad. 319 ref/ {Sadasiva Aiyar and Moore, 


JJ) PiLLAIMUTHU PlLLAI V. VEVINDRAMUTHU 

Pillai. 12 L. w. 324. 

CUSTOM — Adoption — Brother’s daugh- 
ter’s son—J ats—J ullunder — Tahsil — Onus — 
Riwaj-i-am. 

The plambffc the adopted son on whom the 
onus lay had failed to prove that by custom 
among Jats of Mauza Manko Tahsil and Dis- 
tricr Juilundur the adoption of a brother's 
daughter'son is valid. 50 P. R. 1S93. (F. B.) 
20 I.C. S30; 9\ P. R. 1913; 90 P. R. 1914, Ref, 
j ( Shadi Lai and Dundas, JJ ,) Jamut Singh v , 
Uj agar Singh, 1 Lah 15 : 

55. I.C. 838- 

Adoption — Brother — Hindu Jats, 

Ludhiana Dt. — ■ Riwaj-i-am . 

Among H ? ndu Jats of the Ludhiana District 
a sonless proprietor who happens himself to 
have been an adopted son, is not debarred from 
exercising the general power possessed by a 
proprietor in the central and eastern parts of 
the Punjab of aonombnu one of his kinsmen 
to succeed him as h:s lio I r 99 P. R. 1914; 50 P. 
R. 1893 d’st. 

The plaintiff's collaterals on whom the onus 
lay had failed to prove that the adoption of a 
brother is invalid among these Jats. 

44 P. R. 1913 ; 205 P. L. R. 1913 ref. 

Semble : The suggested rule that no adop- 
tion can be valid in which the mother of the 
person adopted is debarred from marrying the 
adoptive father does not apply amongst agri- 
culturists of Ludhiana, (Rattigan, C. J. and 
Dundas , J.) Jiwa Singh v. Chandi. 

1 Lah- 39 : 2 Lah. L. J. 119 : 

55 I C 935. 

Adoption — Dhusars of Gurgaon — 

Central Provinces — Migration to. 

In matters of adopfion Dhusars of Gurgaon. 
a non-agriculturist tribe, who settled in the 
Central Provinces, are governed by the Custom- 
ary Law of the Punjab and there is nothing 
to prevent the adoption of an orphan among 
them. [Batten and Stanyon, J . C.) JainaraiN 
Dhusar v . Ram Kishore. 56 I. G- 822- 

• Adoption — J Jahcsris of Delhi — Power 

of widow to adopt without husband’s authority 
or collateral’s consent. 

In the matter of adoption Mahesris follow 
custom and not strict Mitakshara Law. 

Among them a widow can adopt to her de- 
ceased husband in cases as in die present one, 

I where her husband had separate property and 
| was not a member of a joint family and nei- 
ther the authority of her husband nor the con- 
sent of collaterals is necessary to validate the 
•adoption. [Shadi Lai and Beean-Peiman, JJ .) 
Kalu Ram v. Piari Lae. 1 Lah. 92 : 

55 I. C. 953* 

Adoption — Stranger— Jats of Tahsil 

Fatehabad — Hissar Dt , — Onus. 

The onus of proving that the adoption of a 
stranger viz., the illegitimate child of the 
widow of the brother is valid by custom amofig 
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jats of Bangroon, Tahs’l Fatehabad Disirict 
Hissar, rests on the adopted chdd. (Broadway, 
J ) Moman v. Dhanni. 1 La h- 31 • 

55 I C 869. 

Alienation — Abadi — Mortgage of 

house by non- proprietor — Suit for possession. 

The initial presumption -s against a non- 
proprietor being able to abenate the s’te and 
his right of residence in his house without the 
consent of the proprietary body 

In the case of such an alienation the pro- 
prietors are entitled to a decree ior possess ; on. 
(Martincan, J) Ahmad Yar v. Sadullah. 

56 L C. 11, 

Alienation — A wans of Juliundur 

Tashil — Gift to sister’s son or mother’s 
sister’s so; 2 . 

Among Awans of the juliundur Tabs’ 1, a 
gift by a sonless proprietor of ancestral land 
partly to his sister's son and partly to his 
mother's sister's son ' : s valid f Broadway and 
Wilber force, JJi) Abdulla v. Khair Din. 

2 Lah L J. 546 : 57 I- C. 248. 

Alienation — Ancestral land — Mort- 
gage — Necessity— 'Proof — Onus. 

Where a usuiructuary mortgagee of certain 
ancestral lands, leased the lands to the mort- 
gagor and subsequently enhanced the rates 
and obtained subsequent mortgages from the 
mortgagor for such arrears, 

Held, that the onus was on the mortgagee to 
prove that the rent charged w T as fair and that 
there was necessity for enhancing the rate of 
rent after every three years. 

The mortgagor having been proved to be 
extravagant and it not berng shown that be 
managed his property well and carefully, it 
could not be said that • the subsequent three 
mortgages were for necessity and that, there- 
fore they were not binding on the sons of the 
mortgagor, (Abdul Raoof , J.) Hako v. Niga- 
hia. 55 I. a 307. 

Alienation — Arains of Juliundur 

city — Presumption — Custom or personal law 
— Proof of. 

To apply the inital presumption against the 
power of alienation under the customary law 
it is necessary to prove not merely that the 
family belongs to ■ an agricultural tribe but 
also that its main occupation is agriculture. 
That presum pti on does not ex : st in the case 
of a family which though originally belonging 
to an agricultural tribe have altogether drifted 
away from agriculture as its main occupation 
and has settled for good in urban life and 
adopts trade, industry or service as its princi- 
pal occupation and means and source of live- 
lihood, 55 P. R. Ref, 

There is no presumption that Arains of 
juliundur city are governed bv custom. 122 P 
R. 1916 Reh 48 PX.R. (Pettnan, /.) Ghulam 
Mahomed v. Bura. 8 p. X*. B 1920 : 

2 Iiali. I». J 27 : 54 I 0. 387* 
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Alienation— Gift — Oral gift followed 

by deed of confirmation — Delivery of posses- 
sion — Effect of. 

A widow executed a deed of gift on her behalf 
and that of her adopted son who was then a 
m nor stating therein that she had already 
made an oral gift of certain lands in favour of 
her daughter. The daughter applied for muta- 
tion and her name was mutated. Having ob- 
tained mutation she filed suits against tenants 
for recovery of rent. The adopted son then 
intervened and challenged her right to file the 
suits alleg-ng that as the adopted son of his 
adoptive father he was the owner of the proper- 
ty and was in possession as such. He was 
directed by the Revenue court to have his title 
declared by the Civil Court. 

In a suit for a declaration that he was the 
proprietor and in possession of the land 
Held , having regard to the fact that the 
donee never obtained possession either before 
or after the mutation of her name, that the 
widow continued in possession inspite of the 
gift during her life time and that atter her 
death the plaintiff had been in possession by 
receipt of rent from tenants and by payment 
of revenue to the Government, the decision of 
the Lower Appellate Court declaring plaintiff 
to be owner was correct, (Broadway and 
Abdul Raoof, JJ.) Mussammat Nem KaUR v. 
Amrik Singh. * 1 Lah L. J. 64. 

Alienation— Necessity — Proof of — • 

Enquiry — Knowledge of alienee — Antecedent 
debts — Discharge by alienee — Subrogation . 

An ah'enee discharging an antecedent debt is 
not required to make an enquiry into the 
nature thereof. 

But an alienee paying off an antecedent 
creditor gets no advantage if he has knowledge 
of the true nature of the debt or acts in bad 
faith. 

iVn alienee who is identified with the antece- 
dent creditor so that he and the creditor can- 
not be viewed as two separate persons, is in the 
same position. 

Per Lc Rossignoi, J. — It is the duty of an 
abenee of ancestral land to make enquiry no t 
merely as to the existence of antecedent debts 
but also as to their nature if the result of the 
first enquiry would raise doubts in the mind of 
an urd.na *y man as to the morality or reason- 
ableness of the debts. (Shadilal and Le 
Rossignoi , JJ.) Jhandu v. Niamat Khan. 

1 Lah. 472 : 54 I. O. 842. 

— Alienation — Necessity — whether male 

alienor can anticipate his need. See (1919) 
Dig. Col. 474. Khazan Singh v. Suhel 
Sin ^h. 54 1. c. 923* 

Alienation — Sale ■ — Consideration- 

payment of, not proved— Sale if liable to be- 
set aside. 

A Court should not set aside a sale merely 
because the payment of an item of considera- 
tion recited in. the deed of sale has not been 
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made or because its payment is doubtful, 
especially if the consideration found to be 
actually paid represents a reasonable sale price. 

{ Scott- Smith and Le Rossignol, JJ .) Piyare 
Lal v. Chakar. 6 P. L. E. 1920 : 

1 Lah. Ii. J 215 ; 54 I. C. 362 

■ Alienation — Setting aside — After 

born son . 

Plff. an after born son, has a locus standi 
to dispute the validity ot the w'll which has 
no effect against the legitimate son of the 
deceased testator. (Broadway and Dnndas,JJ.) 
Gurdit Singh v. Sundar. 

2 Lah. L. J. 505. 

Alienation — * Sonless proprietor — 

Will — Daughter— Absolute estate — -Jhelum Dt. 
Mair Min has — Chakwal Tahsil. 

One W made a will bequeathing the land and 
house in suit to his daughter B. The latter in 
1890 made a will leaving the property to the 
defendants, her sister’s son and son; in-law. 
B died, and the plffs, collaterals of W, sued for 
possession of the property, contending that it 
reverts to them and that B had no power to 
make a; will ; n favour oi the defendants. The 
wdl executed by W was not produced It ap- 
peared however, that its validity was contested 
in a prior suit and the appellate court in that 
case had expressly decided that B had full 
powers of alienation. 

Held , that the judgment of the appellate 
court in that case though it does not operate 
under S« 11, C, P, C, as a bar to the trial of 
the issue, is certa nly an important piece of 
evidence in the defendant’s favour. 

Under W's will, the vaPdity of which is not 
now questioned, B took an absolute estate and 
that see was 'competent to bequeath the pro- 
perty to the defendants. (Shadi Lal and 
Martineau, JJ ) Anwar Khan v. Nur Khan. 

2 Bah. Ii J. 666 

Alienation — Widow — Consent of re- 
versioner — Acquiescence — Mutation effected — 
Improvements by alienee — Silence — Effect qf 

A widow allowed an occupancy tenant to 
exchange one of his occupancy fields with a 
non-occupancy one. Plamtiff who was one of 
the collaterals of the last male holder and a 
lambardar , not only did not object to the i 
exchange but was present when mutation was 
sanctioned and affixed his seal to the patwan’s 
report. Subsequently the occupancy tenant 
sank a well in the field obtained by him under 
the exchange but the plff. did not object. Six 
years after the exchange had been effected, he 
sued for a declaration that the exchange would 
not affect his reversionary rights : 

Held , that the plaintiff having acquiesced in 
the exchange and having failed to object to 
the sinking of the well by the defendant was 
equitably estopped from now objecting to the 
exchange, (Abdul Raoof, J) Ila-UD-din v. 
Amir-ul-lah. 56 I C 874. 

- — — ^Alienation “-Will-in favour of brother's 

grand sons — Status of son's window to contest 
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the alienation — Jats of Ludhiana District See 
(1919) Dig Col 476 H\RN‘vMaN v MUSSAM- 
mat Dewax 1 Lab- L.J. 32 : 54 I C. 90S- 
Ancestral Property — Onus — Succes- 
sion 

The onus is upon :he pia'nrffs to prove 
strictly that the land >s ancestral and in the 
absence 0 : any proof, It nau»t be assumed that 
the land is not ancestral ' 

42 P. R. 1910 P. C. toll. 

The decis : on in the case of self -acquired 
procerty, that a daughter’s son excludes a 
nephew depended upon a finding as to custom 
which cannot be disputed in second appeal, 
without a certificate ( Scott Smith, J) Fateh 

MUHAMMED V IMAM-UD-DIN. 

2 Lah. Hi- J 188. 

, Applicability of —General custom — 

Exemption — Onus. 

The burden of proving that a general custom 
is not recognized in a particular locality lies 
upon the person who makes the allegation. 
(Mittra, A. J . C.) Sitaram Maharaj v. 
Maroti. 57 I C- 381, 

* Applicability of — Jats — Agricultu- 

rists . 

The parties bemg jot agriculturists and resiri 
dents of the village are presumably governed 
by custom and its custom and not Hindu 
Law which must be held to govern the case 
{Chevis, A. J. C. and Wilber force, J. Maha 
Ram v. Basu. 2 Lab. L J. 370* 

Applicability — Non- agricultural 

Hindus. 

As the parties are high class Hindus and do 
not depend npon agriculture for their liveli- 
hood the ordinary presumption is that they are 
governed by the provision of the Hindu Law, 
and the onus rests heavily upon the defendant 
to establish the existence ot a custom at vari- 
ance with that law. (Shadi Lal and Broadway, 
JJ ) Ganesh Devi v. Darshan Singh. 

2 Lah. Jj J- 377 : 55 I- C. 478. 

Evidence of — Family custom— Trial 

custom, evidence relating io 9 if relevant. 

Where only a fam ly custom is set up, evi- 
dence as to a tribal custom may in certain 
circumstances be relevant as showing that a 
fam»ly belonging to that tribe observed it (Kan- 
haiya Lal , J . 0.) Chaukas Run war. v, Jagan - 
hath Singh. 56 I- C. 287. 

Evidence — Wajib-ul-arz < — Property 

in possession of Government . 

The Government confiscated certain property 
in 1357. While it was in the possession of 
Government in I860 an entry was made in the 
wajib-ul-arz rendering a custom of pre-emption 
The entry was repeated in 1S70. Held, that the 
two entries were not good evidence of custom- 
{Tudball and Rafique,JJ.) Ram Sarupv. Ram- 
DEI. 18 A. Ii : J. 118 : 54 I/O 788; 

* — Family custom— Proof of instances. ». 

The most cogent evidence of a custom is sot 
that which is afforded by expressions Qf 
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opinion as to its existence but instances where 
the alleged custom has been acted upon and by 
the proot, afforded by judicial or revenue 
records, or private accounts and receipts, that 
the custom has been enforced. ( Drake Broca - 
man and Prideaux, A. C. J ) Mussammvt 
Zunkari v. Bvdh.\ul. 57 I. C. 252. 

Gift — Consideration — Donee dying 

Childless — Reverter to- grantor's heirs 

Wftere a ght is made to a stranger for consi- 
deration the giited property does not revert to 
heirs of the donor m the event of the donee 
dying childless. {Broadway 5 J.) XUR v. Fateh 
Mohammad. 55 I. C. 187- 

Grove — Rights of tenant to sell trees. 

There is a general custom by which the 
tenants of a grove have the right to dispose off 
the trees, and tlrs right must be presumed to 
exist in the absence ot custom or contract to 
the contrary. ( Hopkins , S M and Porter, J M 
Mvssammat Ram Dul\ri v Ram Adhin L il 

58 I. C. 496, 

Inheritance — Sister whether an heir 

— Clause in wajib-ul-arz referring to proprie- 
tors being laweris — Right of proprietors of 
Thalia to exclude sister of last male owner , 
Having regard to the fact that a sister’s rights 
have been recognised in many instances under 
the Customary Law ot the Punjab, it cannot 
be said that a sister is not an heir, 

Consequently the clause in the Wajib-utarz 
which refers to proprietors dying laweris does 
not apply to the case or the proprietor who 
dies leaving a sister. 

In the absence of collaterals, the proprietors 
of the Tiiulla are not entitled to exclude the 
sister of the last male owner. 63 P,R. 1908 rel. 
141 P: R. 1893; 5 P, R, 1910 ref. (Scoot Smith 
and Mart ineauJJ.) Jagat Singh xl Partab 
Singh, 1 Lab, L- J. .46 

Land- tenure — Inalienability — Proof of 

—Right of escheat to landlord on failure of 
heirs of grantee— Not conclusive of the quesbon. 
See Land Tenute. 38 M, L. J. 275. 

Mercantile usage — Proof of • 

To establish a mercantile usage it is enough 
if the usage appears to be so well known and 
acquiesced in that it may be reasonably pre- 
sumed to have been an ingredient tacitly 
imported by the parties into their contract. 

7 M. I. A, 253 (282) P. C. Ref (Shadi Lai 
and Bevan-Petman, JJ ‘) Panna Lal Lach- 
man Das xl Habgqpal Khubi Ram, 

1 LahuSO: 55 I, O. 931. 

• — Onus — Khanadamad — Hindu jats of 

village Bottar — Tahsd Ivharian District Gujra. 
— Rhvaj-i-am, See (1919) Dig . Col. 477. 
Harichand x\ Mlthra Das. 

54 I. C- 900. 

— Pasturage 'right — Extent of — Exces • 

sive — Rights of proprietor . 

In cases where area over which grazing 
rights extend is larger than, that required by 1 
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the persons with those rights a proprietor may 
use the excess for his own purposes. The 
persons having grazing rights cannot prevent 
him from developing any excess area and 
us : ng it to its best purposes 31 C. 503 P. C, 
86 PR 1911; 160 PL.R. 1912; 119 P.R. 1859; 
100 P. R. 18S1 Relied on. fW ilber force , J.) 
Kartar Singh v. Ralla. 

2 Lah. Ii* J. 44- 

Pre-emption — Confiscation of 

village and subsequent grant to strangers by 
Govt.- — Wajib id-arz , entry in — Value of. 

In 1857 at the time oi the Mutiny, a village 
was confiscated by Government who held it for 
twenty-one years and then gave it in grant to a 
stranger and not the original proprietor. One 
year after this, wajib-ul-arz was prepared but 
it d’d not state the actual facts In a suit for 
pre-empbon an entry in the wajib-ul-arz was 
relied on to prove existence oi a custom of 
pre-emption. 

Held, that as the wajib-ul-arz did not state 
the actual facts, the entry, was no proof of the 
custom of pre-emption but that it was merely 
a record of the wishes of the Zemindrs. ( Tud - 
ball and Rafique, JJ.) Radha Kishen v. 
Gulzari Lal. 18 A- L. J. 569 : 56 I. C- 73 

Pre-emption — Preferential right — • 

| Relationship — Onus of proof . 

A person who claims a preferential right of 
| pre-emption over another co-sharer by reason 
of the relationship must prove that fact. 

The expression “hissadar garibi” ina wajib- 
ul-larz does not necessarily indicate a blood 
relation. ( Tudball and Rafique , JJ.) Bhag- 
wan Das xl Tej Rkm. 56 I. C. 148. 

Pre-emption — Proof of Wajib-ul- 

arz — ■ Entry in — Value of. 

Tne mention of the existence of the custom 
of pre-emption in two wajib -ul-arzcs drawn up 
at a considerable interval of time between each, 
the facts that the co-sharers in the village 
admit the existence of the custom, and the fact 
that previous sales have been in favour of co- 
sharers are sufficient to establish the existence 
of the custom. (Tudball and Rafique, JJ ) 
Thakur Atraj Singh v. Mooloo Singh. 

54 I. C. 875- 

Hr oof of— -Local custom — Tribal 

custom — Eamily custom— Onus. 

If a local custom pertaining not only to the 
person belonging 10 the sub-caste of the parties 
to the case but also to the persons belonging 
to the other sub-castes of the same caste is 
alleged to exist, it is sufficient to prove the 
custom so far as the particular sub-caste under 
consideration is concerned and it is not neces- 
sary for the purposes of that case to prove the 
custom so far as the other snb-castes are 
concerned. 

Where a local or tribal custom is pleaded and 
it is proved that it exists in the tribe of the, 
locality there is a very strong presumption 
that any particular family of the trible ip tha,t 
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locality is bound by that custom although evi- 
dence may not have been adduced to prove 
that the custom pertains to that particular 
family. In such a case the burden of proving 
that the custom does not obtain in that parti- 
cular family bes on the person who says so. 
(Kanhaiya Lai , J and Lyle , A J.C) MakUND 
Singh v. Kalka Singh 54 I. C- 856 

Proof of — Succession — Instances not 

supported by documents. 

To estabhsh a custom at variance with Hindu 
Law in which the interests of a female are in 
conflict with those of a male it must be shown 
by clear and cogent evidence that there was 
actually an assertion of her claim by the female 
and a denial by the male. Mere inaction which 
may be due to various causes, e g , mutual good 
will or ignorance of the law, affords no 
indication of the fact that the rule of Hindu 
Law has been abrogated and a custom at 
variance with it has taken its place. Instances 
not supported by documentary evidence are 
not satisfactory f Shadi Lai and Broadway, 
JJ.) Ganesh Devi v. Darsh\n Singh 

2 Lab.. L. J. 377 56 I C 478 

Religious office — Darbar sahib — • 

Office of granthi — Son or chela — Infant , 

PIff. sued for a declaration that he, as son 
of Harnam Singh, the late granthi of the 
Darbar Sahib, Amritsar, was ent'tled to suc- 
ceed his father in the office of granthi in prefer- 
ence to the deft , a brother of Harnam Singh, 
who claimed to have been duly appointed as 
chela and nominated by deceased as his 
successor and duly elected and installed. 

Held, that the office of granthi to the Darbar 
Sahib, Amritsar, is of a religious character 
'and not secular. 

The question of succession to the office must 
be decided by the custom and practice of the 
institution as proved by the evidence, and a 
son, merely as such, had no right to succeed. 

It had been established that one of the quali- 
fications for the office of the granthi is that the 
candidate must be a good Sikh and a properly 
initiated Smgh, and next he must become a 
chela and be nominated by his predecessor and 
this must be followed bv an election and instal- 
lation. 4 P. R 1370 and P. R. 1892. 

There is no clear rule laid down as to the 
initiation of a chela or as to the nomination of 
a successor or election of a granthi, but a 
person is created a Singh by the ceremony 
called Khandaka Pahaul or Baptism by the 
Sword and the candidate must have reached an 
age of des crimination and capamty to remember 
obligations, so that plff. as an infant less than 
a year old, could not have been created a Singh. 
{Scott Smith and Abdul Raoof,JJ.) Inbar 
Singh v. Fateh Singh. 1 Lah. 511 

— — Religious office — ■ Golden Temple — 

Darbar' Sahib — * Amritsar — Succession to 
properties in the hand of a granthi — Son or 
Successor to the office — Relevancy of prior 
decisions. 
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The plff. as duly appointed successor to 
Harnam Singh, the late Granthi of the Sikh 
rehgious institution known as Durbar Sahib 
or-Golded temple at Amirtsar, sued the son of 
Harnam Singh for possession of certain pro- 
perties and the question was which of the 
properties in possess-'on of Harnam Singh were 
dedicated to the office of Granthi and which 
were his self acquired property and not 
ded : cated to the religious uses, A previous 
judgment which was given in a suit contesting 
the right of the then granthi Jawahir Singh 
(the predecessor of Harnam Singh), to alienate 
certain shops was referred to by plff. as proving 
that these shops were waqf and attached to the 
gaddi as found by ths Court. Dett. objected 
to the relevancy of this judgment. 

Held, that in regard to properties dedicated 
to the office of granthi of the Durbar Sahib, 
Amritsar, succession goes to the person suceed- 
ing to the office, while the properties acquired 
by the granthi himself out of hffi income and 
not proved to have been dedicated to the office 
descend to his natural heirs. There is a pre- 
sumption that property which has descended 
from one granthi to another to the exclusion of 
natural heirs has been dedicated to religion 
even if there is no positive evidence of actual 
dedication. 136 P. R. 18S9 and' 31 P. W. R. 
1916 appr. 

Held, also that a previous judgment in a suit 
contesting the right of the then granthi to ali- 
enate certain shops, where it was held that these 
properties were waqf and attached to the gaddi 
and could not be alienated by the granthi could 
only be treated as admissible in evidence 
for the purpose of show'ng that at that 
time .-also the right of the granthi to alienate 
certain property was called in question. 
The finding of the Court that the property was 
waqf and was attached to the gaddi is not 
relevant in the present case. 6 Cal. 171, 12 
Mad. 9 ; 31 Bom. 143 foil, {Scott Smith and 
Abdul Raoof , JJ.) Indar SlNGH v. Fateh 
Singh. 1 Iiah, 540, 

Succession — Ancestral property — 

Daughter-Collaterals in 7th decree — Rixva - 
jiam — Birkjats of phillour Tashsil. 

As the Riwajiam was against the plaintiffs™ 
appellants collaterals in the 7th degree, the- 
onus was upon them to prove that by custom 
among B irk Jafs of the phillour Tahsil, they 
excluded the daughter from succession to an- 
cestral property, and this onus they have deci- 
dedly faded to discharge 39, P. R. 1908; 32 
P. R. 1911 ; 96 P. R. 1913 ; 41 P. R. 1914 ; 94 
P. R. 1918 ; 52 L C. 152 ; 45 P. R. 1917 . P, 
C. ; Rel. 

The plaffitiffs cannot be allowed to turn 
round now and rely on alienors' will seeing 
that they have already obtained a declaration 
that it is invalid in a suit against the same de* 
fendants. (Chevis and Dundas,JJ > ) Bhgea 
Singh v . Babu. 1 Ii&h, 464 ; 

3 Lab. L. J. 48L 


D — 28 
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Succession — Arons of Tanns a 

town— Widow —Son’s widow and daughters or 
collator. Is in 3rd degree . 

As the deceased belonged to a mercantile 
community and was a resident of town the 
presumption 's that he though possessed of 
some ancestral landed estate was governed by 
his personal law in the matter of alienation and 
the onus is heavdy on the plakmffs to establish 
the existence of custom overrd ng the petsaaal 
law. 

The Riwaj-i-am contains merely an expres- 
sion of optn’on winch cannot be ra’ssd to the 
dignity of a custom, unless it is followed m 
practice for a sufficiently long period and 
recognised as bmdmg by the member of the 
community. 

A sweeping prows ’on in the Riwaj-i-am 
that a gift cannot be made in favour or a daugh- 
ter in the presence of near collaterals relating 
to all the Hindus was not intended to go\ern 
the H’ndus of high caste or tradmg classes 
resting in towns. 

The plabithffs have not succeeded in proving 
that the Aroma of Taunsa are governed m the 
matter of ah’enabon by agr Cultural custom. 
{SheuH Lai and Wdber force, JJ .) Asa Hand 
v. Ro3h.ni Bai. 2 Lala- L J 178 

Succession — Collaterals — Sister- Raj- 
puts of Chomon village — Jullandur Dt . — 
Rivet ji am 

The plaintiff faded to prove a custom where- 
by among Mussalman Rajput of village 
Chomon Jullandur District, a sister excludes 
collaterals in the 6th degree, 

25 P. R 1999; 104 P. R. 1914 d’st. 

The plaintiff as plaintiff was bound to prove 
her case and the riwaji-i-am is agamst her 
and makes no distinction in its express exclu- 
sion of sisters between ancestral and selt- 
acquired property. 

One of the canons of agricultural custom is 
that in regard to immoveable property colla- 
terals exclude female connections of the pre- 
positus except the widow, the mother and, in 
some cases, the dauyhic- l Le Rossignol and 
Broadway, JJ.) ? 1 lv- » * im.-. r Jiwi v. Sandhi. 

1 Labi 433 : 2 LaL L J- 384 : 

581 C 986. 

* Succession — Daughters — Married 

and unmarried . 

Except in the case of a daughter succeeding 
to her father's property only as an unmarried 
daughter entitled to hold it until her marriage 
there is no custom whereby a daughter who is 
entitled to succeed is not also entitled to 
pass the succession on to her sons (Chevis and 
Dnndas , jj-) Shah Muhammed v Fa zl 
Ilahi, 2 Lab. L- J. 475 : 

56 I- C. 913. 

Succession — Female cousin and col- - 

laterals — Mahomedan Rajputs of Hindu - 
Nowanshahr T ahsil ~J ullundur Dt. 

Among, Muhammadan Rajputs of Hindu ; 
Nhwansh&hr Tahsil Jullundur District a 
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female cousin of the deceased male proprietor 
1 has no right of inheritance as against collate- 
rals m the 7th degree. (Shadi Lai and Wilber - 
' force , JJ.) Sohne Khan v Ml\n. 

2 Lah. L. J, 233 : 55 I. C. 26, 

Succession — Gifted land — Khana- 

damad. 

Gifted land reverts to the donor or his col- 
' laterals only when the line of descendants of 
the donee, both male and female, has entirely 
died out 20 Ind. Cas. 4 51 ; 13 P. R. 1914; 286 
P. L. R, 191 3 ; 191 P. W, R, 1913, foil, 

The same rule applies where property is gift- 
ed to a hkanadamad , 6S P, W, R, 1913 over- 
ruled {Chevis and Dundas, JJ,) Shaxi Maho- 
med v. Fazl Ilahi, 

2 Lah. L, J. 475 : 56 I. C. 913. 

Succession — Jats of Jullundur Dp- 

Daughters versus collaterals of 5th degree — 
Preference. See [1919) Dig. Col „ 479. Mussam- 
mvt Ishri v . Bhola Singh. 

1 Lah. L. J. 148. 

Succession — Hkanadamad — Hangar - 

yaljats — Kharian T ah s il—Gitj rat District. 

The practice of making a kbanadamad is 
recognized among Langaryal Jats of Tashil 
Kharian in the Gujrat District. Where the 
practice of making a kbanadamad is recognis- 
ed by a widow, who has received instructions 
in that behalf from her husband, has full 
power to make a particular person khanada- 
mad. (. Rattigan , C. J.) Mussammat Alam Bi 
Lattu, 1 Lah- 245 : 57 I. C. 204- 

— Succession — Land gifted to son-in- 

law — Reversion — Donee 9 s male and female 
line extinct — Daughters or daughter’s Sons — . 
Onus 

Land gifted to a Khanadamad only reverts 
when the lme of descendants of the donee, 
both male and female has entirely died out and 
that consequently it does not revert in the 
presence of the daughters or the daughters' 
sons of the donee who has died sonless, 13 P, 

! R. 1914 foil. 12 P. R. 1892 F, B. expl ; 197 P 
L. R. 1913 diss. 

The onus is on the collaterals to prove that 
the custom of gifted land reverting to the 
donor's family applies to the present case in 
which the donee has left daughters but no 
sons. 

A daughter who is entitled to succeed is also 
entitled to pass succession on to her sons 
except in the case of a daughter, who succeeds 
to her father's property only as an unmarried 
daughter entitled to hold it until her marriage. 
{Chevis and Dundas, JJ .) Shah Muhammad v. 
Fazl Ilahi. 2 Lab- L. J. 475 : 

56 I- C. 913. 

Succession — Pagtvan-d or Chundward 

— Mekans of ICoi Bhai Khan — Shahpur Dt .- — 
Formation into groups — Presumption — Colla- 
teral succession — Whole blood and half blood 
— Preference . 
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According to the custom prevail ng among 
Mekans of Kot Bhai Khan m the Tahsil 
and District of Shahpur, the rule 01 distribu- 
tion is the pagwand one and there being id 
provis ; on in tne wajib-ul-arz for a ny specific 
rule in the case oi collateral success : on the 
presumption would be that the whole blood 
and halt blood would be on an equality and 
would succeed together. 

When subsequent to a distribution according 
to the pagwand rule the whole blood brothers, 
form into separate group's becoming joint m 
food and cultivation among themselves and 
entirely separate from that of half brothers, the 
whole blood excludes the half blood in sub- 
sequent collateral successions. (Broadway 
and Martineau , JJ .) Ahmad Khan v. Nabi 
Bakhsh. 2 Lab. L. J. 489 : 55 I- C- 171 - 

Succession — Seif-acqui red property — 

Acquisitions by father and his ascendants — 
Daughter— Sister— Right of . 

Daughters are generally preferred to colla- 
terals in regard to the acquired property of 
their father and no distinction is made be- 
tween property acquired by the father and 
property acquired by his ascendants. 

By acquired property is meant property not 
necessarily acquired by the father himself but 
property acquired by h ; m or any of his 
ancestors short of the common ancestor, 18 P. 
R t 1896 ; 64 P, R, 1893 ; 73 P, R x 1S96 ; 103 P. 
R. 1900 : 2 P r R, 1909 ; 25 P. R. 1912 Relied 
on* 

Held, further that the agnatic theory reposes 
on the principle that collaterals descended 
from the common ancester derive their title 
from that common ancestor but when the com- 
mon ancestor had no interest in the property in 
dispute his descendants derive from him no 
more right than he had 2 . e , they acquire no 
right. 

Consequently in this case the collaterals 
derive no right to the property from the 
common ancestor and in accordance with 
custom are not to be preferred to a daughter of 
the last male owner. 

- The plaintiff was entitled to the whole pro- 
perty of her father, in asmuch as her sister, 
though arrayed as a defendant did not defend 
the suit. { Chevis C. 3. and he Rossignol, JJ.) 
JainantaNur Muhammad. l Lah 365 ’ 

2 Lab.- L. J, 265 : 58 I. C. 793 

- — Succession — Self acquired property — 

Awans of Rawalpindi — Daughters sons and 
collaterals. ■ 

Among Awans of the Rawalpindi District the 
collaterals of the last male owner are not 
entitled to succeed to his self-acquired property 
in preference to his daughter’s son. The onus 
is on the collaterals to prove that they are 
entitled to inherit non- ancestral property in the 
presence of the daughter’s son.- (Shadi Lai , C. 
JJ ' Fateh Din v. Mardan Adi. 

57 l C. 78. 
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Success / on — Self acqu l red prrpr riy — 

Competition Etzeer daughter and collaterals 
— Entries in wajib-ul arc a" a rizeaj i -am. 

In the case of seli-r.ee u:red property the 
general custom is that daughters are preferred 
to collaterals 

The porbons of a wajib-tu-crz that refer to 
custom are not provisions *n tended, to enure 
for the duration of the settlement only but are 
statements that a cerram custom ex'sts. 

There is a presumption as to due correctness 
of such entries in a rev jib -id -arc. but though 
such entries are evidence the presumption as 
to their correctness is rebuttable. 

The riwaj~i-inn carres with it a certain 
presumption ci correctness but the presumption 
is rebuttable and when positive instances are 
given the nwuj-i am cannot be regarded as 
overriding them (Broadway and Pctman, JJ ,) 
Gulam Muhammad v. Gauhau Bibi. 

1 Lab- 284 : 
10 P L R 1920 5 54 1. C. 419. 

Succession — Self’ acqu i red property — 

Sister or collaterals in 8th degree— Mahomcdan 
Rajputs— Tahsi l N dkoduri— District Jullundnr 
— Riwaj-i-am. # 

In questions of succession to self-acquired 
property between collaterals of the Sth degree 
and sisters the onus of proving that they have 
a preferential right in the first instance on 
the latter, 134 P. R. 1907 and 98 P. W. R. 
1912, Ref, 35 P. R. 1909 d-st. 

Held, that in regard to Muhammadan Raj- 
puis of the Jullunder District the onus is on the 
sisters and m view of the entries in the Rwvaj- 
i-ara of the district and that they had faded to 
discharge that onus 45 P. R 1917 (P. C } Red 
[Scott- Smith and Martincan, JJ .) Mussammat 
Hussain Bibi v. Nigahia. 

1 Lab. 1 : 1 Lah L. J. 89 : 

55 I C 828. 

— Succession — - Widow— Childless 

woman — Nature of estate • — wajib-ul-arz. 

A wajib-ul-arz purporting to record custom 
prevailing in the family oi the proprietors of 
a particular village contained an express 
direction that a chadless widow can hold the 
property of her husband for her life to the 
exclusion of the herns of her husband who get 
it after her death. 

Held , that the widow took a life estate 
merely and consequently had no power or 
aken abort (Kanhaiya Lai, A. J . C) HVFI- 
fUddin v . Mubarak All 56 I C. 699. 

— Validity of — Essentials requisite to. 

The requisites of custom are that U should 
be ancient and invariable, uniform, reasonable 
not immoral, certain and cons' stent. About 
its being *ancient it must have ex ; sted i “so 
long that the memory of man runneth not to 
the contrary. (Chaudhury and Cuming \ JJ.) 
Nxtya Go pal Banehjee v. Pro v as Chan- 
dra Mvkherji* 24 O w. 1ST. 309 ; 

3i 0* I»* J 37: 56 J O- 19, 
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Validity of— Marriage — Bride price . 

A custom by wivch a person marrying a 
1 girl who is sui juris is bound to pay her iela- 
tives a sum of money as bride pr'ce is immoral, 
in restraint of marriage and opposed to the 
principle of S. 26 of the Contract Act and can- 
not therefore, be enforced. [Scot-Smith and 
Dundas , JJ .) Abbas Khan v Rasul. 

ILah 57 4 : 58 I C. 167. 

DAMAGES — Assessment cf — Committee 
of experts — Adjudication by when binding on 
parties . 

The appellant entered into a contract to 
deliver certam quantities of cotton, and having 
failed, sought to ha\e the price of the amount 
not delivered fixed at the ordinary market rate. 
It was found however, that the transaction, 
though purporting to be an ord natv contract 
was in reality in the nature of speculations on 
the rise and tall of the cotton market and dealt 
w.th goods wh ; ch had no real existence in the 
market; also that in such transaction it was 
customary for the prices to be settled by a 
Skilled Committee of merchants engaged : n 
similar transaction. In the present case, the 
committee settled a higher rate than that 
actually prevalent in the Market. 

Held , that in the absence of proof of fraud 
either in the inception or in the proceedings 
of the Comm itee, the appellant was bound by 
its dec ; sion. 

Mere error would not be suffkrent to upset 
the decision of an expert tribunal voluntarly 
set up for the decision o: matters of skill. {Lord 
Robertson , J .} Pestonji Jehangiri v. Jai- 
singhdas Hanssaj. 

(1903) 22 Bom, L- R. 420. (P C ) 

Breach of contract — Delivery by 

instalment— Anticipatory breach — Remedy by 
breach — Damages — Measure of . 

A breach of contract may take place before 
the time fixed for performance of the contract 
has arrived, where the promisor has repudiated 
the contract. In such an event, the promisee 
may elect to sue him for breach of the contract 
without waiting for the time fixed for perfor- 
mance. This principle applies where the con- 
tract has to be performed in instalments. 

Where there is a breach of a contract to be 
performed in instalments By an unquab'fied 
and positive refusal to perform the contract, 
though the performance thereof is not yet 
due, the injured party may bring his action at 
once for recovery of damages The damages 
for breach of a contract by renunciation there- 
of before performance is due are measured by 
what the injured party would have suffered by 
the continued breach of the other party down 
to’ the time of complete performance less any 
abatement by reason of circumstances of which 
he ought reasonably to have availed himself. 

Though the plambff sues at once for an 
anticipatory breach of a contract, his damages 
are to be assessed according to the cost of per- 
formance, not at the tinje and place of the 1 
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breach, but at the time and place set for per- 
formance. 

The defendants agreed to pay the plaintiff 
Rs. 60,000 as brokerage on account of services 
rendered by him in securing them a certain 
contract. The sum however was net payable 
m one instalment on a smgle specified date : 
the payment was to be d ; stributed over twenty 
years at the rate of Rs 2 500 a year: The de- 
fendants wrongfully rescinded the contract be- 
fore the time tor performance had arrived. 

- Held, that the effect of renunciation by the 
defendants was that the plamtift became forth- 
w ; th entitled at his election, to sue for damages 
for breach ot the entire contract and the 
damages should be so calculated that he might 
be placed, so far as pecuniary benefit was 
concerned, as nearly as possible :n the position 
he would have occupied if the defendants had 
carried out the contract. The qualification 
that the damages were cO be abated to the ex- 
tent that the plaintiff might have mitigated his 
loss, d ; d not apply in the circumstances of this 
case, where a di finite sum was payable by the 
defendants to the plaintiff as the value of 
services already rendered by him. The plain- 
tiff was therefore entitled to the present value 
of the annuity of Rs. 2,500 for twenty years. 

When repudiation of a contract by the 
promisor has been acted upon by the promisee 
who has treated the contract as ended though 
damages are to be measured by ascertaining 
what would have arisen by non-performance at 
the appointed time they should be abated by 
reason of circumstances of which the promisee 
should have reasonably availed himself. This 
pr nciple is applicable to the case where the 
promisee is to be oaid not a fixed salary but a 
share of the profits. 

A suit does not cease to be an ordinary cause 
merely because w- messes are examined at in- 
ordinate length or because the true agreement 
between the parties has to be spelt out of a 
lengthy correspondence. [Hooker jee , C. J . and 
Fletcher, J) Maharajah Manindra Chandra 
Nandy v. Aswini Kumar Acharya. 

32 O L J 168. 

Breach of contract — * Marriage — * 

Damages measure of. 

An action to recover damages for breach of a 
contract of marriage abates on the death of the 
plamtiff. 

Under Hindu Law if there is -good cause for 
the retraction of a maariage contract the 
offender is not liable to be fined ; but he must 
pay the expenses incurred by the bridegroom 
or Irs father during the betrothal ( Mad cod , 
C. J. and Heaton, J.) Balubhai Hiralal v. 
Nanalal Bhagubhal 44 Bom. 446: 

22 Bom. Ij. R 143 : 64 I. C. 624. 

— Cause of action — Institution of civil 

suit. 

Ko suit hes for damages, aga ; nsfc a defend- 
ant for maliciously and without reasonable and 
probable cause, instituting a civil action ; f4 
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C. L. J. 515 and R. 45 Cal. 550 ; 21 C. L. J. 6S 
appr. ( Asutosh Mukcrjee, Fletcher , N. R. 
Chatter je, Teunon and ■ Chudhuri, JJ } 
No ren on a Nath Koek v. Bhusan Chandra 
Pal. 31 C L J 495 : 57 I C. 375 

Cause of action — Malicious initiation 

of legal proceedings 

In the absence ot proof of malice a suit will 
not lie for damages for obtaining the appoint- 
ment of a receiver. {Mating Kin , J) M. M. 
P. L. K. C HETTY v. Sapaya Maistry, 

12 Bur- L. T. 239 : 58 I. C 960 

Contract — Breach — Goods to be 

delivered under contract to be manufactured 
of a particular mill — Contract conditional 
and not absolute — No implied warranty to 
get the goods from the particular mill and 
supply— Condition not fulfilled — Right of 
pa rt ies — Damages . 

The plaintiffs and the defendants entered 
into a contract under which the defendants 
undertook to supply to the plaintiffs 864 bales 
of dhoties manufactured in a particular mill 
on or before 31st December 1918. ‘ The 
material clause of the contract was : — “ Deli- 
very by the 31st December 1918. Goods to be 
manufactured (Bunto) - are sold. The same are 
to be taken delivery of as and when the same 
may be received from the Mills.” The defend- 
ants supplied a certain number of Dhoties but 
failed to supply the number contracted for. 
The plaintiffs thereupon sued to recover 
Rs. 70*216-12-9 as damages for failure on the 
part of the defendants to supply the full num- 
ber. The defendants contended the contract 
was conditional as the foundation of the con- 
tract was that the goods if supplied by the mill 
were to be delivered by the defendant to the 
plaintiffs. The Court of first instance awarded 
the plaintiffs Rs. 2875 as damages on the 
ground that the defendants had failed to 
supply a certain number of bales which they 
ought to have supplied but refused a part of 
the damages claimed on the ground that the 
contract was not to be interpreted as an abso- 
lute undertaking to supply the whole number 
contracted for. On appeal by the plaintiffs : — 
Held , confirming the decree of the lower 
Court, that as the goods to be delivered were 
goods which were to be manufactured or were 
under manufacture the foundation of the con- 
tract disappeai'ed if the goods were not supplied 
to the defendants by the mill ; that, on the 
true construction of the contract, the vendor 
did not warrant the manufacture and supply 
by the mill of the goods in question : and that 
as the impfied condition was not fulfilled both 
parties were released quoad those manufactur- 
ed goods and neither party had any claim 
against the other for damages. {Heaton and 
Marten , JJ.) Hurnandbai Fulcfiand t\ 
Pbagdas, 22 Bom- L. B 343: 

56 1 C. 632. 

— — Contract of 1 indemnity — Breach — 

Assessment of damages — -Principle— Costs of 


j DAMAGES- 

i 

i 

litigation — Recos-ery of. See C. C. Code , Sen, 
II. Para, 16. ‘ 38 M- L. J- 470. 

Contract of service — Broker employ- 
ing under -broker for a term — Termination of 
broker’s appointment — Dependent contract * 

Wnere a firm trading *n sugar employed by 
an agreement certain brokers for the sale and 
purchase at sugar for a period ot five years 
from the date of the agreement or lor such 
other period as should be mutually agreed 
unless the agreement should be sooner deter- 
mined under provisions therein contained and 
the brokers in their turn appointed under- 
brokers on an agreement winch was to be in 
force during the subs'stence of the prior 
agreement oi brokerage and the prior agreement 
was ended before the expiry of five years. 

Held, (1) that the agreement of underbroker- 
age came to an end under the very terms of 
the contract the moment the agreement of 
brokerage was terminated ; 

(2) that even apart from the language of the 
agreement the agreement of under brokerage 
would come to an end with the termination of 
the brokerage agreement as, the agreement of 
underbrokerage was only in respect of the 
sugar bought and sold by the brokers under 
their agreement with the firm ; 

(3) that the underbrokers would however be 
entitled to damages between the date of their 
dismissal and the date when the agreement of 
brokerage came to an end and note for the 
whole unexpired portion of the period of under- 
brokerage agreed to ; and 

(4) that a new and different agreement 
entered into by the brokers with the firm for 
the purchase and sale of sugar for a further 
period and under fresh terms would not enure 
to the benefit of the underbrokers so long as it 
was not ended simply as a means of defeating 
the underbroker’s rights, f Lord Buckmaster * 
J ) Lachmandas Khandelwal v . Raghu 
Mull. 47 Cal. 290: 24 C. W- 1 $ 577: 

11 L W. 551 : 58 I. C. 851- (P. C ) 

Easement — Light and air— Obstruc- 
tion — When actionable. 

To constitute an actionable obstruction of 
ancient lights, it is not enough that the light is 
less than before: there must be substantial priva- 
tion of fight enough to render the occupation of 
the house uncomfortable according to the 
ordinary notions of mankind, and, in the case of 
business premises, to prevent the plaintiff from 
carrying on his business as beneficially as 
before. 

The easement acquired by ancient light is 
not measured by the amount of fight enjoyed 
during the period of prescription, but the 
owner of the dominant tenement obtains a 
right to so much of it as will suffice for the ordi- 
nary purpose of inhabitancy or business accord- 
ing to the ordinary notions of mankind having 
regard to the locality and surroundings. 

Where the raising of a compound wall by 
the defendant had rendered the habitation 
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of the plainbfPs room a most uncomfortable 
one for a gentleman in the position, of the 
plaintiff, he is entitled to get so much of the 
wall demolished as had produced that effect 
(K. R. Charter Jec an Panion, JJ) Hiralal 
DUTTA v’ hi o hen dr a x at h Banesjee 

57 L 0 706- 

• Interference z cith exercise of pro- 

prietary rights — Li abdi ty 

A person, who unlawfully interferes with the 
exerrise of the property rights of another, 
commits an act m the nature of trespass to 
property and is bable for damages in an action 
for trespass: {Hooker fee, 0,C J and PI richer, 
Chatter jee , T canon and Chaudhuri JJ ) 
Norex dra Nath Koer v, B njs vn C t ! .ndra ' 
Pad. 81 C. L, J. 495 : 57 I. 0. 375 

• Lease — Breach of covenant — Mining 

lease — Omission to leave barrier. 

A lessee of a coal mine, cotenanted with the 
adjacent owner in the folio whig terms — 

"It is settled for the convenience of carrymg 
on the bus ; ness of both parf'es as well as to 
obviate chance of future cl 'smites a 30 feet 
broad barrier or a Bund of coal will be kept 
on the southern boundary of the land settled 
with me. Out of the same 30 feet I shall work 
after leaving out 15 feet towards my own 
boundary and you will also similarly work afrer 
leaving out 15 feet towards your own boundary. 
If any of the two parties encroach upon the 
said Bund and loss thereby is caused to the 
other the party at fault wdi be liable for the 
loss to the other party and vice versa. If both 
the parties agree, then he w 11 be able to 
remove or alter the Bund 99 

The den. lessee cut through the barrier but 
no actual loss was caused to the plaintiff’s 
mine. Plaintiff's sued the deft, for damages on 
the ground that he bad to leave another 
barrier coal 30 feet wide between the two 
m’nes 

Held* that the deft was liable only for such 
loss as might actually accrue to the plff . and 
not to any loss which he might put himself to 
prevent the accrual of loss 

A trespasser may be liable not only for the 
coal which he was actually taken away but also 
for the damage which he has occasioned 
thereby (and otherwise) to the coal which is 
left in the mine, and to the mine generally 
as, for example, for coal rendered unworkable 
by reason of the trespass. But such a claim, 
if it has any. foundation a: all, must be based 
on trespass and not on the covenant. (Das and 
Admni t JJ.) The Londa Colliery Co , Ltd., 
v. Bepin Behary. 57 I. C. 307. 

Malicious attachment — Malice- 

Proof of t essential. 

To sustain a claim for damages for wrongful 
attachment of property, plff. must establish 
not only want of reasonable and probable 
cause but also malice in fact on the part of the 
person attaching the property. 12 Ind. Cas. 507; 
35, Mad 598; 10 Md.T. 365; 21 M. L. J, 1052. 
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Foil (Shadi Lai, J ) Hue am Chaxd v Umar 
Dix. 21 P. L B 1920 : 54 I C. 827. 
Mabc’ous prosecution — Malice — Ab- 
sence of reasonable and probable cause — Onus 
on plff See Malicious Prosecution. 

56 1- C. 161. 

.Measure of Coal mine— -Wrong f ul 

extraction of Coal . 

On the question as to the basis on which 
damages for wrongful extraction of coal from 
an adjacent mine ought to be assessed. Held 
that as !t was not shown that the deft, acted 
iairly and honestly or inadvertently or under a 
mere mistake or under a bona fide belief of 
title, the plff. company was entitled to the 
value at the pits mouth of the coal worked 
and gotten by the deft, from the plff's mine, 
making to the deft, all just allowances for the 
cost and expenses incurred by him in bringing 
that coal to the pit's mouth, but not including 
the cost of getting or sending the coal. {Das 
and Foster r JJ.) The Londa Colliery Co., 
Ltd. v. Bipin Behary Bose. 

1 P. L. T* 84 : 55 I- C. 113. 

* Measure of — Contract for sale of goods 

— -Breach — Mode of assessment of damages. 
See Contract Act, S. 73. 31 C L J. 93. 

Measure of —Contract — Subsequent 

variation — Breach of contract See Contract, 
Breach of 22 Born- L H 838- 

Measure of — Dispossession of pur- 
chaser at execution sale — Decree on usufruc - 
tuary mortgage. 

Where an auction-purchaser in execution 
of a decree based on a usufructuary mortgage is 
dispossessed and claims damages for the period 
of his dispossession, the purchase money pa’d 
by him is not to be taken into consideration 
m assessing the amount of damages. He .can 
either get interest on the basis of the mortgage 
or damages to the extent of the rent of the 
property of which he has been deprived. {Kan- 
haiya Lai , J. C ) Nawab Saiyad Wilayat 
Husain v. Zamani Begam. 54 j. C- 112. 

Measure of — Sale of goods — Breach 

of contract — Date for supply . 

The plantiff entered into a contract with the 
defendants to purchase 50 tons of wheat of a 
particular description and quality at Rs. 8-2-0 
per cwt. The delivery was to be in May or 
June 1918. The railway receipts relating to 
the wheat were handed * over to the plaintiffs 
withm the contract time. The plaintiffs took 
delivery and warehoused the goods about the 
13th of July 191S, The Plaintiffs found on 
examining the wheat that it was not a proper 
and fair tender against the contractor. Surveyors 
of both the parties held a survey and adjudged 
that the wheat tendered was not according to 
the contract. The plaintiff rejected the wheat 
and on 23rd August 1918 bought 49 tons of 
wheat of the quality and description mentioned 
in the contract and sued the defendants to 
recover Rs. 2,25045*0 the difference between 
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the contract price and the purchase price of 
the 49 tons The court of first instance 
decreed the cla’ : ra hold'ng that where there 
was an attempted performance of the contract 
the date of the breach must be taken as the 
date when the parties actually found that the 
goods tendered were not of the contract 
quality:— 

Held \ reversing the decree of the Lower Court 
(1) that the date ot the breach must be consi- 
dered as the date when the seller ought to ha\ e 
tendered goods of the contract quality and faded 
to do so ; 

(2) that the plaintiffs had faded to prove that 
the date must not be taken to be the date of 
the breach and they had not proved that there 
was any difference between the contract rate 
and the market value at the due date (Madeod, 
C J. and Heaton , J) Rvmciiandry R am- 
VALLABH V, VASANJI SONS & Co. 

22 Bom. 3b R 874 : 57 I C. 978. 

— Measure of — Sale of Specific area of 

land — Eviction of vendee from part — Damages, 
See Vendor and Purchaser. 1 Lali 380 

Over flow of the rain water through 

water embankment to prevent rain altering 
over land — Washing away of land on the bantz 
of the water course — Damnum sine injuria . 

The pla : ntiff and the defendant owned lands 
on the opposite banks 01 a nalla- water course. 
These were on a lower level, and ram water 
from the higher lands used to pass through 
them in the ramy season. Both parties erected 
dams on the extremity of their lands, which 
penned back the rain water and forced it to flow 
through the nalla. The large volume of water 
that thus swept through the nalla washed away 
a portion of the plamtifffs land abutting on 
his bank. The plamtiff thereupon asked the 
defendant to remove the dam on his land and 
to restore the land washed away. 

Held , dismissing the suit, that both the 
plaintiff and the defendant had equal rights to 
protect their own properties by turning the 
water which threatened to flow over their land 
in' times of flood, into the nalla and, if in con- 
sequence of that the combined water, which 
would otherwise have gone on to the land of the 
parties, caused damage to the banks of the 
nalla, it was the business of both the parties to 
protect themselves against damage which 
might result when there was excessive flow of 
water in the nalla. 

An owner of the property is entitled to 
protect himself against water which he has 
not ’ brought on his land himself. He is 
entitled to divert water which threatens to do 
damage to his land. Likewise his neighbours 
have a right to protect themselves against 
water which threatens to do damage to their 
properties. (Macleod, C. J . and Heaton, J.) 
Shjdramappa Mariappa v. Mahomed Yusaf. 

22 Bom. L. R. 1107* 


j DAMAGES. 

Quantum of — ■ Appellate Court when 

justified in interfering with decision of trial 
Court 

Per Sanderson, C. J — The Court of Appeal 
should not interfere unless the decision of the 
trial judge on a question ot damages appears 
to be clearly erroneous ff C. 7c0 Ref. 

Per Woodrofrc , J — The Enghsh cases which 
deal with the quest. on Oi revision ot damages 
by the Court of Appeal hate no application m 
this country where the jury system does not 
prevail Here the question of damages is to 
be dealt with by the Court cl Appeal as any 
other portion of the case. [Sana erson, C. j. 
and Woodroife, J ) ju stain Hull v. Arthur 
Francis Paull. 24 C, W 1ST. 352: 

58 1. C 421. 

Trespass — Liability of person in 

possession and abettor, 

In a suit for mesne profits on the ground of 
possession damages can only be recovered for 
the time possession was actually retamed by 
the defendant But if he is himself out of 
possession he cannot be held liable for the 
profits which he has not received unless he has 
abetted the trespass by the person m actual 
possession of the land. ( Mittra , A J. C.) Soni 
v. Maghashiram. 55 I C 48, 

| Vendor and Purchaser — ■ Costs of 

purchaser in defending title to property — 
Liability of vendor . 

Upon a covenant by a vendor of lands to 
indemnify the purchaser against all losses that 
latter might be put to in defending his title or 
enjoyment oi the lands, from adverse claims, 
the vendor is bound to pay the purchaser not 
merely taxed-costs as between party and party, 
of suit m which he had to defend his title, but 
the actual costs which he had to pay his legal 
advisers, and which are reasonable in the 
circumstances ot the case. Smith v. Compton 
(1832) 3 B & Ad., 407 followed. {Wallis { C. /, 
and Seshagiri Iyer , JJ Venkatarangayya 
APPA Row V. VARAPEASADA ROW. 

43 M. 898. 

^Vendor and vendee — Material Defect 

in tide — Omission to disclose — - Refund of 
purchase money by vendor. See T, P. Act S. 
55 (1). 58 I. C 529, 

-7 1 — ‘Voluntary offerings — Suit for compen- 

sation for loss oi — Maintainability — Archaka — 
Wrongful dismissal by Duarmukartna— 
Archaka’s suit for compensation for loss of 
emoluments during exclusion — Effect,' See 
(7979) Dig. Col. 485. Balasubramania Sastri 
v. Ponnuswami Aiyer. 54 I, C- 721- L 

- Wrongful attachment — Costs of pro- 
ceedings for releasing. 

Where in an execution proceeding a person 
not a party to the suit objects to an attachmen 
of property and under an erroneous decision i 
ordered to pay the costs of the other side* he Iq 
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entitled to recover ihe sum so paid as damages. 
(Stuart, J. C) MaikU L^l v NtzR Ahmvd 

55 I. a 657. 

~W rongfu l attackme nt — L iabil i ty of 

decree -holder 

A suit for damages is maintainable against a j 
decree-holder for wrongful attachment of 
moveable property which was pointed out by 
him as the property of tvs judgment-debtor 
(1910) 2 KB. 244 Ref. (Mukherjee and 
Fletcher , JJ.) Bhushan Chandra Pal v 
Norendra Nath Koer. 32 CL J. 236- 

— — ' Wrongful attachment — Proof of — 

Malice if essential . 

To sustain a claim for damages for wrongful 
attachment of property plaintiff must establish 
not only want of reasonable and probable cause 
but also malice in fact on the part of the person 
attaching the property. (Shadi Lai , J ) Hukam 
Chand v . Umar Din. 21 P. L R 1920 : 

541 C 827 

DEBTOR AND CEE DITOE— Interest 
on debt — Creditor on alien enemy firm — 
Interest whether suspended from the date ox 
hostilities to the date on which crediter obtain- 
ed license to trade. See (1919) Dig , Col. 486. 
Valli Mahomed Abu v. Berthold Reif, 

44 Bom. 1. 

DEBUTTER PROPERTY -Purchase 
oi by Shebait benami at court sale in execution 
of decree against debutter property. See Hindu 
Law Debutter Property, 

24C. W. N. 478. 

DECREE— Amendment of — Costs — Provi- 
sion as to — Insertion of. See. C. P. Code. S. 
152. * 54 1. C. 827- 

Amendment — Small cause decree — 

Revision — Application for amendment to be 
made to lower court. 

A decree of a Small Cause Court is final and 
not appealable, and although in certain cir 
cumstances it may be set aside or modified by a 
High Court in virtue of its revisional powers, it 
must remain the decree of the Court which 
originally passed it when the High Court 
declines to interfere with it on the revision s ; de 
and the Lower Court is accordingly competent 
to entertain an application for its amendment. 

( Rattigan , C. J) Khuda Baksh v. Allah 
Dztta. 1 Lab. 342 : 58 I. C. 830* 

— - Construction — Conditional clause — 

Trial clause — Trial conditional on payment 
of costs. 

A suit for partition was dismissed fqx non- 
inclusion of all joint properties in the plaint 
and the trial Court _ dismissed the suit. The 
Court of Appeal set aside the order of dismissal 
of the suit and remanded the case on condi- 
tion that plff. appellant should pay to deft, 
respt. the sum of Rs 200 as costs both in the 
Lower Court and of the appeal : — 

Held , that the proper construction of the 
Ofder that the ease should be remanded 


DECREE. 

and heard upon the issues not already decided 
only on condition that plff paid deft, the sum of 
Rs 200 and that the trial court should refuse 
to proceed with the case until the condition 
imposed by the Appellate Court had been com- 
plied with. (Miller, CJ and Coutts,J.) Jogesk 
Chandra Chakravarti v. Makunda Lal. 

(1920) Pat- 65. 

Construction — - Conditional decree, 

what is. See (1919) Dig. Col. 488 Kanshi 
Ram v. Tagra. 2 Bah- B J 125. 

Construction — Execution proceed- 
ings — Ancillary relief not granted expressly 
in decree — Enforceable in execution. 

Plffs. sued to set aside a sale for default of 
payment of Government Revenue on the 
ground that the deft who was auction pur- 
chaser and who was an usufructuary mort- 
gagee of part of the property had fraudulently 
withheld payment of the revenue, Plffs. also 
prayed that the deft, should convey the 
property to them and give them possession. 
The High Court declared the sale to be invalid 
and ordered the property to be conveyed to the 
plff. on a payment by them of the purchase 
money and interest. The Privy Council held 
that the High Court’s description of the sale as 
invalid was a nrsconception of the legal position 
and substituted therefor a declaration that the 
property purchased must be held for the benefit 
of the plaintiffs and the auction purchaser 
according to their respective interest. With 
this variation the decree of the High Court was 
confirmed. When the plffs. applied for execu- 
tion of the decree the deft, objected that the 
plffs. had not been awarded delivery of 
possession. Held, that the High Court and 
the Privy Council both intended that the relief 
as to the delivery of possession being ancillary 
should be included in the relief as to the 
execution of the necessary conveyance, and that 
delivery of possession could be made in the 
execution proceedings. (Mullick and Sultan 
Ahmed , JJ) Deo Nandan Prasad Singh v. 
Janki Singh. 5 P L J. 314: 

I P. L. T. 325 : (1920) Pat. 266 : 

56 L C 322. 

Construction — * In favour of — - 

Executability of decree — Ambiguity-Reference 
to pleadings and judgment . 

A decree must be construed in a fair and 
reasonable spirit so as to advance and not to 
impede its execution. 

An execution Court cannot vary or alter a 
decree under execution but it must be satisfied 
as to what it is called upon to execute, and in 
order to find that out, when the decree is not 
clear and it is an appellate decree, the Court 
is justified in referring to the pleadings and the 
decree of the trial Court. (Sultan Ahmad, JJ) 
Tralokhya Nath Mazumdar v. Sarat 
Kumar Singh. 1 Pat- L T. 528 : 

56 I. C. 283- 
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Construction — Instalments for pay- 
ment — Default — Forfeiture— Waiver 

The plaintiff obta ned a decree in 18^4 which 
directed that interest should be recovered at 
the rate oi Rs, 262-8-0 per annum before 31st 
cf May e/ery year Irom 1892 and that the 
principal amount snould be recovered in 
twenty-five years It further d : rected that ii 
the judgment-debtors obstructed the plahuiff 
in attaching the cash allowance till his prin- 
cipal was pa’d or obstructed the plamtfff m 
getting his interest every year till the principal 
was paid or obstructed him in any other way 
or it the pla'ntiff did not get the interest every 
year from the Judgment-debtor the pla ntift 
should recover the whole amount, principal and 
interest by sale of the mortgaged cash allowance. 
The Judgment-debtor made default in payment 
of annual instalments of interest. Execution 
of the decree was taken out in 1902 and Rs. 171 
odd recovered in 1903 and Rs 165 odd in 1908 
Another Darkhast was filed in 1933 but was 
infructuous. In 1904 one more Darkhast was 
filed but it was d'snrssed. In none o: those 
Darkhasfs was the po nt taken that the plaintiff 
was barred from execut-ng the decree because 
he had not taken advantage ot the default 
clause. The present Darkhast was filed .n 
1916 praying for execution for the whole 
amount, principal and interest 

Held , that, inasmuch as the pre/ious conduct 
of the part’es s lowed that the plff. should not 
be barred absolutely from executing the decree 
merely because he had so ugh c to execute the 
decree ior the instalment in arrears, it was 
open to him after 1914, when continued default 
in the payment of interest was made, to take 
advantage of the decree and execute for that 
instalment which was in arrears and for the 
principal amount. ( Macleod , C. J. and 
Heaton , J ,) Amrit Kahanderao v. Govind 
Ramachandra. 44 Bom. 840. 

22 Bom. L B- 919 : 58 I- C. 65- 

— Execution of — I ndefinitness — Shares 

of Judgment- debtors not specified , 

A decree is not incapable of execution merely 
.because it omits to specify the shares of tne 
judgment-debtor in the property decreed, if the 
decree-holder has secured possession. (Mittra, 
A, J. CJ Amir Au v. Go pal Das 

54L c. 924- 

Form of — Ejectment suit— Trespass- 
ers — Trust 'property — -Co-trustees Notice to 
quit by one of the trustees — Effect Sec Trust 
Management. 39 M L J. 685- 

r Form of — Legal representative — Suit 

against. 

When a suit is brought agamst the legal 
representative oi a deceased person on a bond 
executed by the deceased and proved to be 
genuine the court ought not to d : snrss the suit 
on the ground that tae deceased has left no 
assets but should pass a decree agamst the 


: DECBEB. 

assets of the deceased, if am:, in the hands of 
the defendant (Rafique, J ) B^sti Rim v. 
Rustam Sing a. ' 56 I C 518. 

-Setting aside —Decree of c' vil creditor 

as fraudulent and collus’ve — Fraud and collu- 
s'on — -What constitutes— Decree on perjured 
evidence — Mot a nullity nor 1 able to be set 
aside. See C. P. Code, S. 73. 

11 D W. 31. 

Setting aside — Ex parte decree ob- 
tained by fraud — Onus. 

In a suit to set as ; de a decree on the ground 
of traud the plaintiff must prove that the 
decree was obtamed by some fraud practised 
upon the court. The dishonesty of a claim, 
on which a plaintiff obtams a decree* after 
follow : ng strictly and honestly the procedure 
laid down for the trial of suits, cannot justify 
the setting aside of the decree in a subsequent 
suit. Therefore if the plaintiff cannot prove 
that the decree was fraudulently obtained, he 
cannot succeed whether the original claim 
t against him was true or false. (, Sultan Ahmed t 
J.) Mahant Krishna Dayal Gir v. Lakshmi 
: Nyeain. 1P.LT. 486. 

Setting aside — Fraud Exparte decree 

— Perjury . 

An ex parte decree wlvch has become final 
cannot be reopened in another suff, except 
upon the ground of fraud as an extrinsic 
collateral fact vitiating the proceedings in 
which the decree was obtained. It is not 
sufficient to allege that exparte decree was 
obtained from a false claim. ( Jxvala Prasad , 
J) MUiARANI JANKI KUER V . MaHABIR 
Singh. 

58 I. c. 317. 

Setting aside— Fraud — Perjured evi- 
dence — Not a ground — Exparte decree. 

It is settled law that the mere fact that the 
claim in a suit decreed ex parte was supported 
by perjured evidence is no ground for the 
mainta’nability of another suit to set it aside. 

16 C W. N. 1002; 18 C. W. N. 447 ; 38 Mad. 
203 foil. 

The principle is also equally applicable to a 
false case, where the opposite party has been 
duly served with notice and owing to laches has 
no: appeared and the suit has been decreed 
ex parte. If notice had not been served or if 
the defendants were prevented by the plaintiff 
from appearing by tricks or misrepresentation, 
there would be some extrinsic collateral act in 
the nature of fraud vitiating the previous 
adjudication. 25 Q B D. 310 ; 10 Q. B. D. 
295 ; 2 Sm. R. 'cases 745 ; 3 Ch. Ap. 203. 
referred to. (Coutts and Adami , JJ.) Kripa- 
Sindu Panigrahi v. Nan du Charan. 

1 p. Ii T 239 : (1920) Pat- 209 : 

56 I. C 615' 

-Setting aside — -Fraud — Perjury not a 

ground for setting as'dcdecree-Ex parte decree 
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DECREE. 

— Dismissal of apphcation under O 9, R 13- 
Bar to jures suit. See C P. Code O. 9, R 13. 

1 P It T 735 

"e-ting as : de— Frau d — ' W nat — C on s - 

titutes — False evidence — Decree obtained on — 
It liable to be se: as : de See (1919) Dig Col 
489. Man in dra Nath Mitt a v H uti Mond\l 
24 C W. IT. 133 : 54 I C 626- 

Setting aside — Grounds for-— Error 

if enough. 

A suit to set aside a decree on the ground ot 
error is not ma ; nia ; ruble (S C W. X. p 473 
d’ss. 17 C. \Y. X. p 32 and 3 C W. N. p 372 
followed ) (Lindsay, J ) SURAJ B*k:-ish 
Singh Raj v v Brij <aj Kunw-vr. 

23 O 0. 140 

— Setting aside — Grounds fur — Fraud 

— What constitutes . f 

A suit to set aside a previous judgment on 
the ground of fraud was not maintainable 
in the absence of any contrivance by which 
the person sumg was prevented from placing 
his case before the Court in the previous suit. 
Fraud is no doubt an extrinsx collateral act, 
which vitiates the most solemn proceedings ot 
Courts of justice but fraud must first be 
established as a fraud in relation to the 
proceed ngs in Court before the record can be 
examined for the purpose of giving one Court 
the opportunity to differ from another Court on 
a question of fact. 10 Ch. D. 327 followed. 
18 C. W. N 447 ; 10 Q. B. D. 295; 25 Q. B. D. 
310 dish (Das and Adami, JJ) Ram Narain 
Lal Shaw r. Tooki Sao. 

5P-L. J. 259:1 P L». T 119 s 
(1920) Pat- 98 : 58 I- C- 182- 

Setting aside suit for — Fraud — 

Effect of —-Minor -exparte decree. 

Where the decree is not tainted with fraud, 
no suit lies to set it aside as regards parties 
who were majors at the time. 3 C. W. N. 375 
foil 

The objection that the decree was ex parte 
could only be taken by an appropriate proceed- 
ing in the suit itself, e.g., by an application under 
O. 9, R. 13 of the C, P. Code or an application 
for review, or an appeal to a superior Court. 

As regards the two minor plaintiffs, the 
decree was held not binding on them as the 
sanction of the court to the compromise was 
obtained under a misapprehension of a material 
fact 6 Cal. 6S7 foil. (Shadi Lal and Wilber - 
force , JJ.) Jhanda Singh v. Mussammat 
Lachmi. 1 Lah. 344: 

2 Lah. L* J. 623 : 56 I C- 878 

DEED — Construction — • Agreement between 
Zemindar andjagirdar for commutation of 
customary dues — Nature of grant. 

Under an agreement entered into by a jagir- 
dar with certam 2emindars holding permanent 
rights in the jag : r land, he agreed to accept 
certain rates in cash and kind in consideration 
of the customary dues he was entitled to receive 
as jag ; rdar, The Jagirdar died and his son 


DEED. 

brought a suit to avoid this agreement alleging 
that by the terms of the grant conferring the 
jagir a bruited estate only was conveyed, the 
grantee^ rigeis to al enate be mg restricted for 
Irs lifetime. 

Held, that the intention of the grantors was 
to con er a* hereditary estate in perpetuity with 
out imposmg any condition restricting aliena- 
tion, and that upon a proper construction of 
the agreement the intention was to make a 
permanent se: lament and that the pla ; ntiff was 
bound thereby. ( Crump and Kemp , A. J . C) 
Mir Shea Mahamed v. Jethomal. 

56 I C 484. 

Co: '.tract ion — Ambiguity — Entrinsic 

evidence. 

I: the terms of the contract are ambigious 
the rights of the parties may be determined 
with reference to the conduct of the parties 
but in any case where the terms are un- 
ambiguous no evidence can be given of the 
conduct of the parties in contravention of the 
terms of the contract. 3 P. C. 6 q 5 (650) (1871); 
(1900) A C. 260 Ref. 63. (Mookerjee and 
Fletcher , JJ) Bhupendra Chandra Singh v, 
Harihar Chackravarti. 

24 c. w. IT. 874- 

Construction— Ancient grant — Subse- 
quent conduct of grantor and his subordinates 
— Admissibility of to show extent of grant — 
Grant by Govt. See Grant, Construction. 

11 L «W\ 256. 

Construction — Assignment or sub- 
lease. 

When the question is raised as to whether a 
transaction amounts to an assignment or to 
an under-lease the proper test is to see whether 
the lessee under the headlease has parted with 
his whole interest or with a greater interest 
than he himself possessed If he has, then the 
instrument of transfer, or whatever name it 
may be called, is in reality an assignment, A 
lease of the - entire interest of the lessee sub- 
ject to a power to surrender, operates as an 
ass ; gnment and not as an ■ under-lease. (Das 
and Foster , JJ.) The Londa Colliery Co., 
ltd. V. BEPIN BeHARI BOSE. 

1P L.T 84 55L C. 113- 

Construction — Boundaries and area 

— Conflict. 

Where m deeds regarding land there is a 
variation between measurements -and plan it is 
a well recognized principle of construction 
that reliance should ordinarily be placed on the 
latter, (Bezan Petman,J.) Johri v. Jowahra. 

91 P. L. B. 1919 : 58 X C. 67. 

-Construction — Boundaries and area 

— Conflict between. 

Where there is a conflict between the area 
given in a kabuliyat and the boundaries which 
are firm, ascertained and definite, the bound- 
aries must prevail but it the boundaries are un- 
certain the intention should be taken to be to 
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DEED. 

demise the specified quantity of land within 
those boundaries. (Sultan Ahmed , J.) Rit 
lal Mahto ’y. Shilingford. 57 I C 2 

Construction — Boundaries and area 

— Description by reference to map. 

Where the case is on a map and the map 
exhibits the boundaries of the demised land 
the map is decisive on the question o. bound- 
aries unless it contradicts the unambiguous 
description of boundaries in the lease (Das 
and Foster, JJ ) The Londa Colliery Co 
Ltd. v. Bipd? Behari Bose. 

1 P- L. T- 84: £5 I. C. 113 
• Construction-Conduct of parties. 

The terms ot an unambiguous document 
cannot be controlled by the conduct of the 
parties. ( Mookerjec , C. J. and Fletcher , J ) 
Kiransasaski v. Anandy 32 C L J. 15. 

Construction— Conduct of parties — 

Ambiguous terms. 

It the terms ot the contract are ambiguous 
the right ot the part-es may be determined 
with reterence to the contract of the parties 
L R. 3 P, C. 60b (6b0) Ret. But when the 
terms of the contract are unambiguous, no 
evidence can be given of the conduct of the 
parties in contradiction to the terms ot the 
contract, (1900} A, C. 260 (263) Ref. (Mookerjec, 
C. J. and Fletcher, J ) Raja Nikod Chandri 
SlN’G I A SARMA V. HARLIAR CHAKRA VARTr 

Chowdiiury. 32 Cli j. 19: 58 I C. 867 
Contract — Further charge — Com- 
pound interest . 

Where a deed of further charge does not con- 
tarn any covenant to pay compound interest, 
the fact that there is such a covenant in the 
deed ot mortgage, is no ground for allow'ng 
such interest on the further charge. (Kanh- 
aiya Lal , A.J. C) Harihar Dux v, Mathura 
Prasad. 57 I C 599 

Construction — Instalment bond • — ■ 

Waiver — Interest to run in case of default — • 
Irregular payment from time to time. 

A mortgage bond was executed by the defend- 
ant in favour of the plaintiff. It was payable 
by nine halt yearly instalments of Rs 10 each 
without interest, but in case of default the 
mortgagee could cancel the arrangement and 
charge interest at a certam rate. The firs: 
instalment was pa ; d beyond time The 
mortgagee credited it partly towards the in- 
terest which had begun to run and the 
balance towards the principal. The second 
instalment -was paid in time but the mortgagee 
apportioned it in the same way. Thereafter 
from time to time irregular payments ot varying 
sums were made, and were credited in same 
way. In a suit on the mortgage, held that the 
mortgagee was entitled to treat the pay- 
ments made on acccount generally and by 
accepting them he did not waive his right to 
charge interest, ( Ryvcs and Gokul Prasad, JJ ) 
Wezakat HCsain v . MoaAN Lal. 

1$ A- L J. 778 : 58 I. a 7 


DEED. 

Construction — Intention of parties — 

Language. 

Where Courts are asked to dec de the con- 
struction of one or more documents taken to- 
gether and to declare the legal result two 
essential cons' derat : ons hare to be borne in 
mind : (l) What -is reasonably to be taken to 
have been the intention of the parties when 
they made the contract in question, assuming 
them to be or d 'nary reasonsble bus ness people, 
(2) Does the language used by the part'es 
themselves fairly represent or carry out that 
mtention. 

Where the language ; s ambiguous or a party 
has been trapped into using language which, 
probably does not represent Ins real intention 
it may be that the Court is forced by the terms 
actually used to gwe effect to what it may con- 
s*der inflicts hardship, but there 's no stram- 
mg of language and there can he no hardship 
m a case w.iere the party seeking to escape 
trom his liability has, by h ; s own language, 
undertaken, that he would not d spute it, 
(Walsh, J) Mahabir Sing i v. Jag Mohan 
Lal. 57 I- C. 569. 

Construction — Mortgage — Stipula- 
tion for payment of interest — Period. 

A mortgage deed provided tor the payment 
of the mortgage money w tb interest com- 
poundable hair-yearly after the expiry of five 
years It further stated that ; i the mortgage 
money was not pa ; d the mortgagee would be 
enotled to obta’n foreclosure. Bela, the mort- 
gagee was entitled to cl Am ;n.c :es* lor the 
period subsequent to the exp'ry ok five years 
for which the mortgage money may remain 
unpa'd. (Kanahiya Lal, A J. C t ) Rameshar 
Baksh v. Prab iu DU'al. 57 I C 533 

Construction - — “Person” includes 

coporation. See Cal. High Court Rules ck. 
XIII R. 9- 24 O W 1ST. 1007. 

Construction — Sale — ■ C. rtijicate — • 

Subsequent conduct . 

Two rules of construction apply to documents 
of title, such as sale cert : fi cates* "One ot tnese 
rules is” fasla demonstrati o non nocet; another 
is non accipi debent verba m demostrationem 
falsam, quae com pe*ent in 1 mi tat on veram,” 
The first rule means, that ii there be an 
adequate and sjtffic on: descripoon - w th 
convewent certainty ot w.tat was meant to pass, 
a subsequent erroneous add won w 11 not v:ua-e 
it. The characteristic ot cases witlr'n the rule 
i s, that the descnpt’on, so tar as it ; s true, 
applies to one only. Tne other rule means, that 
if it stand doubtful upon the words whether; 
they import a false reference or demonstration, 
or whether they be words of res'ra nt that - 
limit the generally of the former words, the 
law will never intend error or falsehood. If, 
therefore, there is some land where'n all 
demonstrations are true, and some where'n 
part are true and part ialse, they shall be 
intended words oi true bmkation to pass only 
those lands where'n circumstances are trtiek* 
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DEED. 

Evidence of conduct subsequent is admissi- 
ble when the terms of the contract are amb ; - 
guous: (Muxcrjee A C. J and Fletcher and 
Teunon, JJ.) The Secretary of State for 
India in Council v, Kumvr Narendra Nvth 
Mitter. 32 C. L J. 402 

— Construction — Sale or mortgage — • 

Unregistered agreement to reconvey — Evi- 
dence Act, S. 92. 

The plrf purchased some lands under a sale- 
deed. At the same time he passed an unregis- 
tered agreement to reconvey the lauds at the 
end ot five years. He leased the lands to the 
vendor Plff having sued to recover possess'on 
of the property, the vendor deft contended 
that the sale was in effect a mortgage and relied 
on the agreement to reconvey. The trial court 
held that the ag r eement be ; ng unregis*ered, 
could not be looked at , and passed a decree for 
possess'on. On appeal, the lower appellate 
court held that the transaction was a mortgage, 
smee the defend mt would never have passed 
the sale deed if plff. had not assured him that 
h : s ownership was not lost and that he would 
be allowed to redeem. The plff. having apphed 

Held, (1) decreeing the su : t, that the view 
that the transaction must be considered a mort- 
gage, because there had been a m ^representa- 
tion at the time the document was s : gned, could 
not be upheld. 

(2) that the defts 9 case wh'ch was one for 
specific performance of an agreement to re- 
convey, could nil succeed 

Per Macleod, C . J . — -Wnere the question ; s 
w nether a sale deed and an agreement to recon- 
vey make together a mortgage by conditional 
sale, the court has, strictly speakmg, to look 
to the actual contents of the documents and 
construe them accord ngly. But it may be that i 
there is such extr'nsic evidence and circum- 
stances wired show the relatipn of the written 
language to existing tacts, that it wou : d be 
possible to come to the conclusion that the 
document wlvch on the face of them con- 
stitute a sale and an agreement to reconvey 
wkh'n a certam period or after a certain 
period, amount to a mortgage. (. Maclcod , C. J . 
and Heaton, J ) NaMDEV t> DhondU- 

22 Born- Ii B. 979 : 58 I. 0 406- 

— Construction .* — Shankalap , grant by 

way of —Grantor reserving no right to herself 
— Grantee to hold bitla lagan 1 , with heritable, 
and transferable rights — U ndcr proprietary 
rights — Declaratory suit cause of action. 

A Hindu widow executed a Shankalapnam 
deed in favour of the fam ly pr : est reciting 
that her husband had made a gift by wav of 
Shankalap m Ivs favour in certarn Sir 
Matahti and grove-land and that she was also 
giv ng h ; m a shankalap grant of 25 b : ghas of 
1 md bitla lagan i. Toe lady declared in that 
deed that aue: the da'e of the deed she wts to 
have no sort of rght or ckvm to the property 
anl tin" the irans eres was to hold it for ever 
with heritable and transferable rights. 


DEFENCE OF INDIA ACT. 

Held, that the deed conferred only under pro- 
prietary rights. ( Lindsay , J.) Ganesh Pra- 
sad v. Bishunath. 23 O C 30 : 

56 I. C. 354' 

Construction — Will or deed inter 

vivos — Registration 

Where a document styled a will contains 
nothing more than a declaration of an intended 
adoption which was however never carried out 
and a statement of the wishes of the executant 
thereafter, and is in the nature of a transaction 
inter vivos and the document is not reg'stered, 
It has no legal validity whatever. 

Calling a document a w 11 does not make it 
so. ( Lord Moulton ) Tirugnanapal v. Pon- 
nambal Nadathi. 28 M L T 190: 

(1920) M- W. N. 559: 

12 L W. 660 : 58 I C 228. (P. C ) 

Execution — Date of — Document 

signed some days after it is written. 

Tne mere tact that a document :s signed and 
attested a few days a' ter it is written does not 
invalidate it or in any way alter the nature of 
the case set upon its basis though the date of 
actual execution as establshed by the evidence 
is found to be shghtly at variance with the date 
entered in the plaint. (Kanhaiya Lai and 
Lyle , A.J.C) Nazir Bibi v. Ram Ratan. 

54 I. C. 877. 

Execution — Date of— Presumption, 

There is a presumption that a document was 
executed on the date it bears. (. Kanhaiya Lai 
and Lyle, A.J. C.) Lala Parshotam Das v, 
NiziR Hussain. 54 I. c, 846. 

Material alteration — Deed becomes 

| vo : d — Suit for moneys advanced— Maintam- 
I ability of — Suit for damages for breach of con- 
1 tract evidenced by document materially altered 
no*: makitamable, See Contract Act, 65 . 

(1920) M. W. T. 187. 

DEFAMATION — Examination as witness 
— Question put to witness — Compelled to 
answer — No defamation. See Evidence Act, 

5- 132, 18 A. L. J. 112. 

DEFENCE^- — Bar of Limitation to — See 
Lim, Act. Art 12 (a) Ss. 26 and 28. 

22 Bom. Ii. B. 1082, 

DEFENCE OF INDIA ACT ~Rr. 25 

(/} and [2) — Offence under — Report of 
police on direction of District Magistrate — • 
Conviction if bad for want of proper com - 
plaint — Police Superintendent — - Delegation 
of powers . 

Where a District Magistrate is empowered 
to order or authorise, complaints to be made 
in respect of such offence as came within the 
perview of R, 25, (1) of Defence of India Rules 
1915 directed the superintendent of police to 
make an enquiry, complete the case and send 
it up for trial and in due f course the police put 
up a chalan before the District Magistrate who 
sent to the trying Mag'strate who had disposed 
ox it ; 
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DEEHASf AGE. R. ACT, S. 10 

Held , that the conviction of an offence under 

R. 2 5, (1) of the Defence oi Ind ; a Rules of 191c 
was not bad m law under sub-R. 2 oi the su’d 
rule and the mere fact that the information 
which had been laid was prepared in the same 
form as a chalan does not render the infor- 
mation anything other than a complaint 26 B 
150 F. B. foil. 28 P. R 1883 Cr ; 16 P R 1890 
Cr. ; 2 P. R. 1S92 Cr ; 3 P. R. 1S92 Cr.; 20 
P. R 1894 Cr ; 37 C 467. Referred to The 
superintendent of police was competent to 
authorise any of his subordinates to make the 
report or lodge the information. {Broadway , J .) 
Khushal Singh v . Emperor. 

2 Lah. I.. J. 707- 

DEKHAK AGRICULTITRISTS’RE- 
LIEF ACT (XVII OE 1879) S 10 A— 

“ Agriculturists " definition of— Extension of 

S. 2— Whole Act if applicable- -Oral evidence to 
vary terms of written document . 

The defendants executed a sale deed of lands 
to the plaintiff in Dharwar in 1903, sometime 
after Ss. 3 and 20 of the Dekhan Agriculturist's 
Relief Act were extended to that District. The 
whole Act was made applicable to it in 1905. 
The plaintiff sued in 1916 to recover possession 
of the lands sold to him by the defendants. 
The defendants contended that the sale was in 
reality a mortgage des ; red to adduce oral 
evidence to prove it under S. 10 A of the Dek- 
khan Agriculturists' RePef Act 1879 : — 

Held , that the defendants were not entitled 
to adduce oral evidence, for S. 13 A of the 
Dekhan Agriculturists 5 Rel ef Act d’d not 
apply, smee the defendants were not agricultu- 
rists as defined by S. 2, ot the Act, the Act not 
having been extended to the Dharwar D : strict 
in 1903, when the babdity came into existence, 

(. Uacleod , C. J. and Heaton, J.) Chanb ^savva 
v. Chennapgavda, 44 Bom: 217 s 

22 Bom. Ia. R. 44 : 54 I C. 693. 

S- 10- A — 2nd Proviso sale or mort- 
gage — Bona fide transfer for value without 
notice of less than twelve years standing 
affected ' by S. 10- A. 

The Dexkhan Agriculturists 5 Relief Act, S. 
10-A, 2nd proviso, does not protect a bona fide 
transferee tor value without notice of the real 
nature of a transaction if he holds under a 
reg ; stered deed executed less than twelve years 
before the institution of the suit, (Macleod, C. J. 
and Heaton , J.) PraNjivandas Narsidas v. 
Mia Chand Bahadur. 

22 Bom. L.R. 1123* 

S- 13— Accoiint — Separate tran- 
sactions between parties amounting to one 
set of dealings — Principle of taking accounts. 

The plaintiffs passed a usufructuary' mort- 
gage to defendants in 1885 lor Rs. 3,000. In 
1891 they borrowed Rs 700, and in 1S95 Rs. 
200. more from defendants on the same 
security. It was found that the advance made 
in 1885 was not paid off when the second 
advance was made in 1891 ; and the transac- 
tion was still open between the parties* when [ 


DEXHAdT AGR R ACT, S 23- 

the tlrrd advance was made in 1895. At the 
plaintiffs 5 suit, the Court took an account, 
under S. 13 of the Dekkhan Agriculturists 5 
Rebef Act 1879, on the footing that there was 
a series of transactions between the parties 
which together amounted to one set of dealings. 
The defendants having appealed : — 

Held , that the procedure followed was 
correct for the series of transactions between 
the parties was exactly the k ; nd of series of 
transactions contemplated by S. 13 of the 
Dekkhan Agriculturists 5 Relief Act, and it was 
intended that accounts should be taken of the 
whole series of transactions between the parties 
as if they were one entire transaction (1897) 
P. J. (87 d ; st. Macleod C J . and Fawcett, J .) 
Gurunath v. Sadashi. 

22 Bom L R 1190. 

S 15 B (1 )— Decree for redemption 

— Payment of redemption money with 
interest from date of suit till payment— 
Mortgagee's liability to account for mesne 
profits. 

A redemption decree passed under the 
Dekhan Agriculturists 5 Relief Act, 1879, 
directed the mortgagor to pay in instalments 
mortgage amount with interest at six per cent, 
from the date of suit and ordered the mort- 
gagee to account for profits received from the 
date of the suit till restoration of possession to 
the mortgagor. 

Held , that having regard to the concluding 
portion of S, 15 B (1) of the Dekhan 
Agriculturists ' Rel ef Act, 1879, the direction 
as to the payment of interest and the accounting 
for mense profits were proper. ( Macleod , C. J.) 
Mahamad Ibrahim v. Shaikh Mahamad. 

44 Bom- 372 : 
22 Bom. L R 124 : 55 I C 557. 

S 23 — ‘Redemption of mortgage — 

Suit for account mode of taking accounts . 

In a suit to redeem a mortgage for Rs, 600 
passed in 1905, the court took accounts of the 
transaction under S. 18 of the Dekkan Agri- 
culturists 5 Relief Act 1879, and traced cash 
advances long before 1899 in which year the 
Act was extended to the District. Eventually 
the court held that the amount due under the 
mortgage was Rs. 600. The lower appellate 
Court reversed the decree on the ground that 
there was no clear evidence to determine the 
amounts of principal and interest. On second 
appeal : 

Held, restoring, the decree of the trial court, 
that it was "not intended by the framers of the 
Dekkhan Agriculturists 5 Relief Act 1879, that 
in a case where the mortgage was admitted 
■ plamtiff should leave everything because he 
could not go back far enough to a period 
before the Act was in force to distinguish what 
was principal and what was interest. . 19 Bam. 4 
593. Dish (Norman Mecleod , C. /. and 

Fawcett Kondan Damu ia Inbaschand. 

22 Bom* I*t B* 1299* 
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DIVORCE — Parties residing separately 
from each other within jurisdiction of C^urt 
at the date of petition— Jurisdiction to hear 
petition — Divorce Act, S. 3 (7). 

The H’gh Court has jurisdiction to hear a 
petition tor divorce where the parses last 
resided together outside its jurisdiction but at 
the date oi the presentation of the petition are 
residing within its jurisdiction separately irom 
each other. 

The word “together” in S. 3 (1) of the Indian 
Divorce Act governs only the words “last resid- 
ed ,f and not the word 'reside* (1892) P. J 133 
not followed [Marten, J.) Daisy' Amelia 
Borggnha v, Wilfred Churchill 

22 Bom 3d R 361. 

DIVORCE ACT, (IV of 1869) S. 2— 

Dissolution of marriage — Finding as to date 
and place of marriage. 

Though there is a duly verified petition lor 
dissolution of marriage contammg a statement 
that the parties were married to each other in 
British. India according to Christian rites, 
the Court neverthless before making a decree 
for d’ssolution of the marriage, should come 
to a distinct finding upon the question whether 
the marriage was solemnized in Ind ; a and the 
date on which it was so solemn'sed [Sander- 
son, C. J. Mookerjee and Fletcher, JJ ) Singrai 
SaKTHAL V. PURAIGI S4NTHA LXI 

31 C Ii. J- 340 : 57 I. C. 43- 

S- 3 (1 ) — Last resided together — 

Divorce — , Jurisdiction — Permanent residence „ 

In a petition for dissolution ol marriage 
where the husband and wife had no permanent 
res'dence, but last lived together in an hotel at 
Bombay for the greater portion of a month, the 
husband being then on leave from active ser- 
vice in Mesopotamia. Held , that there was a 
sufficient residence within the meaning of the 
Act to give the Court jurisdiction to entertain 
the suit. 36 Mai. 964 foil. 42 All. 203 and 38 B 
135 Dist. [Marten, J) Mabel Flora Murphy 
v. James Lloyd Murphy. 

22 Bom- Ii. R. 1077- 

S- 3 (1)—* Res>d'ng together, meanmg. 

See, 

22 Bom. Ii. R 361. 

S. 7— Procedure — Court to act on 

principles of English Law — Service of peti- 
tion, 

S. 7 of the Divorce Act applies not only to 
the grant of relief but also to questions of 
procedure. 

Under S. 50 of the act manner in which 
service of petition is to be effected is to-be 
regulated not by the C. P. Code but bv general 
or special orders of the High Court. 

In the absence of general orders on the sub- 
ject the proper course when service cannot be 
effected on. the respondent is to apply- to the 
Court for a special order as to how it is to be 
effected. {Robinson, J.) Low v. Low. 

12 JBur. Ii. T. 198 s 55 I. C. 209. 1 


DIVORCE ACT, S- 14- 

Ss. 12, 13 and 14 — Divorce — 

Adultery — Condonation — Resumption of 
co-habitation — Subsequent desert i on — Effect 
of — Petition by husband — > U treasonable 
delay 

It is well settled that resumption or conti- 
nuance of co-habitation w‘th complete know- 
ledge of all the circumstances operates as 
condonation. 

Mere forgiveness is not condonation ; to be 
condonation, it must completely restore the 
offending party and must be followed by co- 
habitation This is essentially the view adopted 
by the Ind : an Legislature in S. 14 which 
requ : res that no adultery shall be deemed to 
have been condoned, unless where conjual 
co-habitation has been resumed or continued. 
The express ; on conjugal co-habitation or its 
equivalent connubial intercourse, should not be 
given a restrictive meaning but should be so 
inlerpre’ed as to leave the nature of the co- 
habitation or intercourse to be adapted to the 
varying conditions and circumstances of differ- 
ent parties : 41 Cal. 1091 referred to. 

Condonation of past matrimomal offence^ 
is however impFedly conditioned upon the 
future good behaviour of the offending spouse, 
and it follows that if after condonation the 
offences are repeated, the right to make the 
condoned offences a ground for divorce revives; 
to constitute a revival of the condoned offences, 
the offend ; ng spouse need not however be gu ? Jty 
of the same character of offence as that con- 
doned; any misconduct is sufficient which 
indicated that the condonation was not accepted 
in good faith and upon reasonable conditions 
implied. 

Desertion subsequent to condonation that 
would receive the effect of the original adultery 
exists if one party to a marriage without the 
consent or against the will of the other wilfully 
causes or without resonable excuse makes the 
other live apart. The Courts look with great 
suspicion on -petitions for dissolution of 
marriage presented on the ground of adultery, 
after long delay by a husband and relief is 
given to the V igilantibus and Dormientibus 
yet delay will generally b excused if it is really 
due to poverty. Even in the latter case there 
is a lapse* of time where the line should be 
drawn and relief refused. Mookerjee and 
Fletcher , JJJ Constance Catherine 
Moreno v. Henry' ‘William Bunn Moreno. 

31 C. Ii J. 435 : 57 I. C. 216. 

S - 1 4 —Marriage — Solemnization — « 

Proof of date- of marriage. 

In a divorce case before a final decree is 
made the Court must come to a distinct finding 
upon the question whether the marriage was 
solemnized in India and upon what date, though 
there is a statement in a verified petition for 
dissolution of marriage that the parses were 
married to each other in British India accord* 
png to the doctrine- of Christianity. (Sanderson, 
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Mookcrjee and Fletcher , J J ) Singrai Santhal 
V PURAIGI S.VNTHLNI. 

31 G. L. J. 340: 57 I. C. 43. 

£}. 19 — Nullity of marriage — 

Grounds for Impotency — Loathsome disease 
— Syph i l is — Phy sical exa m in at ion — Refusal 
to undergo . 

Where syphilis was contracted prior to but 
was not known to exist at the time a contract 
to marry was entered into or where such disease 
was contracted subsequent to the marrmge of 
the Defendant, its existence furnishes a good 
defence to an action lor breach of promise. 

Capacity for sexual intercourse must exist 
at least in posse, at the time that the marriage 
is entered into. It is for this reason that 
permanent and incurable impotency exiting 
at such time and of such nature as to render 
complete and natural sexual intercourse between 
the parties practically impossible is recogn'sed 
as a ground for the annulment of marriage 

Concealment of a loathsome and incurable 
form of syph’hs 's recognised as a fraud 
sufficient to warrant d vorce or annulment, 
specially where the ex’stence of the d sease 
is discovered by the other party before the 
marriage is consummated and the parties 
immediately separate. Such disease must be 
actually and probably incurable but annulment 
has been granted notw th standing a more 
remote possibility of a cure render complete 
and natural sexual intercourse between the 
parties practically impossible is recognised 
as a ground for the annulment of the 
marriage. , 

Impotency means physical and incurable in- 
capacity to consummate the marriage. The 
capacity for sexual intercourse is not neces- 
sarily affected by the existence of syph 1 s, and 
yet such disease may render coit'on practically 
impossible. 

The existence of syphilis in one of the 
parries to the marriage may furnish good 
ground for divorce to the other on the ground 
of cruelty. To constitute such a ground or 
cruelty, it is usually required that the disease 
should have been actually communicated to 
the complamant that the complamanr should 
have beer. ; prior ant of the ex ; stence or nature 
of the Do endanris d ; sease at the time of its 
communication, and that the Deiendant should 
have infected the petitioner knowingly and 
wilfully. 

The Courts have a wide discretion in order- 
ing phys’eal exam ’’nation of the party suffering 
from the disease and always do so subject to 
such, conditions as w 11 afford protection from 
violence to natural delicacy and sensib Vty. 

Where a party refuses to attend for medical 
inspection the Court may probably draw an 
unfavourable inference. Engl'sh and American 
cases referred. (Moakerjee, C. J . and Chau- 
dhuri r J.) Birendra Kumar Biswas v. 
Hemuata Biswas, 24 C- W* N. $14. 


EASEMENT. 

BOWL &ABUE1YAT, Construction of, 
customary :nc. dents, evidence of, admissibility 

of See. 25 C. W- N. 13. 

EASEMENT—Acgwfsfrion of — Grant — 
Prescription. 

A right ot way may be acquired as regards a 
portion by grant and as regards another portion 
by prescription. [Tainan and Huda, JJ,) 
Kara Chand Mukhopadhya z\ jotindra 
N \th Chakrabrty. 57 i. C. 852. 

Alteration of — Incresac of burden— 

Hut — Two storeyed building , 

No man can impose a new or increased 
restriction or burden on his neighbour bv his 
own act, and for this purpose an owner of an 
easemont cannot, by altering his dominant 
tenement increase hrs right. 

The burden is on the person who claims the 
easement to prove that when a hut was replac- 
ed by a two-storied build mg no additional 
burden was imposed upon the servient tene- 
ment. 

A right of easement does not exist in respect 
of a two-storied budding replacing a hut having 
that right and increasing the burden of the 
servient tenement. (Mookerjce and Fletcher, JJ) 
Suresh Chandra Biswas v. Jogendka 
Nath Sen. 24 C. W. H- 896 : 

32 G. Xj J. 27 : 58 I. C- 854- 

Alteration of — Increase of burden on 

the servient tenement. 

The owner of a dominant tenement had the 
right to let rain water from the roof of his 
house drop from the eaves on to the roof of the 
servient tenement from a distance of 7 feet. 
Subsequently, he raised the height of his roof 
to about 21 feet and, instead of allowing the 
water to drop from the eaves he poured it down 
through p’pes : Held, that the burden on the 
servient tenement had increased and that, 
thexefore, the easement was extinguished, 
(Adami, J) Keshri Sahay Singh v. Hit 
Narayan Singh. 58 I- C. 967, 

Natural right — Claim to be specific 

and distinct — New case. 

The r‘ght of the owner of high land to drain 
off its surplus surface water through the 
adjacent low grounds is a right incident to the 
ownership of land. But such a right must be 
specially claimed when the right is put 
forward as an easement. The right of ease- 
ment and a natural right are distinct rights, 
and where one is claimed the other does not 
rise. 

Where a plaintiff cla ; ms a right as an ease- 
ment and fads to establish that right, it is 
not open to the Court to make a new case from 
him. [Das,].) Mohendra Nath Chose v. 
Nabin Chandra Ghose. 57 I G. 504* 

Privacy — Custom of in Gujrat Inva~ 

sion of. 

In the province of Gujarat there is a custom- 
ary usage which makes an invasion of privacy 
an actionable wrong ; and a 'man may not opeq 
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new doors or w'ndows in his house or make 
any new appertures or enlarge old ones m a 
wav which w li enable him to overlook those 
portions of his ne’ghboui's prera’ses which are 
ordinarily secluded from observation. (Mackod, 
C. J. and Heaton, J .) Maneklal Motilal v. 
Moganlvl Narotamdas. 44 Bom- 496 
22 Bom. Ii. B. 226 : 55 L G. 94=9- 

Right of way— Prescription. 

Once the plfi. has established his right to 
pass along the way, it would be inequitable 
merely on the ground of mconven : ence to any 
particular individual to place any restriction 
on that right. 6 W. R, 2.12, and 22 W. R. 302, 
ret. (Broadway, J.) Fatte i Mahomed v 
Mussammat Amir Devi. 

2 Lah L J 499 

Right of way — Public and private — 

Common right — Suit — Form of. 

A right to a priva’e way and a r ght to a 
publ’C way over the same so i cannot be 
pleaded together, as the two are incons stent. 
The private right, if pre ex’stmg, can be rel ed 
on, for there is no compuls : on in such a case 
to resort to the public r'ght which might possi* 
bly be deputed by con dieting evidence 

A right of way common to several persons is 
not necessarily a pubhc r'ght. 

In plead ag a pubhc rig at of away it is not 
necessary to set out the termini because the 
public have a r ght to use the way tor all 
purposes and at all times, whereas in pleading 
private rights of way, the termini or me way 
and the course which it takes must be shown 
with reasonable prec'sion and exactitude. 
(Das, J) Ram manohar Sahi v Hit ail \ 
Prasad Sahi. 57 1 C - 151 

BASEMENTS ACT, S. 12-R ; ght to 

easemen [—Tenant having permanent interest on 
the land if can acquire right by prescription m 
other lands of lessor. See (1919) Dig Col 504 . 
Basavanagudi Narayan i Kamthy i\ 
Lixgappa Chetty. 38 M- L J 28 : 

11 Ij. w. 34:54 1 C 943. 
Ss. 13 and 47 — Basement — Ex- 
tinguishment of — ■ Right to take water from 
another well — Easement of necessity — 
Adverse possession — Lim. Act 144 — Dominant 
owner building well xvith permission — Fresh 
grant . 

The defts. had anc : ent right of the nature of 
an easement to take water from a well which 
was in the plambtPs land ; but that easement 
became extinguished by non-nser for a period 
of more than twenty years. Subsequently, the 
defts. repaired the well at their own expense, 
with the permission oi the plff. in order to 
irrigate their land, and began to use the waiter 
for the purpose. The plaintiff having sued to 
restrain defts. from so using the water. 

Held , that the easement in question was not 
an easement of necessity, but was an ordinary 
easement liable to be extinguished by non- 
user for more than twenty years under S. 47 of 
the Easements Act ; 


EASEMENTS ACT, S. 15. 

The right was not an interest in immove- 
able oroperty wir’ch only would be Fable to be 
lost by proof of twelve years* adverse possession 
against the defendants, under art. 144 oi the 
Lom Act 

The pla ; ntiff, in giving permission to the 
defendant to rebuild the well has practically 
granted a fresh easement to the defendants to 
the extent oi the use oi halt the water or the 
well for the irrigation of their adjoming land, 
and that grant was accepted and actually used 
by the defendants 

The plamtiif having by his conduct permitted 
the deiendaats to believe that thay wouln have 
that rigat upon the repair of the well and the 
defendants rely ng upon the perm'ss'on had 
acted upon the belief that they would be 
entitled to th at r : ght, the plaintiff was estopped 
from denying the right of the defendant 
under S lie Evidence Act (Shah and Hay- 
ward, JJ.) Ana nt a Murakrao v Gang 
Vithu. 22 Bom. L B 415 : 

57 I c. 143. 

S. 15 — Easement — Peaceable and 

u iint:rrupted enjoyment of right for 23 years 
— Non enjoyment for 4 years before suit owing 
to interruption of servient owner —Interrup- 
tion protested against, effect —English and 
Indian Law. 

Under S Id of the Easements Act in order 
that a r’ght or easement may be acquired, the 
enjoyment ox such right for a period of twenty 
years must not only be peaceable ' open and 
wdhout interruption, but such enjoyment must 
exiend to wthin two years before the institu- 
tion of the sub. Where therefore in a suit to 
estabFsharight of way it was found that though 
plamtiff had enjoyed the right peaceably and 
j without interruption fora period of 20 years he 
I did not enjoy the r'ght for four years before 
1 the institution 01 the suit, being effectively 
prevented xrom do'ng so by the defendant, held 
that the plaintiffs suit faded by virtue of the 
above mentioned provisions of S. 15 of the Act 
notwithstanding that plaintiff never submitted 
to the obstruction but protested against it, 
English and Indian Law compared. (Abdur 
Rahim and Oldfield , JJ.) Nachiparayan v. 
Narayana Ggundan. 

39 M. L. J. 574 : 12 Ij. W- 713 

S- 15 — Landlord and tenant — •Ease- 
ment — Acquisition by prescription . 

A tenant in a ^emindary cannot by prescrip- 
tion acquire the right to irrigate his land held 
by him as a tenant, with water from the 
landlord's tank. (Sadasiva Iyer and Spencer , 
JJ.) Bayya Sahu V, Krishnachandra 
gajapati 11 Xi. W- 600: 

56 I C. 598. 

~S 15 — Right of way — Uninterrupted 

enjoyment — Plea of— Onus of proving non- 
submission of servient owner , 

Knowledge of the fact of enjoyment on the 
part of the owner of the servient tenement is 
an essential condition to the acquisition of an 



4 66 


465 OF INDIAN DECISIONS 


EASEMENTS ACT, S. 2S- 

easement where the court is asked to presume 
a grant. The fact that there has been active 
obstruction on the part ot such ownor would 
negative any such presumption. 

In order- to negative submission to an inter- 
ruption the party interrupted need not have 
brought a suit. 

The question whether there has been sub- 
mission to, or acquiesence in an obstruction is 
a question of fact, the burden of negativing 
sub miss’ on being on the party alleging that he 
did not submit. ( Drake Brockman, J. C.) Rama 
Chandra Rao v. Venkat Rao 

10 H. Ii R 76 : 54 I C 936 

g. 28 — Extent of easement — Right 

of way for carts , cattle etc. docs not include 
right ot way for bangis. 

In 1912 the defendants established the'r 
rights of passage for persons, cattle, carts etc. 
over the open ground in front oi plaintiff's 
houses. Five years later, they claimed that 
they could use the passage as a way for sweep- 
ers and other persons of untouchable class 
to remove night-sod from then* prives. The 
plaintiffs having sued to restrain the defendants 
from using the way as a way for sweepers : — 

Held , that the right estabbshed in the earner 
suit d‘d not include a right or passage over the 
way for sweepers carrying night-soil, because 
their was no evidence whatever that the defen- 
dants had used the passage for their sweepers. 
(MacLeod, C. J. and Heaton, J.) ChintamaNI 
V . Ratanji. 22 Bom L E 1131. 

S. 43 — Decree nisi orders as to the 

custody and mamtenance of children pro- 
priety of. See (1919) Dig. Col. 502. In THE 
Matter of the Indian Divorce act. 

2 Lab- L J. 39 : 54 I- C 943 

S- 44 — Customary easement — Ex- 
tinction of — Non-user owing to natural 
causes. 

A tenant may have customary right or 
customary easement to irrigate bis^lands, w'th 
water from his landlord's tank but where 
owing to natural causes the tank became unfit 
for use as an irrigation source, such r ; ght 
becomes extinguished under S. 44 of the Ease- 
ments Act. (Sadasiva Aiyar and Spencer, JJ.) 
Bayya Sahu v . Krishnachandra Gajapati. 

11 L. W. 600:56 1. C. 698. 

EJECTMENT — Cause of action — Expiry 
of lease — Subsequent change of case. 

In a suit for ejectment defendant set up 
that he had acquired occupancy rights. To re- 
.but this, plaintiff produced a lease to cover a ’ 
period of 8 years. Defendant objected in appeal 
that the lease should have been made the 
basis of the suit and that the suit ought to 
have been under S, 58 of the Agra Tenancy 
Act. The objection was allowed and the suit , 
dismissed on the ground that plaintiff ought 
hot to have been allowed' to change h’s cause 
of action, 

D — 30 
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Held , that the p lam tiff had not changed his 
cause oi action and that he was not bound zo 
base Ins cla : m on the lease. (Hopkins S. M. 
and Porter, J. M ) Chaudhuri GtURi Shan- 
kar v. Mew a. 56 I. C. 977. 

Possession — Proof of, within 12 

years. 

In a suit for possession upon a d’spossession 
the plambff ; s bound to establ’sh a subsisting 
title and possess’on within 12 years immedi- 
ately preced ng- the commencement of toe suit. 
25 M. L. J. 95 (P. C.) followed. (Drake Brack- 
man,/. C.) Ekoji Kunbi v Ai-aji Kunei. 

54 1. C. 131. 

'Possession within 12 years — Proof of 

— Evidence oi user. See Alluvion and 
Diluvion. 1 Pat. Ij J. 229. 

Possession within 12 years — Proof of 

— Necessary — Submerged land — Possess : on 
presumed to be with owner. Sec Bengal 
Regn. XI of 1825. 5 P. L T 632- 

Possessory title — Suit on — Maintai- 
nable against trespasscr- 

Previous possession even for a period short 
of the statutory period of 12 years entitles the 
plff. to a decree for possess 'on m a suit agamst 
a trespasser. (Sultan Ahmed, J.j Ajqdhya 
Singh v. Awad i Beiari Das. 57 I C 320. 

Title — Admission of — Claimt of 

raiyati interest — Burden of proof. 

In a suit lor recovery ot possess on of land 
plff. was adnvued to be the landlord and it 
I was further lound that de t. bad rahati in- 
terest m respect of some oi the suit lands but 
there was noth ng to s ow wm'cn of the lands 
were raiyati. Held, that the title of the pith 
bemg admuted it was ior deft, to identify the 
lands which he churned as h's raiyati land. 
(Coutts and Das, JJ.) Bhaiyan SUNDtRD as 
V. Khawas Dilwak Sahu. (1920) Pat, 39. 

Title • — Proof of by plff essential — 

Payment of goi’t revenu . 

In a su»t ior possess ; on by one trespasser on 
government land against another the one who 
has paid government revenue on the land has a 
better title than the one who has never pa ; d 
any revenue. 

Assessment to government revenue concerts 
the trespasser's possession mlo legal possession. 
(Mating Kin , J.) Tun Aung v Ma Htee 

12 Bur. I,. T 263: 56 I G- 935, 

'Title — Strict proof of essential — Con- 
fused boundaries. 

In 1803 plff. sued to eject deHs. from certain 
lands as be : ngpart oi the r Mouiah Pingaldaha. 
Both parties, claimed under leases granted by 
the .Xanrndar dated 1834 ane 1838 respectively. 
The locality of P'ngaldaha except- as a beel was 
already unknown at the time ot the Thakbust 
survey in 1856 and very same d ; sappeared m 
1880. The High Court in dccree'ng the Plam- 
tifPs suit determined its area not by any posi- 
tive finding of its boundaries but by conj ectnr* 
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ing the boundar'es of den's land and g'ving the 
rest to the pld's. Tee defts. be : ng the r>aWes 
in possession. Held (refers ng the High Conn's 
judgment) that the Pla n tiffs could not succeed. 
(Lord Phillimore J Gopal Chandra 
Chavdmcri v. R tj ant Kanta Ghose. 

47 Cal 415 : 24 C W- FT. 553 (P C ) 

Trespassers, jo nt property — Nobce to 

quit by one ot the co- trustees — Efiect — Decree, 
form of. See Trust Management 

39 M. L J. 685 

ELECTIO is —Validity of— Number of 
votes recorded exceeding maxinatm. 

When the number o* \otes recorded exceeds 
the maximum that can be given the election by 
majority oi ^otes, in the case oi any elective 
body is invabd and vo : d, spec 1 ally when there 
are no rules proved ng tor any such conrngeney. 
(Sanderson, C J , Woodroffe • and Hooker jee, 
JJ .) Nagendra Nath Sen v. j. Vas Esq , 
Chairman, District Board, Khulna 

32 C L J 124 
ENGLISH LAW — Applicability of— 
Right of justice, equity , and good conscience. 

Where there is no prescr'bed law to wh-ch 
the decision of a Court must coniorm, and the 
lourt must proceed accordmg to just-ce, 
equity, and good consc’ence the court may 
follow the prncplesor Engl sh Law aopll cable 
to a s'mdar state of circumstances. (Kotval, A 
J. C.) Keshrimal v. Kadiiai. 

55 I. C. 152. 

EQUITY — Pri ate body — Committee — Ex- 
puls on ot members — Duty to ‘nqu’re — Rules 
o: natural just ce. See Corporation. 

31 C. L. J- 247- 

ESTOPPEL —Admissions — Title — Com- 
promise of previous litigation — Fraudulent 
dealing. 

A was ’n possess* on as darmokararidar , 
and B obtained a fraudulent lease of the same 
lands irom the mokararidar ignoring A's 
rights. D'spu'es followed wlvclr ended in a 
compromise by which B recognised and admit- 
ted the interests o. A. They and their succes- 
sors in interest then continued to hold and 
enjoy the land in accordance with the terms of 
the comprourse. In a suit by the successors- 
m~ : nierest of A for recovery of possession of 
of the land aga nst B's successors -in-interest. 

Held , he was entitled to a decree as the 
clefts, could not set up the ; r fraudulent lease 
agamst plff's mierest in the land which was 
admitted and recogmsed by the compromise, 
(Fletcher, J.) Seieam Chandra r, Dharam- 
dham G xO.-E. 55 I. c. 463- 

■ — —By conduct— Adoption — Recognition 

of 

Where the defendant who challenged the 
adoption was the grandson of a party to the 
compromise under vrivch the adopt ; on was 
made and under which he received a material 
benefit and who was present and consenting 
when the ceremones were performed. Held, 


ESTOPPEL 

i that deit. was estopped from disputing the 
adopt’ on and was bound by h 3 grandfather's 
action. (Bronzed av , J ) Moman v Dhannii. 

“l Lab. 3155 IC 869. 

By conduct — Arbitration — Arbitrator 

seeking to upset award. 

A d'spute was settled by arbitration. Sub- 
sequently two oi the arbitrators purchased the 
interest oi one of the parties to the dispute and 
sought to upset the arrangement arrived at as 
a result oi the arbitration. 

Held, that they were estopped from doing 
so (Stuart, A. J. C.) Budhai Singh v. 
Karan Singh. 55 I C 506. 

By conduct— Consent to mutation 

proceedings — Subsequent impugning. 
j When a person appeared at the time of the 
mutation m respect ot the sale m d’spute and 
expressed h s consent to it he cannot subse- 
quently come forward and impugn it. ( Shaai 
j Lai and Martineau, JJ.) Muhammad Umar 
v. Wall 2 Lah. L J. 306. 

By conduct — Hindu joint family— 

Fotlu r —Bcuam.i transfc rs — Sons rc cognising 
transaction 

In a joint Hindu family consisting of the 
pins, and their father, the latter as manager of 
jomt family properties entered into several 
b: m, m i iransactions for the purpose of saving 
a port on of the estate from the hands ot a 
mortgagee execution purchaser. These trans- 
actions were accepted by pltfs. and on that 
ioorng rghts had sprung up, based on those 
transac. on$. Held, that pkrnrffs bad accepted 
the transactions enieted- into by the bead of 
the fam ly and they were bound by the effect 
o: such transactions. (Chatter jea and Duwal, 
JJ.) Sadhan Chandra v. Nanda Prosad 
Singh. 55 I. C. 222. 

By conduct — Person taking share of 

properties on the footing they were self-acquir- 
ed — Not entitled to set up joint acquisition. 
See Mahomedan Law — Acquisitions. 

24 C W TT. 321. 

- By judgment-debtor and creditor — - 

Creditor bound by judgment obtained by rival 
creditors agamst debtor — Fraud and collusion, 
only grounds for avoidance — Judgment on 
perjured evidence — Not liable to be set as* : de. 
S;c C P. Code, S. 73. 11 L. W. 81. 

Community — Representatives of — ■ 

Dealings with — Pre-emption — Villagers if 
bound by Act of their representatives. See 
(1919) Dig . Col. 509 . Idris v. Jane Skinner. 

56 I. C. 723. 

Contract for sale of land — Conveyance 

not executed — Transferee put in possession— 
Vendor not entitled to eject vendee. See T. P. 
Act, S. 54. 31 Q. L. J. 75* 

— Doctrine of—N o prejudice to party 

misled — Effect of. 
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In the absence of an allegation or proof that 
relying upon the rectals m a sale-deed a per- 
son has acted tu his detriment the plea ot 
estoppel is net avadable to him. 

The docerne ot estoppel cannot be applied 
to a w tness who is not a party to the suit 
where the party callmg him is not estopped. 
(Mittra, A. J C.) Rtjic Hussain v. £ing- 
Raji. 54 I.'C. 962. 

-Execution sale— Decree-holder fad- 
ing to nocity ’ncumbrance m his own favour — 
Subsequently estopped from asserting it as 
agamst purchaser. See. 55 I. C. 189- 

Judgment — Suit for possession — ■ 

Death of plff. — Abatement of suit — C. P . 
Code , 0. 22, R . 9 — Subsequent suit by creditor 
of deceased plff . for possession — Bar . 

R brought a suit tor possession aga’nst A 
and his alienees. R died and the suit was 
allowed to abate. S a creditor of R obtained a 
decree agamst the estate of R making the 
legal representatives parties to the suit, and 
sought to execute the decree against the pro- 
perties in the hands ot A as being the pro- 
perties of R. 

Held, the the suit by R against A having 
been allowed to abate R could not so long 
as the abatement was not set aside re-agifate 
her rights to the properties and the decree- 
holder against R could not be allowed to set 
up the right ot R to the properties as against A, 
and his heirs. {Seshagiri Aiyar and Moors, JJ. 
RAHIM'UN-NISSA 33EGU1 V . SHNIVAS* AVYi- 
NGAR. 38 M. I*. J. 266 : 11 Ii W. 139 : 

54 I. C 565 

■ Knowledge of facts essential — Ac- 

quiescence — Pre-emption — Good faith of pro - 
emptor — Proof of 

In a pre-emption suit if estoppel by acquis- 
cence as disrinct from that by the prescribed 
notice is pleaded, it must be proved that the 
pre-emptor had full knowledge of what was 
going on and not merely the knowledge that 
there was a proposal to sell the property to 
some one or another for a certain price. 

A formal offer to the pre-emptor is not neces- 
sary when it is obvious from the attendant cir- 
cumstances, that the pre-emptor is neither wil- 
ing nor able to pay the purchase money. [Lyle 
and Ashworth , JJ,) Hanuman Singh v. Adiya 
Prasad. 22 O. C- 323 : 54 I. C. 520 

Landlord and tenant — Tenant de- 
scribing his landlord as raiyat in kabuliyat — 
— Not estopped from pleading that landlord 
was really tenure holder and not raiyat — 
Evidence Act, S. 115 . 

' A tenant who described his landlord as a 
raiyat in the kabuliyat executed by him in his 
favour is not estopped from pleading in a suit 
by the landlord for his ejectment that m fact 
the landlord was a tenure-holder and a raiyat 
ahd that he, the tenant, himself has acquired 
occupancy right in the holding. 


ESTOPPEL. 

S. 115 of the Evidence Act refers to the title 
of the landlord and not his status. ( Coutts and 
Das.JJ.) Lokoram v Bidya R*.m Mahat*. 

f 1920) Pat. 15. 

Minor — • Execution of promissory 

note by — Minor not liable. 

A minor is not liable on a pronote executed 
by him. Estoppel cannot overrule a plain 
provision law. (SpencLr and Bakewell , JJ.) 
Jambagathachi v . Rajuunnarsami 

11 L w. 596 : 57 L C 678. 

Minor — False representation as to 

age. 

Plff sued to recover the principal and inter- 
est due on a bond executed by den. on 4th 
February 1912. Deit. pleaded inter alia 
that he was not Fable as he was a minor on 
that date Dett. was born on 10th December 
1891 and he was thereiore about 20 years and 
2 months old when the bond was executed. A 
guardian has been appointed tor him, but the 
guardian resigned on the 18th May 1910 the 
Dt. Judge passed an order that though the 
minor was 18 or 19 years of age and minority 
would continue till the age of 21, as theappoint- 
| ment of a fresh guard 1 an was discretionary and 
as the minor did not wish a iresh guardian to 
be appointed and was old enough by 
appearance to act for himself no fresh guardian 
need be appointed. After that the deit managed 
his own atfairs and acted as a man who has 
attained majority would do. The pla ; nt alleged 
that the dealings were entered into on deft's 
assurance that he had become an adult. This 
was disputed by dett. but the High Court found 
on the evidence (contrary to the finding of the 
Dt. Judge) that the deft, did represent himself 
to be ot full age and that the plff. was misled 
by false representation. Held, that S, 115 of 
the Evidence Act applied to the case and that 
the detVs. plea of minority could not be heard 21 
Bom 198 foil, 25 Cal. 61 6 and 30 Cal. 539 Dist, 
26 Cal. 381 ; 25 Cal 371 and 76 P. R. 1910 
not foil. (Chcvis, A. C.J. and Le Rossi gnol,J.) 
Wasinda Ram v. Sita Ram. 1 Lab. 389. 

Minor — Sale by — Vendee aware of 

m ; nority of vendor — Subsequent suit to set 
aside — Maintainability of — No duty to refund 
consideration. Sec Evidence Act, S. 1 15. 

22 Bom. L. B. 49* 

Mortgagee informing vendee amount- 

due on mortgage and vendee retaining the same 
out of purchase money — Mortgagee whether can 
claim larger amount. See {1919) Dig . Col. 512 , 
Secretary Chief Reals a Dewan Amritsar 
v . The Punjab National Bank Ltd. 

55 I. O. 492. 

* — -Negotiable instrument — Hunch — In- 
dorser and indorsee — Indorser not estopped 
from setting up invalidity of instrument agamst 
indorsee. Rrr Neg. Instrument. , j 

39 M* L. J. 573. 
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— Parties and privies— Auction pur- 
chaser hound by estoppel — Attaching debtor. 

A mortgagee who purchases the property at 
a sale in execution of Irs decree on the mort- 
gage is bound by an estoppel that would have 
bound his. mortgagor. 

A decree-holder who is bound to nothy be- 
fore the execution sale all encumbrances on 
the property about to be sold cannon subse- 
quetiy set up an encumbrance in Irs own 
favour not set up in the execution proceed'ngs. 
(Mook.rjee and Pnutou, JJ J Kalidab v. pras- 
anna kumar. 55 I- C. 189- 

Parties and privies — Subsequent 

mortgagee bound by representations of 
mortgagor. 

A subsequent mortgagee ; s bound by the re- 
presentations made by the mortgagor to prior 
mortgagee and is estopped from challenging 
the validity of the prior mortgagee so tar as it 
affects the share which was subsequently mort- 
gaged. (Stuart and Kanhaiya Lai , A. J. C) 
Gurdayal v. Taid Husain. 

541 C 766 

—Subsequent conduct — Effect of. 

A mere ex-post facto submissmn to what has 
already taken place, not amounting to a ratifi- 
cation* does not amount to an estoppel, tor the 
submission cannot change the past. ( Kanhaiya 
Lai A /, C.) Mussammat Sukhpal Kuar v 
Dasu. 58 I C. 165. 

‘Trustee — Alienation of trust — Pro- 
perty in breach of trust — Suit by al’enor to 
recover trust — Property from bona fide pur- 
chaser — Maintainability of. See (1919) Dig . 
Col hi 4. Seniyasim Sahib v. Kadur 
Ekambaua Aiyae. 

541. C. 497. 

EVIDENCE — Adm issibility of — Dakhilas 

The tact that certa : n dakhdas were not pro- 
duced in a previous crimmal case between the 
parties to a suit is not a good reason for refus- 
ing to admit them in evidence in a suit, al- 
though it would be one of the considerations 
going to affect their value. (Ten non and 
Ncwbouhl t JJ.) Sorman Fakir v. Moll a 
Abdul Aziz. 

57 I. C. 949. 

Admissibility — Draft record of rights 

See B. T. Act, Ss, 102, 103 B. 

1 P- L. T. 224. 

— Admissibility of — Ejectment — Suit 

by landlord — Judgment in suit not inter part- , 
es if admissible . 

In a suit to contest a notice of ejectment the 
only evidence of the existence was an appellate 
judgment in a suit not inter partes.— Held, 
that the lease could not be held to be bind mg 
between the parties to the ejectment su*t 
{ Harrison , J . M.) Ram Harakh v. Jaga- 
damba Debl 54 I. C 574 

• '-Circumstantial — Value of— Murder 

— Admissions of Counsel. 


EVIDENCE ACT, S. 5. 

In the case of circumstantial evidence 
where the fadure of one Imk destroys the 
cham, it is ot the utmost importance to get on 
to the record every peace oi evidence which 
makes the chain. Otherw'se the Appellate 
Court might not understand how a particular 
. conclusion has been reached and there is a 
danger of nr scarr age oi justice resulting. It 
is better m a capital case not to take admissions 
trom the Counsel for the defence at all. Every 
i fact ought to be strictly proved on the record. 

\ Knox and Walsh, JJ) Sheo NaRAIN SiNGH 
v. Emperor. " 58 I C 457 : 

21 Or- L. J 777. 

Circumstantial value of — Serious 

offence. 

Tne iundamental rule by which circumstan- 
tial evidence is estimated is that in order to 
justify the mference of gudt, the inculpatory 
facts must be incompatible with the innocence 
of the accused and incapable of explanation 
upon any reasonable hypothesis other than that 
! of his guilt ( Jwala Prasad and Sultan Ahmed , 
JJ) Raghunandan Koer v. Emperor. 

1 P. L. T 684. 

Criminal trial — Accused — Who is — 

Disclosure of offence during examination of 
witness . 

Neither in the complaint nor in the Police 
Chalan was mention made of a person as one 
of those who committed the offence. Held 
the examination ot such a person as a witness 
to the prosecution would not vitiate the trial, 
merely because the court discovers, for the 
first time when he gives his evidence, that he 
nrght have been prosecuted. ( Batten , 0. J. C.) 
Local Goverment v. Jham Singh. 

58 I C- 820. 

Criminal trial — Duty of prosecution 

to let in all available and relevant evidence — 
Duty of Court to we^gh evidence. See Crimi- 
nal Trial. (1920) Pat. 24. 

r ~J udgment — Recitals in — Admissibi- 
lity of. 

The statements of the plamtifi's age in a 
decree to which the defendants or their prede- 
cessors were no parties are not conclusive and 
binding against them (defendant) (Teunon and 
Newbould , JJ.) Nil rattan Hitter v. 
Abdul Gafur. 32 C. L. J. 75. 

—True cise— -Supported by admixture 

of false evidence — Duty of Court to sift. See 

Will. ‘ 24 C. W. 626. 

EVIDENCE ACT, (I of 1872) Ss. 5. 

32 and 167 —Evidence — Omission to object 
to admissibility does not make it relevant . 

Mere omission to object to a document which 
is not in itself adnrssible as evidence does not 
constitute such document evidence so as to be 
available to either side at the trial. 

It is the duty of the court apart from any 
objection by the parties or their pleaders to 
exclude ah irrelevant evidence. 
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Where the lower court has based its deci- 
sion partly on irrelevant evidence the High 
Court will not in second appeal decide whether 
the other evidence in the case is sufficient to 
support the findings arrived at. S. 167 is not a 
bar to such a case being remanded* (Dawson t 
Miller, C, J and Mullick, J J Musammvt 
Sumitr.v Kuer v RvmKuer Chowbey. 

5 p. Ii J 410: IP B, J 702: 

57 I C 561 

,g. g — Offence tinder S 747 l. P. C 

— Evidence of subsequent conduct — Relevancy 
of 

Where the evidence against a person charged 
with an offence under S. 147 I, P. C. is open to 
doubt his conduct some time after the occu- 
rence cannot be taken to be such evidence of 
conduct under S. 8 of the Evidence Act as can 
be used against h ; m in the case. ( Adami , J J 
E'skyet Karim v. Emperor. 

54 1. C- 775:21 Cr. B J 167. 

Ss. 8, 9,14 and 15 111. (o) 

Relevancy of evidence — Evidence to show 
motive — Preparation — Conduct— Practice 

The accused cons oi red together, murdered 
a person, and implicated the ; r enemies into the 
offence. The persons so implicated absconded 
as soon as them names came to he known. 
The truth came ultimately to light and the 
accused were tried for the offence. At the 
trial evidence was led to show that in the two 
previous trials of 1915 and 1916 for different 
murders, innocent persons who happened to be 
enemies of the accused were falsely involved 
into the offence and that some of the present 
accused had really committed the offence : 

Held , (1) that the evidence was not admissible 
under S. 8 of the Ind : an Evidence Act, 1872, 
inasmuch as though the fact of enmity might j 
be proved, yet the real truth about the previous 
murders could not be said to constitute a mo- 
tive or preparation for any fact in issue in the 
present proceedmgs ; (2) That in order to 
explain the conduct of the falsely implicated 
persons in absconding when they recewed the 
news that they were mentioned as offen- 
ders, the bel : ef on the part of some of 
them that on previous occasions false 
charges of that character had succeeded 
or had been brought would be relevant under 
S. 9 of the Indian evidence Act, 1872, to ex- 
plain their conduct, but it would not be rele- 
vant in the present case to show that on the 
previous occasions some of the accused were 
concerned in sinrlar murders and charged 
others falsely ; 

(3) that such evidence was also not admis- 
sible as it amounted to evidence of similar acts 
and therefore of .habit on the part of the 
present accused and was therefore inadmis- 
sible under S. 14, Ills, (o) and (p) of the Indian 
Evidence Act ; 

_ (4) that such evidence also was not admis- 
sible as it amounted to evidence of bad 
character of the accused and as such irrelevant ■ 


EVIDENCE ACT, S. 11. 

under S. 54 of the Indian Evidence Act and 
such line of proof was excluded by the Ind’an 
Evdence Act and should not be allowed 

Held , by Cramp, J . that such evidence even if 
it corrobora r ed the confessions in the present 
case was irrelevant, a c’rcums’anse corro- 
borating the confession upon immaterial pomts 
were >n themselves equally immaterial. (Shah 
and Cramp, JJ) Emperor v G vngaeam 

22 Bom- L R. 1274- 

— Ss. 9, 12 and \$—Evideme of 

association and joint action on other 
occasions — Admissibility of— Trial for mur- 
der and robbery . 

On a charge against two persons of murder 
and of a conspiracy to rob the victim and for 
abetment of the offences, the prosecution 
wanted to adduce evidence of association of 
the two accused, of their assomation m connec- 
tion with other charges of the theft in the town, 
and generally of a senes of incidents from 1914 
to 1918 that they used to go about together under 
different namesythe one taking the -other as his 
durwan and introducing himself as a rich land- 
lord to several rich women who subsequently 
lost ornaments and cash which were gardually 
recovered. The accused objected to the ad- 
missibility of the evidence Held , that evi- 
dence was not admissible and was improperly 
admitted. 

Per Mookcrji , J. — S. 15 of the Evidence Act 
was not applicable inasmuch as there was no 
question of the act be'ng accidental or inten- 
tional of fornr'ng part of a series of s : mdar 
transactions : and S 14 of the Act did not also 
apply: as the defence 'was a complete denial 
and no question of the character contemplated 
inS. 14 did or could possibly arise, ( Sanderson , 
C. J, Mookerjee , Fletcher, Chaitdhnri and 
W almsley , J J ,) Emperor v. PiNCHU Das. 

47 Cal 671 : 24 C W N. 501 : 
31 C B. J. 402 : 58 I. C. 929- 

Ss. 10 and 30— Statement of 

accused made after arrest and not amounting 
to confession — Admissible only against him- 
self. See (1919) Dig Col. 578 Sitae Singh v. 
Emperor. 54 I C 53 : 21 Cr B J. 5- 

~Ss. 11, 13 and 43— Custom- 

Evidence of — 'Prior jud’cai decisions as - 
regards succession to office — Relevancy of. Sec 
Custom, Religious office. 1 Bab.. 540. 

Ss. 11 and 13 —Lunacy proceed- 
ings under Act 34 of 7858 — Orders, reports 
and statements inadmissible. 

Where the question was whether proceedings 
in lunacy held under Act XXXIV of 1858 are 
admissible in evidence in a subsequent suit to 
show that the deft was a lunatic at a parti- 
cular time it was held that the orders and 
reports made under the Act by the Judge before 
whom the lunacy proceedings were had, were 
admissible in evidence. (Greaves, J ) SRiMA.tr 
Padmabati Dassi v. Boncmali Seal. 

24 Cab W. m 378 : 58 I 0. 
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S. 11 — Scops of — Statement of 

wounded person on day of occurrence when 
adm-ss : ble— Trial by jury — • hi sdireciion See 
{1919} Dig Col 5jS „ Emperor v, Abdul 
Sheikh. 54 I C 8S7 s 

21 Cr L J 183. 

— S- 13 —'Decisions un L r Ss 113 and 

106 ofth : B. T. Act — A Imissibility in /n is nee 

A dec : S’on m a case under S. 103 and a 
judgment in a case under S. 107, B. T. Act, 
regardmg certam oaier tenants in tne same 
village a r e relevant T n the case under S. 13 ot 
the Evidence Act (Mullick anl Sultan Ahmsd , 
JJ .} Maharani Janki Koer v. Saudagar 

Ram. 1920 Pat. 177 : 

1 P. L T. 221 : 56 I C 417- 

— Ss 18 and 19 — Suit to declar 

prypirty joint family pi* ip'rty—Scalem. tit by 
alleged (Q-s1nir.r in prior suit — .4 l mission 

Plaintiffs wio were two out o: the brothers 
sued to establish their right to a two-filths 
which were sold in execution o: a money decree 
against another bro.her U and purchased by 
the defendant on the allegation that the proper- 
ties when sold, were the jo : nt famdy properties 
of the five brothers. 

The defendant whose case was that the bro- 
thers ware net jornt at the date of the sale and 
that the proparnes were exclusively owned by 
U put in a depas'tion given by another brorher 
K ' : n the suit in wh-ch the money decrea 
agams. U was passed m the course of which 
K stated that the fanvly was not jo nt and the 
prooert’es belonged exclusv ely to U. 

Held — -that the deposhion oi K. in the previ- 
ous su't was not admissible as admiss ; on agamst 
the plaintiffs {JSTewbould and Ghose, JJ.) 
Na gen dr a Rath Ghose v. Lawrence Jute 
Co , Ltd., 25 C. W. IT. 89. 

— — S 19-~ -Admissions in prior litiga- 

tion— -Value of. 

The mere iact that certain admissions made 
in previous suits constituted a good defence to 
the suits in wlvch they were made, cannot lead 
to the conclusion that they were untrue (Wazir 
Hasan , -4. J. C) Sheo Dayal v. Lalta 
Prasad 23 O- C 184 : 58 I. C 608 

-S 21 — -Admissions— V (due of, as 

evidence . 

What a party admits to be true may reason- 
ably be presumed to be so, and until the pre- 
sumption is rebutted the iact admitted, must 
be taken to be established 29 All. 184. P. C. 
106 P. R. 1917 p. 418. ref. {Sevan Petman, J.) 
Vir Singh v. Ha ream Singh: 

1 Iiah. 137 : 56 1 C. 191. 

— S 23 — Adm’ssion before arbitrators 

— Admissibility of. See {1919} Dig. Col. 52 \ 
Panjab Singh v. Ramautar Singh. 

(1920) Pat. 52. 

S 24 — Confession — Admissibility 

of — Inducement froni investigating police 
officer— Tender of pardon — Statement by 


EVIDENCE ACT, S. 24. 

approver in terms of confession — Trial of in- 
vestigating polii. c officer for accepting bribes. 

Tne accused made a conress’on m’ which he 
imphcaied three persons into an oftence of 
murder At the trial ot those three persons 
for murder, the accused was granted a con- 
ditional pardon and examined as a witness for 
the prosecution He repeated the story told by 
him m h:s confess- on ; but his story was dis- 
believed and the three persons acquitted. The 
pardon granted to the accused was, however, 
not spec fically withdrawn The pol ce officer 
was next bred for receiving a bribe from the 
accused ; in tne course of the trial, the accused 
was examined as a witness when he deposed 
that the contess on was made by h ; m under an 
inducement ofiered to him by the pol ce officer 
and that the murder was really committed by 
him and two other persons whose names he was 
not w Ihng to disclose The accused was then 
tred tor the oiience of murder; and the con- 
fess 1 ons as well as the statements made by him 
at the former trials were given in evidence 
against him. — 

Held , that the confession made by the first 
accused in the first murder trial was inadmis- 
sible m evidence agamst him, by virtue oi pro- 
vis'ons o: S 24 ot the Ind an Evidence Act, 
1S72: 

Held , by Heaton, A C, J. and Hayward , J., 
that the statement made by the accused in tne 
first murder trial as aw' mess, under a tender 
of pardon, were not inadmissible in evidence 
in virtue of S. 24 of the Ind-an Evidence Act, 
for they were removed from operation of that 
section in virtue of S. 339 (2) of the Cr, P. 
Code, 1898. 

The statement made by the accused as a 
witness at the trial of the police officer were 
not caused by any inducement, threat or pro- 
mise within the meaning of S. 24 of the Ind : an 
Evidence Act and could be admitted m evidence 
against him on his own trial for murder. 

The statements made by the accused as a 
witness in the first murder trial, which were 
exactly in accordance with his confession, were 
the result of improper inducement on the part 
of the police officer and invited the application 
of S. 24 of the Indian Evidence Act ; 

Assuming that those statements were admis- 
sible under S. 339 (2) of the Cr. P. Code, yet 
in view of the iact that they were substantially 
repetitions of what was stated in the confession 
and that they con tamed many falsehoods, no 
weight should be attached to the statements in 
question ; 

The statements made by the accused 'in the 
trial of the police officer, were not covered by 
S. 539 (2) of Cr. Pro Code, inasmuch as they 
were not made by him as a person to whom 
any pardon was tendered with reference to the 
charge that was then under investigation ; but 
the confessional parts of those statements having 
been the result of the inducement was not , 
admissible in evidence under S. 24 of the 
Indian Evidence Act 
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Per Shall, J. — "Though the statements made 
by an approver may be g'ven in evidence 
agamst him under sub-S. 2 ot S. 339 ot the Cr 
Pro Code, n cannot be sa d that the operation 
of S. 24 ot the Indian Evidence Act is altogether 
excluded. Ordmarily the inducement that would 
appear on the surface would be inducement of 
the pardon legally tendered and accepted under 
the provis-ons of Cr. P. Code. But if it is 
shown ; n any case that there was some other 
influence simultaneously proceeding irom any 
other authority which would invite the appli- 
cation ot S. 24 of the Indian Evidence Act. I do 
not think that the coniess : onal part of the 
statements which can be given in evidence 
against the accused under S. 339 sub-S. (2) 
of the Cr. Pro. Code can be treated as relevant 
in spite of the provisions of S. 24 of the Indian 
Evidence Act.” 

S. 24 would apply even if the person who 
is said to have made the confession was 
not an accused person at the time that 
he made the confession. It is sufficient if 
the person ultimately comes to be an accused 
person with reference to the charge in respect 
of which he is said to have made the confes- 
sion”. (Heaton, O.C.J. and Shah, and Hayward. 
JJ.) Emperor v Cunna. 

22 Bom. L It 1247 

• g 24 — Confession retracted — Value 

of — Corroboration if necessary 
A con less 'on by an accused person made 
after he has been ior a cons’ derable time in 
police and subsequently retracted ought not to 
be accepted whhout corroboration, {Coutts 
and Ada mi, JJ .) Rusna Telx v. Emperor. 

54 1- C. 881: 21 Cr. L J. 177. 

Ss 24 and 30 - Confession — 

Voluntary —Presence of magistrate — Proof, 
Where the magistrate m whose presence the 
confess : on was made was called as a witness 
and sworn that the statements made before h : m 
were made freely, that the accused willingly, 
signed the statements when drawn up, that at 
the time the confession was made no police 
man was present, that the handcuffs upon the 
accused were removed and that he told the 
accused that he was a Magistrate and that only 
the truth should be stated. 

Held , that the concession made by the aopel- 
lant was not otherwise than voluntary and 
truthful. ( Raitigan , C. J . and Martincau, JJ .) 
Dault Ram v. Emperor 

2 Lab L J 653. 

S- 24 — Evidence — Admissibility of 

— Confession of accused— Fear encouraged by 
police officer— Off :r of pardon— Accomplices. 

A coniession made by an accused person 
under fear, which was encouraged by a police- 
officer in a subtle way in the hours that elapsed 
before the accused reached the Magistrate is 
inadmissible in evidence, 

The accused made an incrim mating state- 
ment before a Magistrate and - was sent to 
Jail, An application by the accused for bail 


I EVIDENCE ACT, S. 27. 

was abruptly refused at the instance or the 
pol'ce Then there came a sudden change and 
the accused was released on nominal bad and 
thereafter the accused made himseh useful to 
the police b\~ po ntmg out various places and 
in other ways Subsequently he made a second 
statement before the Mag strate much more 
detaTed than the first and just the sort ot 
statement that the police hhe to have from a 
man, who is to be used as an approver 

Held, that under such circumstances it was 
difficult to believe that the accused was not 
given to understand that a pardon was gomg to 
be offered to him. 

That the second statement by the accused 
was inadmissible in evidence. A coniession 
made by an accused person on an inducement 
by a police officer that he would be offered a 
tree pardon, is inadmissible in evidence. 

The evidence of an accomplice, if suspic'ous 
requires corroboration (Walmsley and Sham - 
sul Huda, JJ .) Emperor v. Am ant Kumar 
Banerji. 32 C- Ii J. 204. 

Ss 24 and 30— Statement by a 

convict implicating another- -Admissibility of 
in evidence. 

A person whole undergoing a term of impri- 
sonment made a statemeht before a Magistrate 
impl mating the petitioner in the offence for 
which he had been convicted. But when he 
was examined as a witness he denied the 
impl.cat'on of the petitioner in the matter. 
The statement made to the Mag’ strate was 
thereupon admitted in evidence and the accused 
was convicted. Held, that the statement was 
not admissible in evidence ( Tudbalt , J.) Bijji 
Khan v. Emperor 18 A I*. J- 87 : 

54 1 C 893. 

S 25 — Confession to police — Ad- 
missibility of, to prove ownership of property . 

A confess on made to the Pobce by an ac- 
cused person : s adnrss : blelo prove the owner- 
ship oi property m respect of which he is 
accused. ( Drake Brockman, j ,) Gan PAT v. 
Bani 55 I C. 62 : 21 Cr. L J. 414. 

S 25 — Person in authority — Kotwal 

— Confession to, if admissible . 

A kotwal or village watchman in the Cen- 
tral Provinces is not a Police Officer within S. 
23 of the Evidence Act. A confession of guilt 
made to him by an accused person is, admis- 
s : ble in evidence (Halifax, A.J C.) Bhag- 
watdin v. Emperor. 57 I C- 88 : 

21 Cr. Ii J. 568. 

S 27, —Confession — Statement as to 

burial of dead body by accused , 

On a trial for murder a witness stated that 
the accused offered to point out the place where 
the dead body was and that on being question- 
ed as to who had burned the body he said that 
he had done so ? 

Held, that tire accused's statement that he 
had buried the body was not admissible in 
evidence, 14 B, 260 ; 24 P, W 4 R, 1916* £0 
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P. W. R 1915 Cr., d'st. (Scott-Smith and 
WUbi r force, JJ ) Emperor v. T ueezi. 

55 I. C- 685 • 21 Or. L. J. 349. 

Ss 27, 30 and IIA-Informa- 

tion by accused t alien admissible — ■ Retracted 
confession — Necessity for corroboration. 

In order to br'ng an information by accused 
under S. 27, of th® Evidence Act, the informa- 
tion must have bad the direct effect oi lead mg 
to the discovery of the stolen property. 

It has been the invar able rule in the 
Madras High Court that unless a confession is 
corroborated in material particulars and by 
independent testimony it should not be the 
basis of a conviction ( Seshagiri Aiyar and 
Moore, JJ. Ram\sami Boyan, In re. 

11 L W. 8 : 54 I. C. 479 : 

21 Cr. L. J. 79. 

g 30 — Confession — Recording of— 

Defect in — Admissibility of. 

A statement by an accused not recorded :n 
compliance with the rules for recording con- 
fessions, and without ashing any incidental 
questions to test the voluntariness and genume- 
nees of the confession, only containing matters 
which could have been easily got from the 
investigation made by the Pol me, and uncorro- 
borated and withdrawn at the earliest opportu- 
nity, cannot be regarded as a voluntary and 
genuine confession upon which to base a con- 
viction. ( George Knox and Walsh, JJ '.) Em- 
peror v. Azim-Ud-din. 57 I C 462 : 

21 Cr. L. J. 638 

S- 32 — Applicability of — Witness 

dying during trial after examination. 

Where a witness in a suit has been fully 
examined and cross-examined S. 32 of the 
Evidence Act has no appbeabon and it 
the witness happens to d ; e before the comple- 
tion of the suit it is not open to either party to 
apply for the admission of a statement made 
by him in a previous suit (Chapman and Atkin- 
son, JJ.) Shahdeo Naraindas v. Kusum 
Kumari*. 5 P Xi J 164 

S. 32 — Recitals in documents — 

Admissibility of against strangers. 

A recital in a document is admissible in 
evidence as agamst parties who are not parties 
to the document, only where the conditions 
laid down in S. 32 of the Evidence Act are 
fulfilled. (Das, J.) Ram Sarup Kamkar v. 
Bhagwat Prasad. 57 1- C. 194. 

S- 32 — Statement made by dead 

person — -Statement in a will shewing a sum 
due to him by a third person — Memo, of 
expenses by deceased — Relevancy of. 

In a suit to recover possession of a house the 
defts. counter-claimed a sum of money spent 
by their father in building a portion of the 
house. Reliance was placed on a statement 
made by the defendant's father in his will as 
to the amount spent by him on the disputed 
bouse and also upon a memo of expenses 
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written up by him at the same time The lower 
Appella'e Court enlarged the counter-claim. 

Held, that ne’ther the wll nor the memo, 
was adnrssible under S. 32 oi the Evidence 
Act, inasmuch as the s'a'ements in tbs wdl 
made by the deceased that he had spent a 
particular sum in effecting the re pad's of the 
: house was not a statement made against his 
pecumary or proprietary interest and it could 
not be held that the memo, was made in the 
ordinary course of bus mess. (Macleod C. J. 
and Heaton, J) H\Ri Vajdya v. Ambabai 
Balkeisana 44 Bom 192 : 

22 Bom. L B 57:551 C 316- 

S. 32 (2 ) and 34 —Evidence— 

Talab bab papers if admissible — Weight due 
to. 

Under S 34 of the Evidence Act talab baki 
papers are not sufficient evidence to charge any 
person with bability. 

Talab baki papers may be evidence under 
S. 32 Cl (2) of the Act ; but before they can be 
admitted a landlord is to show that the person 
making the statement is dead and the entries 
are made by him m the ordinary 7 course of 
business. (Chatter fee and Duval, JJ) Umed 
Ali v. Khajee Habi bulla 47 Cal, 266 : 

31 C Ii J 68 : 56 I C 38 

Ss- 32 (3) and 33 —Statement by 

deceased person, as witness to a murdcr-Omis- 
sion to give information of commission of an 
offence — Cr. P. Code. Ss. 44 and 288. 

A woman stated that she had witnessed a 
murder to her paramour Daolat and to the 
Police in the course of an investigation ten 
days after the act. She then died before the 
inquiry. Daolat deposed to the statement of 
his mistress before the Committing Magistrate 
and then disappeared. 

Held , that both the statements of the 
deceased were relevant under S. 32 (3) of the 
Evidence Act for she having witnessed an 
offence and not having informed the nearest 
Police officer or Magistrate exposed herself to 
a criminal prosecution. 

Daolat's statement of what she had told him 
was also relevant and was admissible under S. 
33 of the Evidence Act though not under S. 
2S8 Cr P. C. which has no application to a 
witness not produced and examined in the 
Court of Sessions; but the written record of 
what the woman told the Police was not admis- 
sible though there was nothing to present wit- 
nesses who had heard the statement deposing 
to the facts contained in the writing. 

The operabon of S. 132 Cr. P. C. cannot be 
evaded by the police choosing to record as the 
first information a statement obtained after 
the investigation has commenced. (Mitra, J. 
CJ Mt. Ajobhi v. Emperor. 

16 N. h B 30 : 56 I. C. 582 : 

21 Cr. L. J 486. 

S. 32 (5) and (Q^Statements in 

Horoscope— -Admissibility of. . 
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EVIDENCE ACT, S- 33- 

Statements as to age made by deceased 
persons e. g in horoscopes m the c : rcumsta,nces 
, mentioned in S 3.1 or the Evidence Act, having 
regard to the illustrations to that secnon. El C 
L J. 621 toll (Miller, C. J. ami MitUick, J) 
Amar Dayal Singh v, Hara Prasad Sahu. 

5 Pat li J 605: 1 P. L T 511 : 

53 I C 72 

Ss. 33 and 165 — Depositions of 

witness in prior suit — Admissibility by 
consent 

The consent ot the parces to a suit can 
make adm'ss ble the evidence given :n a pre- 
vious jud c : r.l proceed mg between them even 
in a case in which the cond’tions prescribed 
by S. 33 of the Evidence Act do not exst. 

Per Krishnan,J: — The prows ens oi S 33 
are intended tor the benefit ot a party to a suit i 
and he may waive thex benefit at any rate in a j 
Civil suit where no question ot public policy is 
involved. ( Wallis , C J , Loutts Trott:r, and j 
Kvishnau , JJ ) Jainab Bibi Saheb v. Hyder 
Rally Saiieb. 43 Mad 609 : 

38 M L J. 532 • 28 M L T 23 : 
(1920) M. W. 1ST. 360 : 12 L W 64 - 
56 I C. 957- 

S 35 — Batwara map at partition 

■proceedings — Admissibility against tenants 
A Batwara map prepared in a partition 
proceeding between the proprietors of an estate 
is no evidence against tenants of the estate, it it 
was prepared alter their tenancy \yas created. 
But where a Commissioner is aopohi.ed to 
make an inquiry with reference to the map and 
no objection is taken to its admiss’bTty, it is 
too late to object after he had made h>s report. 

(. Beachcroft , J ) Banamali Paul v. Satis 
Chandra Dutt. 56 I C 138. 

-S 35— Chouk’dar’s reg ; s f er — Entries 
of births and deaths — Admissibility of. See 
(1919) Dig. Col. 52S. Mahomed Jafar v. 
Emperor. 54 1 C. 160: 

21 Cr. Xi. J. 22. 

Ss. 35 and 165 — Confidential 

inquiry — Exparte proceedings — Report of — 
Judgment on , not proper. 

In deciding a suit for the possession of a 
holding the Court must record a finding on the 
evidence adduced before it and is not entitled 
to base its judgment upon matters which are 
not properly admissible m evidence. Where a 
suit was dismissed by the Judge relying upon 
a confidential inquiry conducted by an Assis- 
tant Settlement Officer at the time of the 
Revised Settlement tor the purpose of ascer- 
taming to whom the holding belonged : 

Held, that the judgment could not be 
maintained. The proceeding ot the confiden- 
tial -inquiry contained an opinion on an ex 
parte investigation inadmissible in evidence 
under S. 35 of the Evidence Act. It is the duty 
of the judge to record a find ng on the evidence 
adduced before him. (Das, J.) Balded ; 
Swgu'v. Sheoraj Kueri. 56 I C, 807 j 


WIDE tfCE ACT, S 54 

S 35 —Handwriting expi rt — Weight 

to be attached to, opinion of. 

Experts dhier in their opm on when the 
admitted *acis lead to one conclusion and to 
one conclusion only, It would be in the highest 
degree unsafe to rely on the testimony of the 
handwriting expert f Das and Ad ami, JJ.) 
Shegtahal Sing : v A'-jun Das. 

(1920) Pat. 155 : 1 Pat L J 130: 

56 I C. 879- 

S 35 — Record of rights — Entry as to 

custom — Presumption of correctness See B. 
T. Act, Ss 101, 102, 103. 57 I. C- 126. 

S. 35 —Survey or* thaz map — State- 
ments tn— Value of 

There is no general inflexible rule of law 
that the facts stated on the thak or survey map 
must be presumed to have been in existence at 
the time of the permanent settlement The 
question is essentially one of fact and must 
be determined oh the facts and circumstances 
oi each case (Mookerjce and Walmsley , JJ .) 
Prafulla Nath Tagore v. Secy, of State. 
24 C W 3ST- 639 : 31 C- L- J. 320 : 

57 I. C. 29- 

S. 44 — Decree — * Setting aside — 

Grounds for — Fraud— -What constitutes. See 
Decree, Setting Aside. 

1 P, lu T* 119. 

S- 45 — Expert evidence— Cross exa- 
mination — Absence of— Opinion of expert, 
challenge of. 

If a finger print expert has not been cross- 
examined as to the grounds of h s opinion and 
as to the test to which he had put a particular 
finger print impress’’ on submitted for h's con- 
sideration, the value and weight to be attached 
to such witness's evidence cannot be diminished 
by apply.ng to it considerations to whmh the 
witness's attention was never directed. (Multick 
and Atkinson, JJ ) Sarwar Khan v. 
Emperor. 55 I. C 273 : 

21 Cr L J, 257. 

8s 54 and 187 — Previous had 

character — Relevancy of — Sufficiency of 
evidence excluding — Evidence objected to — 
Effect of. 

The i act that the accused had a bad 
character is not irrelevant under S. 54 of the 
Evidence Act when the evidence relating to it 
is not given for the purpose of showing that ’ 
the accused was a bad character and was 
therefore likely to commit offences of the kind 
oi which he has been convicted. 

Under S. 167 of the Evidence Act the 
improper admission of evidence is no ground 
for a new trial if it appears to the court before 
which such objection is raised that indepen- 
dently of the evidence objected to and admitted 
there was sufficient evidence to justify the 
decision. (Rattigan, C.J. and Mart in can, J r ) 
Davlat Ram v. Emperor 

2 I^h. I j. J. 653- 
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evidence act, s. 57- 

S 57 (9)— Pubh’c hoi ; days — Judicial 

notice — Plamt hied aiter reopenmg alter vaca- 
tion — Deductmn ot time — Duty of Court to 
allow. See C P. Code, O 7, R. 6. 

56 I C- 926. 

;-S. 63 ilin. (c) — Copy of a copy- 

inadmissible in evidence. 

A Copy of a copy ’’s inadm ss’ble mev’dence 
and when a document A inadm'ss'ble in evi- 
dence no question of its cunsu* action arises 
and the party relying upon it must fad 
(i Contis , J.) Abdul G.iani v. Sved Md. 
Raza. 1P.L.T 47:541 C 941. 

S. 65 — Evidence as to general 

result of accounts and documents 

Evidence may be given as to the general 
results of arguments wnen they cons : st 01 
numerous documents and accounts, though 
these are Kanungos entertained to ass : st the 
Courts ot law in the examination ot the 
Revenue Records. It is an abuse of their 
functions to require them to give oral evidence 
ot the contents of a document such as record 
of a muafi enquiry which ought to be examined 
in origmal by the Court itself. (H. J. 
Maynard , F. C) Gilani Shah v. Musammat 
Hassan. 2 Dab L J 714 

— S. 6&—Attested document — Mort- 

gage — Proof of — Only one attesting witness 
called — Effect of. 

In a su't on a mortgage document which on 
the face of it appeared to be attested by two 
witnesses the mortgagee called only one 
witness who spoke to the attestation of the 
document. The other witness was not called, 
nor did the wdness who was called say that 
any other attestator was present. Nor was he 
asked any question by the other s : de. The 
Court did not * require evidence * under C. P. 
C. O. 3, R. 5. proviso, as regards the attestation 
by other witnesses. 

Held t that the mortgage document had been 
prima facie proved to be a vahd mortgage 
creating a charge on immoveable property as 
required by S. 68 of the Evidence Act. But 
this proof could be rebutted by proof on the 
other s : de that the apparent attestors of the 
document were not attestors m the legal sense 
and have not seen its execution and that the 
document therefore did not comply with the 
requirements of S. 59 of the T. P. Act. 

It is not necessary that two attesting wit- 
nesses should be called when two are alive nor 
that even assuming that one only need be 
called, he should at least be made to prove 
that another attesting witness besides himself 
saw the execution. (Sadasiva Aiyar and 
Spencer, JJ .) Venkata Reddi v. Muthu 
Pambulu Naick. 39 M- D. J. 463: 

(1820) M. W. IT. 512: 
28 M. Ii. T. 213 : 58 I C. 801. 

S- 68 — Attesting witness — Scribe 

when considered attestor. See T. P. ACT, S. 59. 

£2 Bom. Ii. R, 236 


EVIDENCE ACT, S 91. 

— .,g s 38 and 90 — Document requir- 
ed to be Attested— Proof of signature— Hot 
sufficient — Ancient document — Presumption 
— Rebuttal. 

Mere proof of admission of the genuineness 
ot the s’gnature of the executant of a docu- 
ment does not d : spen$e with the proof of its 
proper attestation if the document is one re- 
quired by law to be attes ed before it can 
effectuate a transfer. 

The lacts that a document is more than 30 
years old and is registered and that the genu- 
ineness of the s’gnature of its executant on it is 
i admitted may go to ra ; se a presumption as to 
its genu : neness. But such a presumption does 
not exclude the rght of the person against 
whom the document is set up to rebut that 
presumption by showing that it was not pro- 
perly attested and was, therefore inoperative. 
(Stuart, and Kanhaiya Lai , A. J. C) 
Narain Singh v. Deputy Commissioner of 
Paetabgarh, 

551 C 501- 

S. 90— Ancient document — Proper 

attestation — No presumption as to — Rebuttal. 
Sec Evidence Act, Ss. 68 and 90. 

55 I. C 501. 

S. 90 — Presumption — Copy of a 

document, 

A certified copy of a receipt purporting to be 
more than 30 years old, acknowledging posses- 
sion of certain malik makbuza plots is inad- 
missible in evidence in the absence of any 
indication of the record from which it was 
obtamed or of the connection in which the 
possession was given. No presumption can be 
made in favour of a copy of a document under 
S. 90 of the Evidence Act (Drake- Brockman, 
Kt.,J . C.) Nathvkam v. Jagannath. 

16 'N. LR 106: 65 I. C. 420. 

S- 90 — Presumption — Thirty years 

Computation of — Document thirty years old 
at the time of hearing. 

Under S. 90 of the Evidence Act a Court can 
presume the genuineness of a document which 
was not thirty years old either on the date of 
the suit or on the date of its production but 
was thirty years old on the date when argu- 
ments were heard. ( Stuart , J ) Mahadeo 
Prasad v. Musammat Nasiban. 

54 I. C .368. 

S- 91 —Oral loan— Collateral secur- 
ity of hundis — Time for payment — Oral 
evidence. 

S. 91, Evidence Act refers to cases where 
the contract has by the intention of the parties 
been reduced to writing and the document 
itself constitute a part of the contract of loan 
but if the hundies were by way or collateral 
security and the terms had been agreed upon 
orally then it is the oral terms of the contract 
which are to be looked at and may be proved 
and S, 91 is no b^r. [Fawcett, J . C. and 
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EVIDENCE ACT, S- 91- 

Kemp , A. J. C.) Lokumal Tarachand v. 
The Sind Bank. 

13 S L R 180 * 57 I C- 394. 

g — Prom'ssory note— Unstamp- 
ed — Inadmissibility in evidence — Suit on the 
contract of loan— Decree on adm ; ss : ons in 
pleadings. See Stamp Act, S 35. 

13 S L. R 169- 

Ss 91, 92 and 95— SaU of land 

— Dispute as to extent sold — Body and 
schedule different — Oral evidence . 

Where n an agreement for the sale of land, 
it was impossible to reconcile the statement in 
the body of the agreement w«th the recital in 
the schedule as to the extent ot the land to be 
conveyed, extr ins ic*' parol evidence is admissible 
to explain the facts that led to the execution 
of the agreement, in order to reconc le the 
different statements regarding the property 
sold. 

In a contract of sale of land, the presumption 
is that, in fix : ng the price, regard was had on 
both s ; des to the quantity which both supposed 
the estate to cons' st ot, though there may be 
considerations wh ch may rebut to weaken the 
presumption. Hill v. Buckley 17 Ves, 394 Ret. 
(Mr Ameer Ali) Hussonally Sullemanji 
v. Mangaldas Nathub-ui, 

(1920) M W. If, 726 (P. C ) 

g 9 1 — Secondary evidence — Denes 1 - 

tion in court — Perjury — Record of deposition 
See Penal Code S. 193. 1 Lah 361 

g, ^ 92 — Applicability of — Parties 

ranged on the same side 

S 95 ot the Evidence Act merely prevents 
evidence be'ng given to wry ttye terms of a 
document in a proceedmg between the parses 1 
to the document and the : r representatives. ; 
There is nothing to prevent two persons who 
are arrayed on the same side, such as jo at 
vendees to give evidence to vary the terms 
of the writ+en instrument in a congest between 
themselves ( Mittra , A J.C) Rajib Hussain 
v. Zingrajl 54 I. C- 962. 

— g gg — Contract— Custom of the trade 

regarding — Mode of performance of contract — 
Evidence of custom admissible See Arbitra- 
tion Act, S. 19. 58 I. C. 506 

S. 92 — Document in writing— 

Conduct of parties — Evidence of if admissible , 

Evidence of acts and conduct of parties is 
not admissible in order to contradict or vary 
the written terms of an agreement. ( Da$ t J ) 
Sukhan Rai v . Chakowei Singh 

56 I. C- 752. 

S- 92 — Implied contract — Payment 

of interest —Written contract — Effect of 

The appellants had for many years bean 
allowed to over-draw them account with the 
respondent Bank. The Bank in fact charged 
them compound interest w : th monthly rests 
and such charge appeared on the face of their 
pass books. The appellants annually gave the 
Bank a letter in a printed form in which they 


EVIDENCE ACT, S. 92- 

merely agreed to pay interest on the daly 
balances. 

Held , that S 92 of the Ind ‘an Evaenee Act, 
d’d not prevent the Bant from provng an 
agreement by the appellants to pay compound 
interest w’th monthly res's, and that such an 
agreement could be impbed irom the appel- 
lant's long acqu’escence in such a method of 
calculation. {Sir John Edge j H a t hdas R anchor 
das v. Mercantile Bank of India Limited. 

44 Bom 474 ■ 38 M L J 387 : 

27 M I* T 255 . 12 L W 356 : 

(1920) M W. N. 312 : 

18 A- L. J. 359 : 22 Bom. L K 545 : 

55 I- C. 522 : 47 I A 17 (P. C ) 

g gg — .Rabaliyat — Stipulation to pay 

rent in kmd or specified money value in the 
alternative — Landlord h may recot er market 
value — Proof that amount was inserted for 
reg s. ration purposes or to fix Sta.no duty it 
madmiss'ble See (1919) Dig Col . 534. GURU- 
DAS V. GOBINDA CuaNDRA SlN I\. 

54 I C 914 

S 92 — Pronvssorv note payable on 

demand — Contemporaneous agreement post- 
ponmg date ot payment — Adm'ssib Iky ; n evid- 
ence. Sec Lim. Act, arts. 69, 73 and SO. 

38 M L J. 70- 

S 92 —Regist* red mortgage deed— 

Oral evidence . 

Oral evidence is not adro'ss’ble to v^rv the 
terms of a reg : s ered mortgage- deed. [Mittra, 
A J C.) Jexvimal v. Saeoo. 

58 I C. 30. 

— g 92— Sale deed— Consideration — 

Proof of nonpayment of — Oral evidence 
admissible 

In the case of a deed qf sale h is open to the 
vendors to prove that no cons deration was 
actually pa : d and oral ev'dence is adnrss’ble 
to prove that fact, though contrary to the re- 
citals in the deed. ( Pridcaux , ,1 J C j 
Motiram v. Radabai. 55 I C 53. 

-S- 92 Proviso 1 — Mortgage- 

Redemption suit — Plea that it was fictitious. 

It is open to the deft, m a redemption suit 
to plead that the mortgage is a fictidous docu- 
ment intended to cover a previously complete 
transaction of sale be. ween too parties, 
and under the first prov sj> to S. 9 1 ot 
the Evidence Act to pro. e any tacts winch 
would invaPdate the deed (Lindsay, J. C) 
Saheb Baksh Ping i v. Mobmmid Alt 
Mohammad Khan. 58 I G 115. 

S. 92 (2) — Deed — Ambiguity —Oral 

evidence — Adm i ssi bill ty off 

A mortgage bond coma nod the foibw'ng 
Stipulation for interest f ' I have borrowed 
from yon Rs. 300, ..I shall pay. -dor the afore- 
said sum every . year... calc slat ng, ‘merest at 
ten kalams of paddy e.ery year., .on a question 
fitrVng as to whether 10 kalams were the 
interest on 100 Rs* or all the 500 Rupees* 
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EVIDENCE ACT, S 92- 

Held , that the document was sdent as to the 
basis on wmcn tne calculation was to be made 
and therefore oral evidence was aim 55 ole 
under proviso 2 ot S. 92 ot the Evidence Act, 
to show what the parhes really intended (Old- 
field and Seshagiri Aiyar, JJ) MuthUsami 
Aiyar v. Varda Vyroyan 

27 M. L. T 309 
(1920) M. W. IT- 239 : 11 L W 352. 

56 I. C 476 

S 92 (2) Unstamped instrument tost 

— Oral evidence of contents admissibility — 
interest rate of — Evidence regarding when 
document silent. 

Where a promissory note is s lent as to m 
te rest under S. 92 ot Evidence Act ot 1872- 
evidence is not adnrsstble to prove a contem- 
poraneous oral agreement to pay a certam rate 
of interest a: ll rate of 6 per cent, under 
S. 80 ot the Negotiable Instruments Act, should 
be awards! 12 M L R 9 loll. (Mittra A. J. 
C.) Pentaya L\ KEariECKAQ. 

18 IT. L R 63:58 1 C 249 

— — — g, 92 Proviso d— Mortgagee— Oral - 
evidence showing payment of a lesser sum 
in full satisfaction of th " mortgage amount 
— Inadmissibility of 

In a suit to recover money due on in reg s- 
fered mortgage- deeds, the de endant led oral 
evidence to snow that the mortgagees were d : s- 
charged by a payment ot a lesser sum, A ques- 
tion having arson whether the evidence was 
admiss’ble. 

Held, that the erdence was inadm’ssble 
under S 92 prov’so 4 oi tne Evidence Act, the 
defendant's case be ; ng that the plamtiff agreed 
to receive a lesser sum m full satisfaction o. tne 
much greater amount wvch was due on the 
mortgages (Mncleod, C. J . and Heaton, J) 
Jagannath o Shankar. 44 Bom- 55 : 
22 Bom L- E 39 : 54 1- C. 839. 

— S 92 Proviso 4 — Raiyati hoi Hug 

— Registered lease — Oral surrender -B. T. 
Act, S. 86 

Even w lere the obg'nai lease '3 a registered 
one, a ra ; yat can orally surrender h : s hold ng 
under S. 8b of the Bengal Tenancy Act if it was 
not tor a fixed period and its possession is 
given up. 28 Cal. ; 28 C E. J. 220, rei 13 
Cl Ic J. 281 d : st. (Chattfrjea and Duval , 
JJ.) For an MvriA v. In dr a Send 

47 CaL 129. 

S. 92 Proviso 4 — Under raiyati 

iut'T'Cst of less than Rs 110 in value — 
Relinquishment by unregistered instrument. 

Wnere an under ra ; yan interest o. the value 
of less than Rs. 100 : s created by a reg siered 
instrument it w’ll not preclude the adm’ss : on 
in erdeace o; an unregistered instrument to 
s tow that the mterest has been relmqu'shed. : 
A rel : nqu : shment tor cons’ derat ’on may be 
recorded as a con .-e/ance and in the v : ew of a 
document by wvch an mterest to immoveable 
property of the value of less than Rs. 100 is . 


EVTDE a CS ACT, S. 98 

relnqushed dees net requ re reg‘strat : on. 
1 Ten non and N ewbould , JJ.) Sorman Fakir 
v Holla Abdul A 212. 57 I. C- 949. 

* 3 92 (5) — Lease — Construction — - 

customary incidents — - Evidence of. 

Tne mere rac; that a document is called a 
dowl kabuhyat does not decide its nature The 
document should be looked at as a whole and 
any evidence des gned to show customary 
inc 'dents of tenure as attaching to the jote 
must be rejec ed it and so far as it conflicts 
I w th wna: is cun tamed m the dowls themselves. 

Evidence o. a custom ot transferability is 
thus excluded by an express sta ement in the 
dowls that there is no r*ght ot sale, ght or 
transfer without the landlord’s consent. 

Wnere the only right secured m the dowls to 
the tenan's was an opt’on to take a renewal at 
the rage 01 rent prevalent m the perganah • 

Held, that the tenanc es created by the dowls 
were nehhe ■ her. table nor transferable and no 
evidence ot custom was admissible on these 
heads (Greaves and N ewbould, JJ.) Maho- 
med Ayejuddin v. Prody at Kumkr 
Tagore. 25 C W, IT. 13- 

S 92 proviso 6— Written docu- 
ment —Evidence to vary terms — ’Conduct and 
intention — Sale or mortgage. 

Where a document is a perfectly plam 
s.ra : g itiorward document, no extrinsic evi- 
dence s required to show m w rat manner the 
language ot the documents related to existing 
iams. Tnere may be cases wnere such extrin- 
s c evidence is reqirred and it w 11 therefore be 
ad muted But it can only be in such cases 
w 10 . e the terms ot tne documen's themselves 
requ re explanation and then evidence can be 
ied w'tlvn the restrictions laid down by prov : so 
to S 92 ot the Evidence Act. 

Mire re a document has s.ood mare than fifty 
yews it is extremely undesirable to allow 
ec donee to be led to show that the document 
•s not woat it appears to be on the race of it. 
[ILzcleod, C J., and Crump , J ) Ganpatrao v. 
Bu>u Tukvram. 44 Bom. 710 : 

22 Bom. in. B,. 831 : 58 I C. 570. 

~S. 96 — Mortgage deed — Prolusion 

for payment of revenue by mortgagee — 
Enhancement of revenue — Liability to pay — 
Admissibility of evidence to show intention 
of parties 

Where a usufructuary mortgage deed pro- 
vides ior the payment of revenue by the mort- 
gagee, but fads to indica + e whether the parties 
meant the revenue as assessed at the date ot 
the deed or as it might be re-assessed from time 
to time evidence* may be given under S. 96 of 
the Evidence Act of facts to show what was 
meant Such tacts may be the fact of a provi- 
sion of law that in the absence of a contract to 
the contrary, the mortgage w’ll pay the revenue 
as assessed from time to time and agam the 
tact that the parties must have foreseen the 
enhancement of revenue within the period 
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EVIDEMCS ACT, S. 108. 

allowed for redemption. Evidence of tlrs nature 
will, however, be outwe'ghed by an express de- 
claration of the parties, even two years alter 
the execubon ot the mortgege deed, as to what 
they meant when the deed was executed, ( Lyle 
and Ashworth , A J C) Farzand Ali v 
Kaniz Fatima. 22 O C 270 . 

54 I C 264 

S- 108 —Burden of Proof — Person 

not heard of for seven year s — Presumption of 
death . 

A man is presumed to be alive until he is 
dead. A person asserting that a particular 
man is dead has to prove it. It he could show 
that a man has not been heard or for seven 
years, then the Court will presume his death 
But the earliest date to which the death can 
be presumed can only be the date when the 
suit was filed. It cannot have a further retros- 
pective effect. (Maclcod, C. J. and Heaton, J ) 
jESHANKA't REVASHANKAR»V. BAI DlVALI. 

22 Bom. B B 771 : 57 I C. 525 

S. 108 — Presumption of continu- 
ance of life. 

The presumption is in favour of the continu- 
ance of lhe and the onus of proving the death 
of a person lies on the party who asserts it, 
(Scott Smith and Leslie Jones, JJ.) TaNI v. 
Rik Hiram. 1 juali 554 • 

2 Ball B J- 481 : 56 I C 742. 
S 1 1 0— T itle-Posssss'on — Presump- 
tion of possession with owner where title js re- 
cent. See Sp. Rel, Act, S. id 

561 C. 720 

S- 114 111 Ob) Accomplice-Evi- 
dence of — Weight due to corroboration. 

An approver's evidence .s in itself taunted 
evidence though m some cases it may be of 
bebef for various reasons. The uncorroborated 
statement ol an approver taken at the end of 
the trial is of no value whatever. 

Statements of witnesses extorted by the 
Pol ce under threats of impl cation m the crime 
cannot fad to detract from the value ot their 
evidence expec’allv where they had no reason 
for refra : n : ng from deposing against the 
culprits. (Shadi Lai , C J “and Wilberforce, J) 
Sundar Singh v. Emperor. 56 I C, 667: 

21 Cr. B J. 507. 

g 214 III. (cl)— Joint Hindu family 

— Presumption of jointness 

It a person is shown at one time to be a 
member of a joint Hindu famdy, it must be 
held under S. 114, illustrabon (d) of the evi- 
dence Act tha< he never separated at all unless 
the contrary is proved. (Halifax, .4, J. C) 
SuKAfc. Mussammat Rakhi. 57 I. G 339. 

S 114 111 {e} — Presumption ar is : ng 

under — Service ot notice to quit by means of 
Post — T. P. Act, S. 106. * See (1979) Dig Col. 
539. Gmm C HANDER *CrHQSE Vb KlSHORE 
Mohan Das, 54 I, C< 5. 
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S. 114 111. (e)— Presumption— 

Cadastral Surrey Khan an -Enries — Presump- 
tion as to accuracy o:. Sm Be>. 3 Land Rev. 
S 4les Act, S c?/ 55 I. C. 645- 

S 114 111. (gj — Presumption— 

Non production of at counts 

Wnere a party pars' steady omits to produce 
h s boons ot account there is a justifiable pre- 
sumption ttiat they do not support him ( Drake - 
Brockman and Findlay, JJ ) PadamraJ v. 
Gopikisan. 56 I C. 129. 

S. 114 III fg ) — Suit for profits — 

Absence of evidence of collections. 

Where m a suit for profits ot land the record- 
ed collections are suspiciously low, and the 
deit. neither produces nor gives any evidence 
to show w.iat was collected the Court would be 
justified in presuming that the lull amount of 
the rents had been collected and in assessing 
the profits on the bas's of the gross rental. 
(Daniels, A. J . C.) RaghUNath Singh v. Har 
Dayal. 56 I. C. 751- 

g 115— Easement — Right to take 

water from neighboured well — Dominant 
owner rebuilding well with consent of servient 
owner -Servient owner estopped from disputing 
rigat of dominant owner. Sec Easements 
Act, Ss. 13 and 47. 22 Bom. B. B. 415. 

„g 115— Estoppel by conduct-,— Build- 
ing on land by tenants — S fence of landlord— 
Tenants awa r e oi limited tenure — No estoppel. 
See Cantonment-Ten ukE. 561. C. 813- 

S- 115-Estoppel—- Plead’ng and 

proof — Attestat'on when imports knowledge — 
Hindu jo'nt family — Manager — Ah'enation— 
Concurrence — -Estoppel. See Hindu Law 
Joint Family Manager 1 p. B. T. 546- 

-S 115 — Estoppel — Representation — 

Conduct must be mduenced by — Otherwise no 
estoppel. See Lim. Acts, art. 119 and 141 

22 Bom. B. B. 974. 

S 115 —Estoppel — Representation 

— Omission— Change of position- — Proof of l 
Before advantage can be taken of the doc- 
trine of estoppel, the representation of the party 
sought to be estopped and the action of the 
party seeking to estop must be shown to be 
connected together as cause and effect There 
must be proved first of all a declaration, act or 
onriss ; on on the part of the person sought to he 
estopped, and secondly, that by such a decla- 
ration, act or omission the person seeking to 
estop was led to believe a thing to be true and, 
thirdly, that by such act or omiss ; on the party 
seeking to estop was not only led to believe a 
tb : ng to be true which in fact was untrue but to 
act upon such belief to his prejudice. (Dus, J.) 
Ram Baran Pandey v. R am Nikgra Singh. 

57 I. C. 26^ 

S. 115 —Estoppel— Rule of pleading. 

The doctrine of estoppel as la ; d down in the 
Evidence Act is a rule of pleading based upop 
a man's conduct who by his representation 
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made to a third party has induced 
alter his position. Such a person cannot turn 
round and plead that he is not bound by his 
own representation. {Abdul Rahim and Moor-., 
JJ.) SHANMUG HAVELAYUD HAN CHETTY V 

Koyappa Chettiar. (1920) M. W- 151*679 

S. 11&— Mi nor —Conveyance by — 

Vendor aware of real fads — Suit to set aside 
sale — Equity to refund Consideration — -Spe- 
cific Relief Act, S 41. 

Plff, a minor sold her husband's property to 
her husband's brother tor valuable cons’ dera- 
tion. She was at the date ot the sale a mmr 
After attaining her majority she sued for a dec- 
laration that the sale -deed was not valid and to 
recover possess : on of the property. 

Held, shat the plff. was no. estopped from 
contendmg that she was a nrnor at the date of 
the sale inasmuch as the deft, woo was her bro- 
ther-in-law and woo must be presumed to 
know her age was no" deceived by waat the plff. 
had told him as to her age. 

(2) that though the Couit had a discretion to 
direct plff. to restore the consideration money 
under S. 41 of the So. Rel. Act, yet it would 
not do so unless there were very strong cr- 
cumstances m the case to enable the Court to 
find that there was an equhy in favour of the 
defendant, and. 

(3jthat, therefore the sale should be set aside 
and that the deft, was not entitled to refund ot 
the consideration money in the absence of any 
such equity in h ; s favour (Mad cod, C J.aitd 
Heaton, j .) Gurus'-uddswami v. Pa raw a 
Dundaya Nauexdra 44 Bom- 175- 

22 Bom L. R 49: 55 I C- 271 

S 116 — Landlord and tenant — 

Estoppel— Denial of title — Holding over . 

S. 116, of the Evidence Act J872 rests on 
the well established principle that a tenant 
who has been let into possession cannot deny 
his landlord's title however defective it may be 
so long as he has not openly restored posses- 
sion bv surrender to his landlord. 

17 Bom. L. R. 1006 P. C. Ref. 

A tenant who wishes to dispute his landlord's 
title must not only see that the tenancy has 
come to an end, but that the possession which 
was in him as a tenant has been surrendered. 
A tenant who holds over and remains in pos- 
session cannot be allowed to use that posses- 
sion as a lever to support a case in wh ; ch he 
denies the landlord's title. (Macleod, C J . and 
Hayward, J.) Ekoba Govindshet Vaxi v. 
Dayaram Narayan. 22 Bom L R. 82 : 

55 I. C 353. 

— S- U6— Landlord’s title — ■ Denial by 

tenant — Lease of unrecognised sub-division of 
bhag — Tenant cannot plead the invalidity of 
lease when sued in ejectment — Bhagdari and 
Ndrwdari Act, S 3 

The defendant mortgaged in 1S95 an un- 
recognised sub-divis ; on of a Narwa but rema : n- 
ed in possession of it under a rent note 


| EVIDE 7 CE ACT, S- 133. 

in favour of the mortgagee. The 
mortgagee ass’gned h : s r ghis to tiie plauinff. 
Plff sued tne dert in ejectment and ttie latter 
plea led that the mortgage, the lease and the 
assignment were vo’d. 

Hdd , overruling the contention that the de- 
iendant hav ng attorned to plff it was not 
open to him to contend in the ejectment suit 
that plff had no r ght to let out the property 
on rent ; and that tnerelore plff was entitled 
to succeed. {Macleod, C J. and Heaton, J .) 
DEVIDAS DWARKADAS V. SrfAMAL GOPAL. 

22 Bom L- R. 149 : 5S I C- 595. 

S 132 — Witness compelled to 

answer - Question by Judge — Defamation. 

After tne exanrnation oi a plff wys over he 
was asced by the Judge wiy lie was suing for 
his money to w i ch he re pi ed that he d ; d not 
want to leave it w th the deft, wno was a 
Badmash and a tlrei. Held, that the witness 
was compelled to Answer the question put to 
him by the Judge, under S. 132 ot the Indian 
Evidence Act and proceedings, for defamation 
could not be ta^en agamst him 16 All . 88 not 
foil 16 A. L J. 201 ref. (Walsh, JJ Ganga 
Sahai v. Emperor. 42 All 257 : 

18 A- lx J. 112: 
54 I C. 890 21 Cr L. J. 186. 

S 132 — Defamatory Statement- 

Witness — Liability of— Joint trial — Defama 
tory Statement by several persons as wit- 
nesses. 

An answer gwen by a witness to a question 
put to him either by the Court or by counsel on 
e ther s de would espec ally when the question 
is on a po : nt relevant to the case, come under 
the protection afforded by the proviso to S 132 
of the Evidence Act, notwithstanding that the 
witness had made no formal protest agamst 
the question ; a voluntary statement by the 
witness may stand on a totally different footing. 

At a criminal trial the question arose 
whether L , a prosecution witness had been to 
a certain house. The question was admittedly 
one relevant to the case Five defence witnesses 
ware called to prove, and they stated, that L 
could have gone there because he had been 
outcasted by reason of h ; s having contracted a 
dharecha marriage Thereupon L. prosecuted 
these five persons under a charge of defama- 
tion, and they were tried together at the same 
trial and convicted. Held , in revision, that the 
accused were protected from prosecution by 
the proviso to 8. 132 of the Evidence Act, 3 
Mad 271. 16 AH. 88 ; 16 A. L. J. 201 ; and IS A. 

L J. 112 not appr. Semble , that a joint trial 
of the five accused persons was illegal (Tudball 
J) Chatur Bing. i o. Emperor. 

18 A L. J. 940:58 I C. 825 

S- 133 — Accomplice-Statement of 

— Corroboration, necessity for — What is 
corroboration. 

An approver may be tell'ng the truth and it 
is quite probable that he himself had a hand 


the latter to | executed 
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in the murder but Irs statement as to who his 
accomplices were must be corroborated by 
reliable evidence betore it can form the bas’s 
of a conviction 

The corroboration offered in this case was 
the statement ot two men who apparently 
knew sometlrng about the matter from the 
very begmn ng but refused to make any state- 
mant until the third day oi the police : nvestiga- 
tion. The delay may be due to then* reluctance 
to imp! ; cate the accused after they had prom sed 
not to give information, but it was obvious that 
statements obtamed after such a long delay 
must be regarded w'th suspicion; and these 
witnesses may possibly be scheming themselves 
at the expense of innocent men 

Even if these witnesses bear no enmffy to 
the appellants and are related to them, the 
long delay in making their statements makes 
the : r evidence hable to grave sasp‘c : on 
[Chevis,C J. and Le Rossignal,J) Fatta 
v Emperor. 2 Lab. L J. 296 

S 133— Accomplice — Who is — 

Knowledge ot crime committed necessary. Sec 

31 C L J 30: 58 I. C 674 

S 133 —Retracted statement of 

approver — Admissibility of 

The retracted statement of an approver is 
evidence against the accused. 15 Mad. 352 
and 21 All. 175 foil. 10 Mad. 295 [Olgers, J.) 
In Re Damur Veerab^dra. 

12 L. W. 385. 

Ss. 154 and. 58— -Attestor— Cross- 

examination — Adz erse witness. 

There is no d'stinction between an attestor 
whom a party is obliged to call and another 
witness he may cite oi Irs own choice ; and the 
Court may in its d'seretion permit the peison 
who calls a witness to put any question to him 
which may be put in cross examination by the 
adverse party. 2 Mod & Rob 501 ; 1 P & S. 
745 : L. R. 1 P. & M. 70, 71 (1366) ; (1909) P. 
157 (150).; 24 T. L. R. 839 42 Ch. D. 372 
(1889); “Times” 13th Dec. 1907; d : stin- 
gulshed. 

A witness is considered adverse when in the 
opiivon oi the Judge he bears a hostile an ; mus 
to the party call ; ng him and not merely when 
his testimoney contradicts his proof, 

L. R. 1 P. & M. 70, 71 (1866) Referred to. 

When a witness is treated as hostile and 
cross-examined by the party calling him this 
must be done to discredit the witness alto- 
gether and not merely to get rid of part of his 
testimony. 

1 F. &F.25*(1858). 

A theory of improbabdity in order to prevail 
against positive evidence must be clear and 
cogent; must be such as to justify the rejection 
of the positive evidence as concocted and 
unreliable. 

39 Bom 388 ; 22 Cal. 519 Ref. (Mookcrjee 
and Fletcher, JJ.) Surendra Krishna Mon- 
x?a if v . Ranee PAsst 24 0 - W IT. 860. 


EXCESS PRO. DUTY ACT, S- 2. 

S- 151 -Test — Identification — State- 
ment made to police — Admissibility of in 
corroboration . 

It owing to the lapse of time between an 
identification by the Police and the trial a 
witness, ow'ng to defective and uncertain me- 
mory, is unable to say whether the person on 
Irs trial is the person w.iom he identified the 
statement made by the witness to the Police at 
the test identification : s adnrssible under S. 
157 of the Evidence Act, if the effect ot that 
statement is not to contradict the evidence of 
the wtness g : ven at the trial. { Midlick and 
■ Atkinson , JJ ) Sarwvr Khan v. Emperor. 

55 I C. 273 - 21 Or. X,. J- 257. 
S 157 — Statements —Proof of. 

The evidence ot a person who hears a state- 
ments as direct proof of that statement be'ng 
made as the evdence of a person who sees a 
deed is proof ot the deed be'mg done, 
j Where a statement is adm f sstble under P. 1 57 

i of the Evidence Act, it may be proved by any 
j one to whom it was made. (C/ievis t J) C A* 

! Heymerdinguer v. Emperor. 

58 I. C. 344 : 21 Or. L J. 760. 

S- 163— Documents filed under — 

Evidentiary value of. 

Held , that there is no authority for the 
proposition that evidence which is admitted 
under the special provisions of S. 163 of the 
Indian Evidence Act must be deemed to be con- 
clusive evidence against the party who has 
inspected the documents. There is certainly 
nothing in the language of the section itself to 
justify such a conclusion. All that happens is 
that the documents which the other party has 
produced become evidence in the case for what 
they are worth. (Lindsay, J. C) Rmmadhin v. 
Ram Dayal. 23 O 0- 156: 

57 I. C. 973. 

S. 167 — Decision of Lower Court 

based partly on irrelevant evidence— Remand 
— Propriety of. See Evidence Act, Ss. 5, 32 

AND 167. 5 p. Ii J.410. 

EXCESS PROFITS DUTY ACT, S. 

2 — Carrying on business — Meaning — Com- 
pany owing business and letting tenements — • 
Liability to tax. 

The term “ business” in S. 2 of the Excess 
Profits Duty Act has the same meaning which 
is assigned io it in the Income Tax Act. The 
former Act does not t on template an extension 
of that meaning or justify the introduction of 
anything which, according to the scheme of the 
Income Tax Act, is wholly dissimilar. 

A person in vested his capital in house pro- 
perty and kept a rent office, and a staff of rent 
collectors, clerks, etc., for the purpose of 
lettmg out his louses and collecting the rents. 
Held, he was not carrying on a business within 
the meanrng of the Excess Profits Duty Act 
A Company which holds house property and 
d : stributes the rents therefrom in the form of 
dividends to shareholders is not carrying on a 
business W-thfin the meaning of that Act, 
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EXECUTING- COURT. 

Although it is an assoriahon for acquiring ga ; n, 
yet the method o: acquiring gan is pass a e by 
owrnng property and no: by the active carry n j 
on oi business [Twomcy, C. J and Robinson, 
JJ ) Kaladan Suratee Bazaar hi re. 

58 I, C 914- 

EXECUTING COUfiT-^* i'o»- 

st ruction of 

It is compe.em to a court exec at ng a 
decree to interpret the decree, but wnen U 
decides that an nterpietahon thereof would 
be premature, it 3 not competent to that 
court to interpret the decree andanyopn'on 
expressed by u ’S not an adjud cat 'on b nd ng 
on the parties (Prideaux a) id Mitrra, A. J C ) 
BALLABADA3 "O. GUL »B INGtl. 

57 I. C 177 

Decree — • Mist tike in recitals in — 

If binding on executing court 

Piainbtt sued tor rent tor two years for 12 
btghas odd and ior 6 bighos lor the tb rd year 
it be ng admitted in the plamt that the hokhng 
had been reduced by a recognsed transer. 
An ex parte decree was passed reel ng that 
the cla m was in respect to an area oi 12 
bighas odd w-thout men.. on ng that the cla : m 
tor the third year was m respect or a reduced 
area The decree d ; rec ed ue:enJant to pay 
plambfl the rent has churned. Toe exscubng 
courts held that the sale not be.ng a sale oi the 
w cole holding could only be treated as a sole 
held in exaennon 01 a mone\ decree and not as 
a sale held *n execution oi a rent decree. 

Held, that the execution court was bound by 
the operative part or the decree but that the 
question as to what was to be sold under the 
decree was a question, oi fact upon w rich the 
trial court had made no adjud cation for 
itself whether it was the whole hold : ng or only 
a part of it winch was to be sold. 

The decree was executable as a rent decree 
(Dawson MilLr , C. J. and Mullick, J.) 
Maharaja Sir Rameshwar Singh Buiadur 
V. SUBU Lal Jha. 5 p. L J. 402. 

Decree-Validity of — Not to be 

questioned. 

It is true that an execution court cannot go 
behind the decree and must execute it as it 
finds it, and it is also true that ordinarily u is 
open to the mortgagee (decree-holder) to re- 
cover the whole oi the money from any part of 
the mortgaged property he chooses ; but ii the 
vesting oi part of the equity of redemption in 
the mortgagee is tantamount to a discharge 
or satisfaction ot a proportionate part of the 
mortgage debt there is no reason why an execu- 
tion court should not recognise it and go into 
the event to wlrch the decree has been satisfied. 
(Tudball and Sulaiman,JJ .) Sarju Kumar 
Mukerjee v. Thakur Prasad. 

42 All. 544 : 18 A- Ii J 690 : 

58 I- C 743 

Decree Validity of— Not to be ques- 
tioned. 


EXECUTING COUET. 

Tne Court executing a decree has no justifi- 
c?„t’on whether the decree should stand or 
whetner it should be set as'de on any of the 
grounds on which a decree can be set as'de. 
The Court cannot ior instance say in execution 
that the award, on wh ch the decree proceeds, 
is a bogus award and vacate the decree on that 
ground. Tne cnly queshon winch the Court 
nas jurisd*ction to deal with is the question 
whether the Darkhast should proceed. 
{. Macicod , C J. and FawCttt, J ) Rama- 
C UNDRA GOVIND V JAYANTA RaVJI. 

22 Bom Ii E 1409- 

Duty f 0 execute decree as it stands — • 

Mortgage suit — Decree in accordance with 
compromi >v but not in conformity with 0 34, 
R. 4, C. P.C . 

The Court oi execution has to execute the 
decree as it stands, and it is not open to the 
part.es to impeach the val dhy or the correct- 
ness o: the decree 

A decree passed in terms of a compromise 
dweeted the judgment-debtor to pay the debt 
due to the decree-holder by certa n specified 
instalments providing also that in case of de- 
tank the property raor. gaged to the decree-hol- 
der would be sold. Default having been made 
the decree-holder appl’ed ior sale 01 the 
property. 

Held , that the decree having been passed in 
accordance wub a comprom’se arrived at be- 
tween the part'es was not a preliminary decree 
wthki O. 34, R. 4 C. P. C. but was a final one 
and capable of execution. ( Shadi Lai , J ) Kora 
Lal v. Punjab National Bank, Ltd. 

55 I. C- 816. 

Legality of decree if can be ques- 
tioned. See (7919) Dig Col 514 Har Gopvl 
v. Ram Rich pal. 54 I- C. 239. 

Power of— Jurisdiction of Court whrch 

passed the decree — Not to be questioned in 
execution. See C. P. Code, 8s. 24 and 37 . 

39 M. L J. 203. (F. B.) 

Power to vary decree — None— Cons- 
truction of decree. 

An executing court has no right to go behind 
the decree and in any way to add or amend the 
terms thereof : It has to execute the decree as 
it is and any amendment thereof can be made 
either by review or under Ss. 131 and 122 of 
the C. P. Code 

28 Cal. 333; 1 P. L. W. 620 : 15 X Q 

719 foil. 

But an excuting court can give a fuller and 
more comple:e description of the property 
described in the decree, which would be a 
correct description on paper construction of 
the decree read with the judgment and the 
pleadings. (19 W. R 343 appb’ed). (Jwala 
Prasad and Adami , JJ) Basu Baij Nath 
Sahay v. Gajadhar Prasad. 

1 p. Ii. T- 471:58 I. a 276. 
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EXECUTION. 

EXECUTION— Application— Removal of, 
from file — Effect or — Not a valid dismissal of 
the aoplication treated as one to continue 
existing one See Lim Act, Acts. 181 and 183 

11 L W. 42 

Attachment of mortgagee decree and 

sale — Procedure See C P. Code, O 21, R 53. 

22 Born. LR 1304 

Decree — Objection to validity of, net 

to be allowed. 

An objection to the sale of certain properties 
directed by a mortgage decree to be sold in 
satisfaction ot the debt could not be entertained 
in execution and the decree must be executed 
as it subs : sted ( Teunon and Beachcroft , JJ ) 
Harendra Lal v. Pabna Model Co., Ltd. 

55 I. C 256. 

Right to apply for— Person on record 

as decree: holder entitled to execute — -Benefic ; al 
owner— Rights ot. See Lim. Act. Art. 182 (5). 

38 M. Xj J. 271- 

EXECUTION SALE — Application to 
set aside — Dismissal for default — Restora- 
tion. 

An order rejecting an appl : cation to set as : de 
an order d-sm ssmg for default an appl'cation 
to set aside an auction sale is not appealable 
19 C. W N. 25 foil. (Newbould, J.) Ambica 
C itARAN Kiiaskelv. Ismail. 

56 I C- 931. 

.Sale certificate — Evidence of title , 

A sale certificate does not create title but is j 
merely evidence of title. (Hooker j : e t O. C J 
Fletcher and Richardson , JJ ) Pro mot ha | 
Nath Pal Chowd.sury v. Mo hint Mohan | 
Pal Chowdhury. 31 C. L. J. 463'. 

24 C- W IN, 1011 : 58 I. C 327 

Moveables — Goods not answering 

description — Sale set aside— Right to recover 
purchase money. See C. P. CodeO. 21, R. 78, 

54 1- C- 315. 

— Occupancy holding — Purchase by 

mortgagee — Liability to pay rent. 

Where a mortgagee purchases a holding ax a 
sale in execution of a mortgage decree he 
must be taken to have known the nature of the 
holding on wh : ch he had advanced money and 
the terms of the contract on wfrch that tenancy 
had been created. Where the holding purchased 
is that of a raiyat at fixed rates created by a 
kahuliyat contammg stipulations for the pay- 
ment of rent monthly instalments and for 
interest at a very high rate on arrears, the 
purchaser and his successor in interest are 
bound to pay interest at the rate and pay rent 
in accordance with the instalment provided 
for in the kabulivat (Teunon and Chaudhuri 
JJ) BHUT NATH N ASKER CHATTERjl V. 

Mathura Mohan, 57 I. C 1004. 

- Proclamation — Decreee against father 

— Saleot jo'nt iam^y property — Son's interest 
does not pass — N mb.v ipgh Court Civil j 

D-32 


EXECUTORS. 

Circulars R. 69. See Bom. High COURT 
Civil Circulars R. 69 (vii). 

22 Bom. L. R. 970. 

Purchaser — Rights of — Dispute — • 

Compromise — Entry in Government register 
— Revenue sale. 

Where B agreed to pay pension to S and 
uoon the death 01 B, K got into possession of 
all the properties left by B and S got a decree 
in respect ot his arrears of pension against K., 
m respect of B's properties in his possession 
not duly administered by K and S attached 
property 2 belonging to B as having been pur- 
chased by her at an auction sale, and Iv raised 
several objections. 

(1) Held, that the fact that M daughter of B 
brought a suit against K in which it was com- 
promised that K should continue in possessien, 
upon the latter paying an annual sum to M and 
her heirs was immaterial 

(2) that the fact that B had not got actual 
possession of the property X, for which K had 
to bring a suit, did not change the character 
of the property. 

(3) that an entry in Government Register 
showing Government revenue payable by K 

! under a settlement did not imply that K had an 
independent title by virtue of a settlement and 

(4) that the purchase by* B at the revenue 
sale was in her own rights, the rightsof all the 
co- sharers including her own as heir of her 
husband, hav : ng been lost. ( Coutts and Sultan 
Ahmad , JJ.) Maharajah Kesho Prasad 
Singh v. Shiva Saran Lal. 

1 P. L. T 602- 

Stay of — Application after execution 

No order for stay or execution can be made 
after the decree has been executed. (Abdul 
Raoof, J.) Ghulam Mustaha Khan v. 
Ghulam Nabi. 58 I C. 442- 

What passes under — Mahomedan lave 

— Co-heirs — Decree against some — Effect of. 

, Persons who are not parties to a decree are 

I not bound by it A sale in execution of a decree 
does not opera f e to pass the property of any 
person who is not bound by the decree in ordi- 
nary cases. Where a decree was obtained 
against such only of the heirs of a deceased 
Mahomedan who were in possession of his 
property* and it was sought tq execute 
the decree agamst other heirs who subesquen- 
tly got their shares from the heirs in posses- 
sion. Held, that the decree could not be exe- 
cuted against them or against their shares in 
the inherited property as the decree did not 
bind them and the he'rs in possession against 
whom the suit was brought did not represent 
them in that suit. (Lindsay , J, C.) Thakur 
Jadu Nath Singi v. Mussammat Afzal 
Khanam. 57 I- G 526. 

EXECUTORS — Co-executors — Suit for 
account by one against representatives of 
another — Trustee de son tori' — Limitation—' 
Lim , . Act x S. 10 and Art. f 10 X 
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EXECUTORS- 

'*Pla ; nt ; H and another person as executors 
and trustees aopomied by the Will of a H’ndu 
la ly too v oui probate but the esta T e was admi- 
n stered by the latter alone dur ng his life time 
and on !rs death m 1900 by h’s son and by h:s 
grandsons the Delendants on the death ot his 
son. In 1915 Pla'nt-ff sued the defendants for 
accounts, 

• Held, that the defendants wore in the posi- 
tion of a trustee do son tort and :t was not open 
to them to deny the’r liah 1 ty as such or to 
contend that they were trespassers and could 
not there! ore be bable to render accounts 
■ The rule of English law that no habdity as 
executor de son tort can arse where there is & 
personal representative d ; d not apply in this 
case wnere plamtiff the r’gatiul executor took 
no part ‘n the ad mm 'strati on when the defen- 
dants were intermeddling with the estate. 

2S Mad 351 ref. 

Tne trustee represents the cestiquc trust and 
the su : t for accounts at the instance of the 
plamtiff was main tarn able against the defen- 
dants. 

Under the present Limitation Act a suit for 
accounts in respect of trust property comes 
under S. 10 and a trustee de son tort stands in 
the ’same pos'tion as an express trustee. 

The cl arm for accounts for six years prior to 
the institution of the suit would be saved by 
Art. 120 of the Lim. Act (1877) the obligation 
of a trustee to account being contmuous. 
(Chaiierjee and Panton, JJ.) Dhanpat 
Singh v. Mohesh Nath Tewari. 

24 C. W- N. 752 : 57 I. C. 805- 

EXPLOSIVE SUBSTANCES ACT, 

S. 7 — Consent xorm of — whether court can 
convict under a section other than that set out 
in the order of consent — Cr. P. Code S. 230 
See (1919) Dig. Col. 551 . Am Alt SiNGi v 
Emperor. 

1 Lab. X*. J. 173 : 55 I- C. 102 
21 Cr. L. J. 230- 

EXTRADITION — Fore : gn State — East 
Indian possessions of France — Treaties of 1811 
and 1870— Procedure — Preliminary enquiry — 
Common Law 7 right. Sue (1919) Dig. Col . 552 . 
Rahamat Ali v . Emperor. 

47 CaL 37. 

FACTORIES ACT, Ss. 29 and 41- 

Faciory — Employment of labour after pres- 
cribed hours — Liability of manager and 
occupier-^Joint and several. 

The liability of the occupier and manager of 
a factory to be sentenced for an offence under 
S. 41 of the Indian Factories Act is joint and 
several. Hence where both are tried jointly 
for an offence under the section they cannot 
each be sentenced to the ma : xmum penalty 
provided by the section ; but their joint 
liability to pay fine cannot exceed the maxi- j 
mum. {Shah and Crump , JJ.) Emperor £ 
Vrijvaixabhdas Jekisondas. 

22 Bom. It R. 904 
58 I. C 152 : 21 Cr. L. J. 728. 


FAMILY SETTLEMENT. 

S S . 29 (1) and 43 (a)— -Manager of 

mill — Thabil’ty of — Employment of workmen to 
work alter prescribed time — Fepara'e convic- 
tion in respect of each workman. See (1919) 
Dig. Col. 553. Emperor v. Johnson. 

44 Bom. 88- 

FAMILY ARRANGEMENT— Test of 
— ' Transaction when liable to be set aside by 
reversioners „ 

The true test to be applied to a transaction, 
challenged by the reversioners as an alienation 
not binding upon them, but which is alleged 
to be a family settlement, is whether the alienee 
derives title irom the holder of the limited 
interest or lile-tenant. There may be a iaruily 
arrangement between hems or possible clai- 
man.s by inheritance; but there can be no 
family arrangement as between • legatees or 
abenees to which the reversionary heirs are 
not parties. (Kanhaiya Lai, J . C ) BhushaN 
v . Deo Narain. 54 I-. C 82- 

FAMILY SETTLEMENT — Binding 
nature of — Acting of parties. 

A family settlement of a disputed claim 
arrived at without fraud or concealment is 
binding on the parties and cannot be re-opened, 
especially when it has been acted upon and 
carried out. 42 Cal 801 (P. C.) Referred to. 
(Piggott and Kanhaiya Lai, JJ.) Baldeo 
Singh v. Udai Singh. 18 A. L. J. 877: 

58 I C 732. 

Binding nature of — Existence of pre- 
sent or future dispute — Necessity for. 

In order to validate a family settlement it is 
not necessary that there should be an existing 
d’Spuie. It is sufficient that there should be the 
possibility of a future < dispute which might 
result in litigation and the evidence oi possible 
litigation and the consequent preservation of 
the family property is sufficient consideration 
for a farmly settlement. (Lyle and Ashworth, 
JJ.) Gandharp Singh v Nirmal Singh. 

22 O. C 300 : 54 I- C. 325. 

j Julia medan W ill — Dispute among 

hei rs — Will — Compromise. 

A Muhamadan made a will by which . he 
devised the whole of his property To his eldest 
son. Subsequently, he executed a deed of gift, 
by which he gave the whole of his property to 
his wile in lieu of’ dower and then died. A 
dispute arose between his eldest son and his 
widow as to their respective rights under the 
will and the deed of gift. The dispute was 
com prom- sed, and a certain portion of the 
property was given to the son, the rest being 
allotted to the widow. The son executed a deed 
oi relinquishment that he and h : $ heirs would 
have no claim to the property allotted to the 
widow. The -latter executed a similar deed of 
relinquishment : 

Held, that the settlement w-as conclusive and 
binding on the parties as to the rights held by 
each ot them in the estate left by the deceased, 
but it did not refer to any rights which either 
oi the parties m J ght acquire subsequently by ' 
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PERRIES ACT, S 6 

inheritance or any other method of devolution. 
{Stuart and Pandit Kauhaiyalal A, J. C) 
Mahommed 2a ki Ali Ka \n v Ahmad Shah 

58 I C 983 

FERRIES ACT, (1 of 1885) Ss 6, 

11 and 16 — Public and subsidiary ferries 
— Powers of Lieut. Governor and Dist Magis- 
trate. 

The legislature has given the D’ strict Hag s- 
trate power to open as many subsidin' terries 
as he likes but such subs ; diarv terries must all 
be within two miles from the pubbe ierrv 

A subsid ary terry estabbshed under S. 11 
is not a pubbe terry. It must be regarded a 
private terry and there is no power in the 
Magistrate to establish a subsidiary terry with 
in two miles of another subsidiary ferry. ( Das 
and Adatni, JJ .) Pakdip Singh v. Secy, of 
State for India. 

5 Pat L J- 500 : 1 Pat. L T- 395 
(1920) Pat 297 : 57 I C 516 

FIXED DEPOSIT — Nomination of 
payee by depositor after his death — Effect of 
— Rights of nominee and heir at law — 
Principles governing — Stranger beneficiary — 
Rights of. 

N. a shareholder in a Nidhi or Fund carry- 
ing on bus ness m Madras, requested the Fund 
to recewe a payment of Rs. 200 for twelve 
months on fixed deposit. The appl -cation (Ex II 
in the case) which was made in a printed form 
provided by the Fund, coma ned carta* n parti- 
culars to be filled m by the deposhor including 
the follow ng : — “Name oi the person entitled to 
receive the deposit pa’d by me after me, rela- 
tionship etc M” Against this N entered the 
names of his elder brother's son and grandson. 
N. then received from the Nidhi the fixed 
deposit receipt m the usual iorm which 
provided that interest would cease at the end 
of the twelve months, when the receipt should 
be sent for renewal of payment Art. r6 of the 
Articles of Association of the Nidhi wh'ch 
article was binding on N as a shareholder, 
provided: — “ If any accident should happen to 
one of the signatories in order to transfer the 
shares etc. to which he is entitled he must 
write giving specific detads as to the person to 
be entitled to receive the money after h : s death 
or his heirs may receive it. Should any one 
desire to alter the names of the said persons it 
can be done on payment of a fee,” In a suit 
brought after N's death by his nonrnaes m 
Ex. II against the N’dhi and the hem at law oi 
N for the recovery of the amount of the deposit, 
held, that the nom- nation gave the pla'ntiffs no 
right to recover the same and that N's he : rs 
at law was entitled to it. 

Per Chief Justice and Krishnan, J . — In the 
absence of a wdl the next of kin are entitled to 
succeed and if any one desires that any portion 
of his estate should go to any one else, he must 
make a will in the preserved iorm. The 
nomination in the present case cannot be 
enforced as a will because it is not attested by 
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FOREST ACT, S 75. 

two witnesses and probate has not been obtain- 
ed as required by the Hmdu \Y lls Act in the 
case o. YY lls executed m the Presidency Town. 

Per Kndinan, J — Held On the tacts of the 
case thxu it was not a part ox the contract of 
deposit between X and tne N*dhi that the latter 
should repay the money to the plahiMfs in the 
event of the former's death without having 
withdrawn it or changed the names of his 
nom'nees ; 

(2} that even if it were a part of the contract 
between X and the Ntdhi that t">e latter should 
pay the money to pla-nthm they as strangers 
to the contract, obtained thereby no r’ght to the 
money ; 

(3) that treated as a mandate the nomination 
was of no eject as it became revoked by N’s 
death {Wallis, C J and Krishnan , J ) T Nana 
Tawker v Bnuvani Ben. ee 

43 Mad 728 . 39 M. L. J. 391- 

FOREST iCT , VII of 1878), S 41— 

Chittagong Hill Traets — River Rules 

Removal of forest produce — Offence, 

Tne Riser Rules oi the Cnittagong Hill 
Tracts framed under S. 41 under the Forest 
Act relates to reserved forests of the Govern- 
ment, and have no appl’catioa to the case of a 
person who has obtained a lease of a forest ;n 
lee simple. The removal, by such a lessee of 
bain boos from one port-on of the estate to 
another ’s not an ofience pun : shable under 
those rules. {N , R Chatter and Cuming, JJ) 
Satyaranjan Bex Guptha V. Ma iUMED 
Sarfaraj 

571- c. 819 : 21 Cr. L J- 059 

S. 75 (c) — Rules under— Rule 2 — 

Sandalwood trees on occupancy land grown 
after Survey Settlement- — Ownership of -Bom. 
Land Revenue Code , Ss, 40 and 21 L 

The accused were occupants of a survey 
number in a village *n wh ch the first survey 
settlement was miroduced : n 18::, and the 
rewsed settlement in 1S89. Cons’derable time 
atter the settlements, sandalwood trees grew on 4 
the land Those trees hav-ng been cut and 
removed bv the accused without the perm ssion 
Oi Government the accused were convicted of 
a breach of R. 2 framed by Bombay Govern- 
ment under S 71 Cl. (c) ot the Indian Forest 
Act and pun shed under S. 76 ot the Act: — 
Held, reversing the conv'etion and sen.ences, 
(1) that the trees in question, which wore not 
snown to be hr e.Cs.ence at the dYe oi tne 
settlements, belonged to the accused as occu- 
pants, and they had committed no offence *n 
cuttmg the'r own trees 

(2) that under R. 93 framed under S. 211 
of the Bom pay Land Revenue Co Je and B *10 
ot the Code the rght of Government was 
confined to reserved trees ex sting at the date ■ 
of the settlement. (Shah and Hayward, JJ) 
Empe toR v, Yellappa Ramangdwda , 

22 Bom IlR 884: 
58 I- C 60:21 Cr. la O' 716, 
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FRAUDULENT PREFERENCE. 
FRAUDULENT PREFERENCE- 

Railway employee- - Ad jud cation oi as ’insolvent 
— Employee draw'ng h's provident land from 
his company — Payment to wife, whether 
offence — Pro v ; dent Funds Act. S. 4 Sec Prov 
Insol. Act, vS. 43. 22 Bom- L R, 322. 

FRAUDULENT TRAX7SFER— Morf- 
gagz — Fraud — Carried out — Pljf. if can allege 
his own fraud. 

Plaintiff sued defendant for a declaration to 
the effect that a mortgage deed without posses- 
sion executed bv plfL m favour of deft, was 
null and void and that nothing was due under 
it. In the plamt it was averred that the plain- 
tiff being heavffy devolved and being pressed by 
his creditors was mduced by the defendant to 
mortgage or hypothecate h : s property including 
stock-in-trade to de.t the consideration being 
Rs. 1,400, on account of former debts. Rs. 1,100 
advanced m cash and an undertakmg to fin- 
ance the plamtJft up to the sum of Rs 10,000 
that tirs transaction was a fraudulent one, in- 
tended to defeat the da** ms of the creditors and 
lor that reason should be declared mill and 
void , none of the cons ‘derations having been 
pa ; d. 

Held , that the pla'ntiff cannot be permitted 
to allege h ; s own fraud inasmuch as the object, 
with which the fraudulent transaction was en- 
tered into has actually been carried out in part. 

11 P. R. 1873 foil; 114 P. R 1879, 38 P. R. 
189-; IS U. 378; S3 C. 3:1 P. C ; 173 P L R. 
1913; 61 P. R. 189:; 43 I. C 3o3 referred to 
(Broadway and IF i ! be r force, JJ.) Dina Nath 
v.Duni CrUND. 2 Lab.- L J 439. 

GAMBLING ACT (BURMA ACT) 
(1 of 1899) Ss- 6 and 7— Search warrant 
— Presumption on instruments be : ng found — 
Cr. P. Code, Ss. 79 and 101 — Endorsement of 
warrant. See ( 7019 ) Dig. Col. 556. Po Thwai 
r. Emperor. 54 I. C 57 . 21 Cr. L J. 9- 

— ; S- 7 — Presumption on instruments of 

gaming being found — Rebuttal of presumption. 
See {1919) Dig. Col. 556 Emperor v. Sein 
Kee. 54 I* C. 52 : 21 Cr. L. J. 4- 

S. 10 — Unoccup ; ed hut, whether a 

place w'thm the meaning of S. 10 — Place 
mean : ngof. Sec (1919) Dig . Col 556. Nga 
Hlwa v. Emperor 54 I C 50 : 

21 Cr. L. J 2. 

GARNISHEE — Debt due to judgment 
deotor, and others — Not the proper subject of 
gam : shea proceed-' ngs See hi \d. High Court. 
Rules, O. iginal Sile. 39 M. L J. 91. 

GENERAL CLAUSES ACT, S 3, (25) 
— Immoveable property — Tenant-at-will — 
Rights of. 

The term ** i mmoveable property ” as defined 
in tne General Clauses Act does no: include 
mere, temporary, rignts oi a tenant-at-w 11 to 
' reap the produce to which he is entitled as a 


GOVT- OF INDIA ACT, S. 65. 

tenant. ( Scott Smith and A. Raoof , JJ.) 
Mahomed Ismail v. Shamsuddin. 

1 Hah- 567 * 2 JLiali L J- 684 • 
58 I C 321. 

GHATWALI — Rent — Arrears due to 
Ghatwal — Attachment and execution 

Arrears of rent, which fell due during the 
lifetime of the Ghatwal, but were collected 
after hss death, from his personal property and 
can be realized in execution of a decree agamst 
h’m 4 W. R. - and 23 Cal 874 rel. ( Coutts 
and Adam , JJ ) Brij Nath Ram v. Mussam- 
mat Chand Kumari. 

1P.L.T 642 s 58 I. C. 17- 
GIFT-C obstruction — Agrahar gift — Con- 
dition as to residence in the place merely 
recommendatory and not enforceable— T. P. 
Act , Ss. 10 and 11 — Restraint on alienation. 

Certain lands and a house were given by way 
of Agrahar gift to a donee and his descendants 
in order that he should enjoy the produce of 
the lands and res : de in the house and perform 
the six-fold rel’gious duties. It was further 
provided that the donee should not abandon the 
house, nor go to another place and enjoy his 
Vritti given to him in connection wth the 
Agrahar from that place. If the donee acted 
in contravention ot the above, his act should 
be considered an act of irreligiousness and 
another person should be substituted in his 
place. Alter contorm'ng to the above condi- 
tions for some years, the donee went to another 
place to bve and eventually sold the lands. 
A question having ar‘sen whether the sale was 
vahd. 

Held, uphold 'ng the sale, that the Agrahar 
g’ft was private gift to the donee and an 
absolute gift according to Law ; that the fur- 
ther provision as regards res : dence was only a 
recommendation and appeal to the religious 
consc ence of the donee and his descendants ; 
and that as condition it was not vab'd and 
enforceable in law. ( Shah and Hayward , JJ.) 
Rukminibu Kris h nara o v Laxmibai Naeain. 
44 Bom 304 : 2 2 Bom L R. 254 : 

56 I. C- 361. 

GOVT. OF INDIA ACT, 1915, Ss. 65 

and, 79— Imperial and provmcialTegislatures 
— Powers of — Not a legatee of Parliament — 
Power to entrust statutory body with the mak- ■ 
ing of bye-laws. See Cal. Mun. Act, Ss. 339 

AND 261 . 24 C. w. N- 196 . 

. Ss. 65 (2) and (3) and 72— 

Legislative power of the Govt, of India — 
Limits of. 

S. 63 (2) of the Government of India Act 
does not prevent the Government of India from 
passing a law which may modify or affect a 
rule of the constitution or of the common law 
upon the observance of which some person, 
may conceive or allege that his allegiance 
depends. It only refers to laws which directly 
affect the allegiance of the subject, as by a 
transfer on qualification of allegiance 'or a 
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GOVT. OF INDIA ACT, S- 79 - 

modification of the obligat'on thereby imposed 
{Viscount Cave) Bugga v Emperor. 

39 M L J 1 . 1 Lah 336 . 

' 18 A L J 455 24 C W iff. 650: 

22 Bom. L R 609 : 12 3b. W 296 : 
47 I A. 128 : 56. I C 440 : 
21 Cr. L J. 456 : (P.C ) 

(1915) S- 79 — Local Legislature- 

Powers oi — Power to entrust the making oi 
bye laws to statutory bodies — 'Bye law's trained 
intrci vires. See Cal. Mun. Act, Ss 559 
AND 571. v 24 c. W. ]ff. 190. 

S 107 — Conduct of trial — Inter- 
ference-Revision. 

In the special circumstances of this case the 
High Court in the exercise of its powers of 
superintendence interfered with the order of 
the lower court refusing to allow the delen- 
dants who opposed the pl^E's claim, to cross- 
examine the latter's witnesses after the plffs. 
had cross -exam 'ned them. {Miller C J and 
Mullick , J) Motiram Marwarl v Lalit 
Mohan Ghosh. 5P. L J. 545 : 

1 Pat L T. 676 : 58 I. C 238. 

S- 107 — Cr. P. Code, Ss. 145 and 439 

— Proceedings under — Difference of opinion 
among Judges of High Court — Op : n ; on of 
senior judge prevails. Sec Cr. P. Code, S. 145. 

32 C. L. J. 54- 

S- 107 — Dismissal of suit — 

Reference to comnrssioner — Dism'ssal of suit 
before report of commissioner is received — 
Revision — Interference. Set C. P. Code, S. 15 
and O. 9, R. 8. 54 I C 56. 

S 107 —Interlocutory orders — Revi- 
sion of. 

Interlocutory orders, even where an appeal 
from the final decree lies, may be dealt with 
under the Courts's powers oi superintendence 
and revis : on in order to avoid irreparable 
injury to the parties. 14 Cal. 763 and lc C. W. 
N. 682 ret. 15 C. W. X. 353 foil. ( Milter , C.J . 
ami Mullick, J ) Kumar Rameshwar Nara- 
yan Singh v Rant Rirhunath Koeri. 

5 Pat- L J. 550 : 1 Pat h. T. 668 : 

5S I C. 281. 

: S. 107 — Jurisdiction of High Court 

— Munsif committing party for contempt — 
Interference . in revis on — Statement that an 
order was “ against rules and law 99 whether 
amounts to contempei. See {19} 9} Dig. Col 
558 Kadhori In re. 

42 All. 26- 

S, 107 — Order under S. 145 Cr. P. 

Code — Revis on by H ; gh Court— -Government 
of Ind - a Act, See. Cr. P. Code S. 145. 

32 C L J. 270. 

— , — g 207 — Powers of superintendence 

— Scope of. 

It is the privilege and prerogative of the 
High Court once a record is beiore it winch % 
erroneous and so erroneous as manifestly to 
u amount to an’injusbee to exercise its powers of 


G-RAIffT. 

superintendence to revise such order or to set 
u as’de and direct such further proceedings to 
be taken as justice may require ( Atkinson 
and Adana , JJ j BrinDABaN ChaNDEE 
Choube v Govr Chandra Ray. 

(1920) Pat. 56 • 1 Pat L T. 467 : 

56 I. C- 155. 

G-OVEBI ffHSJffT REG-ISTER- Value 
of, entry in. See Execution Sale 

ILL T. 602- 
(jRART — Construction— Doubt f id language 
— Rule of construction. 

The correct rule of interpretation where a 
deed contams words of doubtful import, is not 
that it should be construed m favour of the 
grantor, but i s that as between the grantor and 
the grantee, if the words of the grant or 
instrument are oi doubtful import, that con- 
struction shall be placed upon them which is 
most favourable to the grantee. {Macnair, 
A.J.C) Ramoo v Sadoo. 

58 I- C. 954. 

Construction — Havclli lands sold by 

E. I. Co — Sanad constituting vendee a zemin- 
dar — Peishcush fixed including produce from 
lankas — Lankas if included in the grant — 
Subsequent conduct of Govt, servants — 
Limitation — Adverse possession — Ignorance 
of real owner — Time — Running of, if sus- 
pended — Accretion — • Acceleration of, by 
artificial means — Entry by Govt for conser- 
vancy purposes— Aiivc rse possession • -Interrup- 
tion of. 

Certain villages on the bank of the Krishna 
river and belong’ng to Govt, were sold by them 
in 1802 to the predecessor in- title oi the zemin- 
dar oi Vallur and a sanad was issued in 1803 
fixing peishcush at a eertam amount which in- 
cluded also the income from mustard sown on 
the lankas and keelankas left by the subsiding 
of the flood of the river and it appeared that 
both prior and subsequent to the grant so much 
of the river-bed as was within the ad medium 
filutn limit was treated and enjoyed by the 
owners on either bank with the knowledge and 
acquiescence of the Government as forming the 
river-bed Ayakat of the* villages abutting on the 
river the Government having remained quite 
probably under the erroneous view that the 
Engbsh Law negativing the right of the Crown 
to the bed of a non-tidal river also applied to 
river-bed adjacent to the village granted. 

Held, that under the facts and circumstances 
and in the absence of a special reservation in 
favour of the Crown ever giving full weight to 
the principle that grants by the Crown, must 
be construed strictly in favour of the crown, 
the grant in question included die river- 
bed Ayacut area as part of the villages which 
were expressly mentioned and (2) that even if 
there were any doubts or ambiguity as to what 
exactly was included in that grant of 1803 the 
nature of the subsequent possession by the 
grantee and the conduct, assertions apd declara- 
tions of the parties from and after the grant 
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and the views entertained by the grantor at the 
time of the grant can be legitimately referred 
to as evidence of the nature and extent of the 
grant 15 M 101 ; (1879) A. C. 670 ; 1907 A C. 
369; 37 M. 131 P. C. Rei. 

Held, also per Sadasiva Aiyar , J , (Burn J. 
dissenting) that the possession ol tne Tammdar 
was adverse to the Government from 1S03 the 
date ot the grant or at least from 1S4S the 
the Government admitt-ng the title of the 
riparian owner to halt the river-bed directed 
one of its officers to demarcate the boundaries 
in the river-beds and lands in order to put an 
end to the disputes as to mark boundaries bet- 
ween riparian owners on the same as well as on 
the opposite bank ot the r ver and not merely 
from 1853 when the Government confirmed and 
adopted the report ot the officer. 

Per Sadasiva Aiyar, J. — It the true owner A 
having the opportunity to acqua'nt himselt with 
all the facts and law and not being led mto any 
error by the fraud ot the opposite party B sees 
B enjoying A*s land openly claim ng it as 
owner limitation agarast A cannot cease to run 
till the ignorance on the part ot A wnich led 
him into thinking that the land really belonged 
to B is removed. 

Per Burn, J. — -Though the formation of 
banks m ; ght have been greatly helped and 
accelerated by the artificial means employed 
and the operations carried on by the river 
conservancy staff of the Public Works Depart- 
ment they d’d not thereby lose their character 
of accretions belong 'ng to the owners or 
adjacent lands and the Government having 
^entered upon them under the statutory 
^authority tor the purposes ot river conservancy 
only could not claim such accretions as its 
own property. 23 M. 464; 40 M. 1083; (1915) 
A. C. 599; 4* Dg. and Jones 5c; 13 M. 369 
Rei. (Sadasiva Aiyar and Burn, JJ ■} The 
Secretary of State for India in 7 Council 
v. Venkatanarasimha Naidu. 

27 M Xi. T- 147 : (1920) M W. IT. 209 : 

11 L. W 256 : 58 I. C 689 

Construction of — Maintenance grant 

— Perpetual or for life . 

Where a rich and sonless 2emindar made a 
Mashahara bandegi patra (maintenance grant) 
iu favour oi his daughter, the deed recited that 
the daughter had been receiving a certam sum 
of money for her maintenance and other ex 
peases and that unless some deed was executed 
objection might be raised in future to her 
getting the “settled amount of mamtenance ” 
which was, therefore, made “ kaim ” (perma- 
nent) by the deed. It was further provided by 
the deed that the daughter would get the same 
in “ donhi transha” 

Held , that the grant was intended to be per- 
petual and was not limited to the life of the 
daughter's sons and that the word “ douht 
transha ” was intended to mean “ in the line of 
tile daughter's son.” (N, Chatterjce and Pant on, 
J.) Rajlakhi Debya v. Sarola Sundari. 
Pebya. 56 I C 803* 
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Construction — Minerals — -Grant right 

to— Grant by Tenrndars of tenure m lands 
withm 2em : ndari — Grant of rent free tenure — - 
Effect. See (1919) Dig. Col 559. Raghunath 
Roy Morwari v. Durg \ Prasad Singh. 

47 Cal 95. 

Construction — Putra Poutradikraraai 

warjson Kayam ntr.n'"" n— ' Memrng in Chota 
Nagpur. S., . Jj:9) Dig CD. :5\ Brojo- 
kishore Ram v. JagaT Mohan Nath Sahi 

Deo. 5 P- L. J* 265 : 

58 I C. 486. 

-Construction — Sankalp under proprie 

tary right— Set 1 Deed, Construction. 

23 O C 30. 

. —-Easement — Long continued user — 

Right of way. 

Uninterrupted enjoyment to ra ; se a presump- 
tion ot r'ght must have been acquiesced in by 
the owner of the servient tenement. 

Where from continued user the Court is 
asked to presume a grant of right of way 
knowledge of such user on the part of the 
serv ent owner is an essential condition to the 
acqu-sTion ot an easement. 3 B L. R. 18 at 25 
and 30 ; 6 B. L. R. 85. 10 Cal 214 Ref. (Drake 
Brockman, J. CJ R\mch\ndka Rao v. Ven- 
katrao. 16 IT. L. R 76: 

54 I. C 93Q. 

Easement — R ; ght of way — Partly de- 
rived from grant and partly b> prescription. Sec 
Easement. 57 I C. 852- 

Lost grant — Presumption as to-Ques- 

6on one of fact. See Presumption. ' 

31 C. L. J. 501. 

Maintenance — > Tankhas — Trans- 

f*. r ability of. 

“ Tana nas ” are heritable allowances in the 
nature oi’ property and therefore assignable 
(Richardson and Huda , JJ ) Lala Mukti 
Pro k ash Nande v. Srimati Iswaki Debi. 

24 C. W. IT. 938 : 57 I. C. 858. 

Minerals — Grant by Zemindar — No 

presumption of grant of Sub. Soil rights. 

A grant, by a .Temmdar, of a tenure in lands 
within hiszemindari does not pass the miner- 
als unless it appears clearly from the terms of 
the grant that the minerals were included in 
the grant. 47 C. 25 P. C. foil (Dawson Miller, 
C, J. ami Cotts, J.) Kumar Pramath Nath 
Kalia v. Meik 5 p, I,. J. 273 : 

(1920) Pat. 146 : 1 Pat- Ii T. 360 : 

58 I. C. 184. 

Presumption— Public navigable river 

— Dry land , appearing on bed through rece- 
ssion — Whether part of Zemindari — Thak 
and Snrvery maps Value of. 

Rennell's map showing the state of the land 
between 1764 and 1773 Ind mated the existence 
ot Kaliganga and Dhulia as large navigable 
rivers and the map prepared by Alexander 
Hodges 1 in 1831 indicated that at that tim^ 
Dhulia was a large navigable river. 
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Held, that it lay on the plaintiff who sued 
for a declaration that lands recently the beds ot 
these rivers but now dry by reason of the rivers 
receding irom their beds were included :n their 
permanently settled estates to prove their 
allegation that at the date of the permanent 
settlement ot their adjo'nmgzem’ndaris in 1793 
they were narrow channels. 

,Pla ; ntiff having failed. 

Held , that the rivers must be held to have 
been navigable at the date of the permanent 
settlement. 

Tne tact that in the thak and survey maps of 
1859-60 the beds of the rivers were shown as 
within the boundaries wholly or in partoi 
plaintiff's permanently settled estate was not 
sufficient to establ'sh the plaintiff's case that 
the beds were included in lands charged with 
assessment permanently fixed in 1793. 

The dec' s ions do not lay down any general 
inflexible rule of law that the tacts stated on 
the thak or survey map must be presumed to 
have been in ex’stence at the time of the 
permanent settlement. The question is 
essentially one ot fact and must be determined 
on the facts and c rcumstances of each case 
{M ookerjee and Walmsley , JJ.) PraFULL*. 
Nath Tagore v. The Secretary of State 
For India in Council. 24 C. W- IV 639 : 

31 C I*. J- 320 ; 57 I C. 29. 
GUARDIAN — Agent appointed by — M nor 
not entirled to ask agent tor accounts or ior 
particular amounts. Sec Right of Suit. 

39 M. Jb J. 247. 

GUARDIAN A33T) ¥ABD-/»M- 

Motfur leading irregular life — mother , ap- 
pointment of, as guardian — Conditions. 

Guard *aus hip of a minor ch : ld was given 
temporarily to grandmother instead of to 
mother who was leadmg a very irregular He 
at the time of the institution of the proceed- 
ings and her conduct was such that it would be 
wrong to confide a child to her. 

The mere iact that the mother is unable to 
earn mote -than a small and possibly precarious 
income is in itself no reason ior depriving her 
of the child, 

Tne tact that the grand-mother is able to 
keep the child in very suitable physical 
surrounding, has weight m the cons'deration 
ot the question whether she should be appointed 
guardian 

The mother by such appointment, does not 
premanently forfeit all her natural right to the 
custody of her child. (Chatter fee and Panton, 
JJ.) Mrs. Winifred v. Mrs. Winifred 
Chapman. 31 C 3G J 365: 

57 I. C. 13. 

— 'Mother —Right to custody of infant — 

parting with child under agreement— Effect 
of— Restoration when refused. 

It is well settled that a- mother cannot be 
deprived of her natural right of absolute con- 
trol over her own child by any agreement by 
yyaich §he made ovqr the child tp another to 
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be brought up as the latter's own even though 
she nvght have definitely stipulated never to 
cla ; m back the dvld. Eat there may be cir- 
cumstances in a particular case which would 
render it undesirable m the interests 01 the 
infant that she would resume her rights when 
she has once made Over the chfid to another 
and associations or expectations have been 
created on the part of the infant. 

The mother of a posthumous boy made him 
over when two or three months old to her 
sisier to be brought up as her own, in order 
that she might go and have herself trained as a 
nurse and be thereby in a pos’bon to bring up 
her children of whom there were four others 
who were placed in various charitable institu- 
tions. When the boy whom the aunt was 
bringing up as her own child and for whom 
she had much affection was 7i years old, the 
mother be'ng now in a position to maintain and 
bring up the child asked for the custody of the 
child 

Held, that in the circumstances of the case 
the chdd should be restored to the mother. 
(Chatterjca and Panton,) Fanny Emmeline 
Peterson v. Earnest Henry Shave. 

24 C- W 3Sf. 711 : 56 1.0 242- 

Powers of guard : an to make an agree- 
ment bind'ng the minor — Limits See Minor. 

1 P. L. T. 65. 

* Sale by guardian — Minor not bound 

by covenants in sale-deed— Guardian's personal 
1 ab ; lity. See Contract Act, S. 11. 

11 L. W. 246- 

GUARDIA11 AHD WARDS ACT, 
(VIII of 1890) S. 3 —Mandatory order— 
Jurisdiction to make. 

Under the Guai'dians and Wards Act, a 
court has no jur.sd’Ction to make a mandatory 
order directing the father to allow the mother 
access to her minor children. 

Except in the case of Chartered H ; gh Courts, 
the court's powers over minors are confined to 
those given by the Guard : an and Wards Act, 
58 M. 820 ; 42 3M. 617 foil (RiggJ ) Hazara 
BrBi v. Suleiman HajI Mahomed. 

13 Bur. L, T. 86. 

Ss. 7 and 17 — Order appointing 

guardian in conflict with the decree of Civil 
Court — Husband — Custody of wife. 

The minor girl concerned in the case was 
apparently married to two persons K. and L. 
In a suit which took place regarding her mar- 
riage a decree was passed in favour of L with 
a condition that he should have no r ; ght to her 
person until she became a major. She had 
not yet attained puberty, when L applied for 
her guard ; anshi£> and this was granted. Held, 
that tins order was obviously in confl : ct with 
the decree ot the Civil Court that he should 
have no right to her person till she was of age', 
and must be set aside. {Wilbcrforce, J.) Khuda 
3ai$sh ff. Lai*. 2 Uah.-Ii. J. 50$; 
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Ss 7 and 47 (a) — Order appointing 

guardian with direction to furnish security 
— Security tested and accepted — -Issue of final 
order — Appeal against if competent when 
preliminary order left unchallenged . 

An application tor the appointment ot a 
guardian tor the properties of a minor was 
made and the Court passed an order appoint- 
ing the mother as guardian and d'rectmg her 
to furn’sh security ior Rs :,000 whhm two 
weeks oi the date of the order and alter suefi 
security was furnished and accepted 'ssued a 
final order styled a “ warrant oi appo-ntment.” 
An appeal was pre;erred aga nst the final order 
alone. Held, that the fust order was only preh- 
minary and conditional upon the iurn suing ot 
security and did not take effect till the security 
was furnished and that the final order was the 
only order appo n.ing the mo. her as guard 1 an 
under S. 7 ot the Guardians and Wards Act 
An appeal agamst the latter order was there- 
fore mamtainable (Spencer and Krishnan, 
JJ } SANGAYYA TEVAN V. PETHiMMAL 

11L W. 377 : 56 I 0 513. 

Ss. 12, 43 and 47— Minor left in 

the custody of grand mother pending disposal 
— Application for guardianship of her person 
of — Orders against custodian regarding 
marriage of the girl — Validity of 

Pendmg me d sposd of an appPcation for 
appo’ntmen: oi the guard’ an of the person oi 
tne minor, the m nor was allowed to rema n in I 
the custody of her grandmother. Subsequently ; 
a proposal for the marr i age ox the g>rl having 
been made the Court sanctioned the proposal, 
but rescinded it later on. Another proposal ol 
marriage was then emeriamed and sanct'oned 
by the Court. Held, that the order passed by 
the Court as to the custody of the minor was 
val'dly made by the Court under S. 12 of the 
Guardians and Wards Act, 1S90, but the orders 
passed regard 'ng marriage of the rumors could 
not be made te v - under S 12 or S. 43, and 
were made without jurisdiction. [Shah and 
Crump, JJ.) L a xm i n a r a y an Seshgiri v. 
Parvatibai Parmeshvak. 44 Bom. 690' 
22 Bom. Ii U. 399 : 57 I. C. 79 

S 17 — Custody of girl— Duty of 

Court. 

In considering the question of the custody 
of a young girl and the appointment of a 
guard : an, regard should be had to the material 
and spiritual welfare of the child. Having 
regard to S 7 of the Guard .ans and Wards 
Act perfeience should be given to one who 
Will bring her up in the rekgion of her parents, 
[Hears, C.J. and Bamrji J.) Ram Prasad 
Ramjana v. The District Judge of 
Gorakhpore, 57 I. C. 651. 

S. 17 (1 ) — Application for appoint- 
ment as guardian — -Legal right — Vindication 
of— Welfare of manor. 

- The respondent made an application to be 
appointed guardian of his minor grandson 
aged over 9 or IQ, on the ground that in's right 


to such appointment had been den ed. It was 
admitted that the child’s mother had always 
taken care ot her ch Idem alter the death of 
her husband wmch happened s x years before 
suit. Held, that it was not for the benefit and 
welfare ol the minor to take h-m out ot the 
custody of IPs mother especially when the 
application for appomtment ot guardianship 
was made simply for the vind’ cation of the 
plamrft’s right (Tudball and Ryves, JJ ) 
Sudhia v. TvIakkt 18 A Ij J 71 : 

541 0.418. 

— --Ss. 20, 27 and 33— Duty of 

guardian *n deal ng with ward’s money — * 
Investment — Duty to account ior profits made 
— Xeglect ot duty — Breach ot trust Sec [1919) 
Dig Col 565. Lybhu Ram v. Bhagm\l 

2 Lah L J 130 : 54 I G 926. 
g 27 — Guardian if can ratify un- 
authorised act of previous guardian. 

A guardian appointed under the * Guardian 
and Wards Act cannot ratify the unauthorised 
acts of a former guard ’an ; this can be done by 
the m : nor alone on attaining majority. (Mittra, 
A J . CJ Shank ut v Govinda. 

54 I- C 311- 

Ss 27, 30 and 31 (2 )— Sanction 

of Court for sale — Necessity not mentioned — 
Purchaser under void sanction — Position of. 

The prov’s’oas ot S 31 (2) of the Guardian 
and Wards Act are mandatory and not merely 
directory. An order winch Rvled to rec : te the 
necesshy for or the advantage oi the transfers 
is not a legal order which could be pleaded as 
sufficient sanct on tor a sale by the guardian. 

When the pernrss'on given by ihe judge was 
not a legal pernrssmn the sale is voidable un- 
der S. 30 oi the Guardians and Wards Act and 
the orig'nal purchaser must be deemed to have 
acquired only a defeasible title and could give 
no better title than this to the subsequent pur- 
: chasers 

It is not an act of ordinary prudence on the 
part of the guardian within S. 27 of the Guard- 
ians and Wards Act to admit that his wards 
were liable for debt which could not be legally 
recovered owing to the lapse et time. [Lindsay, 
J C .} Ban key Lal v. Swami Dayal. 

23 O C. 72. 

S- 29 — Guardian and Ward— Lease 

of minor* s property to guardian by mortgagee 
of such property — Liability of minor to pay 
rent . 

S. 29 of the Guardians and Wards Act 
allows a certified guardian to give a lease of 
property belong’ ng to the minor for a period of 
five years. There is nothing to prohibit a lease 
for a similar period be'mg taken by the same 
guardian of property belonging to the minor 
from a person holding the same under a mort- 
gage made for legal necessity. The lease, while 
it imposes upon the minor the liability to pay 
rent brings with it a corresponding gain and 
the transaction is, if beneficial to the minor* 
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of a nature with'n the competence of the guar- 
dian binding on the ward (Kanhaiya Lai, J . 
C) Gur Din v. Dukga Din. 

54 1 0. 19 

Ss 29 and. 30 — Restriction on 

poxvers of guardian — Transfer of property 
without sanction of court — Extent of liability 
of minor — Duty to restore benefit. 

The restrictions on the powers of a guard'an 
appomted under the Guard’ans and Wards 
Act can be enforced only to such extent as is 
laid down bv the provisions of that Act. 45 I 
A. 73 (P. Cf d’st. 

Although a transaction ^ entered into by a 
certificated guardian on behalf of his ward 
in respect of the latter's immoveable property 
without the sanction of the District Judge can- 
not be enforced against the ward during ins 
minority so as to affect directly his immove- 
able property yet a simple money decree can 
be passed against him to the extent to which 
he is found to have benefited by the transac- 
tion. {Kanhaiya Lai and Lyle , A.J. C) Lala 
Purshotam Das v . Nazir Husain. 

54 I. C. 846. 

; S* 34 — ’Minor — ■ Application for ap- 
pointment of guardian of properties ot minor 
— Guardian directed to iurn'sh security — 
Agreement by guardian to pay moneys out of 
minor's estate to sureties — Legality ot. See 
Leg. Practitioners Act, S. 13 (6; and (f). \ 
38 M 3u. J. 58. 

Ss. 35 and 36— Guardian — Suit 

for accounts — Guardian’s liability — Liability 
of legal representatives. 

Property belonging to a minor was at first 
managed by his maternal grand-father. Sub- 
sequently be got himself appointed guardian 
of the property by the Court, and gave a bond 
under S. 34 (a) ot the Guard’ ans and Wards 
Act. 1890. He retained management of the 
property even after the death of the minor, 
and after sometime, he again got himself re- 
appointed by the Court as guardian oi the 
property, but without giving any bond. On 
the death of the guardian, the minor's widow 
sued his legal representatives ior an account 
of the management. 

Held, that the suit was maintainable and 
that neither S. 35 nor S. 36 of the Guardians 
and Wards Act, 1890 barred the same; and 
that the legal representatives were liable to 
account in case it was established that the 
property of the minor did go into the hands of 
the guardian and thence into the hands oi his 
representatives. (Shah and Crump, JJ.) Nar- 
ayan Balaji Nagarkar v. Kashibai Keshav. 
44 Bom. 852 : 22 Bom- h B 633 : 

58 I. C. 213. 

S-'3 6— Guardian of minors’ property 

— Suit against guardian — Leave of the Court 
obtained subsequent to suit . 

A suit brought agamst the guardian of the 
property of a minor under the provis ; ons of S. 
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36 of the Guardians and Wards Act, 1890, is in 
order even it the leave of the Court :s obtained 
subsequent to the filing o: the plamt. ( Macleod , 
C J. and Heaton, J ) Maina HaRX Tarde 
v. Shankar Mono T*<ude 

44 Bom 602 : 22 Bom. h. R. 787 : 

57 I. a 540. 

, — . — — s. 4 X — Liability of guardian after 
minor's death — Court's jurisdxtion to deliver 
up property. See (1919) Dig. Col. 56 9. 
Chandra Bhukan Singh v. Sajan KutR. 

42 AIL 1. 

Ss 47, 48 and B4r- Appeal— Com- 
petency — Ordtr directing guardian to pay into 
Court balance due form him. 

No appeal lies against an order calling upon 
a guardian to pay into Court the balance due 
from him on settlement of his accounts. 

Order under S. 34 of the Guardians and 
Wards Act are open to revision by the High 
Court. (Broadway, J .) Ram Jas v. Chant 

55 I C- 587. 

* Ss. 47 and 48 — Refusal to remove 

g uardian — Appeal . 

An order refusing to remove a guardian is 
final and is not open to appeal under Ss. 47 and 
48 of the Guardians and Wards Act. (Tudball 
j and S ul a i man, JJ) Muhammad Anwar Au 
Khan v. Dara Shah Khan. 

42 AIL 514 : 

18 A. Is. J- 624 : 56 I. C. 208* 

'8- 47 (a) — Order appointing a person 

guardian with direction to furnish security— 
Security furnished accepted — Final order of 
appointment — Appealability of. See Guardian 
and Wards Act, Ss. 7 and 47. 

11 L. W. 377. 

GUJARAT TALURDAR’S ACT (VI 

of 1883) S- 31 —Jivaidar if Talukdar — 
Alienation by talukdar’ s son — Summary evic- 
tion by Talukdar i Settlement Officer. 

A Jivaidar is a Talukdar within the meaning 
of the Gujarat Talukdars' Act 1888. 

A Talukdar and his son mortgaged a portion 
of Talukdari estate ; and after the death of the 
Talukdar his son sold the property to the 
mortgagee. The Talukdari Settlement Office 
having issued a notice under S. 79 A of the 
Bombay Land Revenue Code, to summarily 
evict the mortgagee from possession of the 
property the latter sued for a declaration that 
he was entitled to remain in possession : — 

Held, that the mortgage by the Talukdar 
ceased to be operative alter his death. 

That the mortgage by his son was inopera- 
tive from the start for he was no f a co- sharer 
with his father in the talukdari estate, and not 
having any interest m the property at the time 
he was not competent to encumber the interest to 
which he might succeed on his father's death, 
that the sale of the property by the son was an 
invalid alienation under S. 31 (2) of the Gujarat 
Talukdars, Act 1888; and that the notice of 
eviction under S, 79- A of the Land Revenue 
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Code, 1879, was valid (Nacleod. C. J. and 
Heaton, J) Bhaiji Iskvards Shah c. The 
T\i.vkp\ri Settlement Officer. 

44 Bom. 832 : 58 I. C. 88 - 
22 Bom B R 906- 
HAT — Right to hold market — Grant— Iut i- 
n did an on of customers of rival Hat holder. 

There : s in Bengal no such thing as a market 
iranchise or a right to hold a market eonierred 
by grant irom the Crown, nor can such right 
be acquired by prescription 
- In Bengal the r ; ght to hold a market is 
treated as an Incident to the ownership ot land. 
The propr-etor of the old market has no 
monopoly or privilege winch is entitled to 
protection and no immunity irom competition 

Where illegal means in the nature ot 
intimidation and physical compulsion were 
employed by agents ot the deiendants acting 
within the scope of their employment to induce 
traders who would have gone to plamtifi's old 
hat to attend defendant's new hat, and as a 
natural consequence thereof there was diminu- 
tion ot plaint ifi's profits from his hat. Held , 
that the plif was entitled to a civil remedy by 
way ot a suit for damages (Richardson and 
Greaves, JJ.) Hem Chandra Roy v. Bepin 
Behart Saha Sakdar. 24 C W- N. 800. 

58 I C 879 

HIGHWAY- Dedication— Proof of— Evi- 
dence necessary to prove dedication. See 

47 LA- 25 

*— — * -Dedication— Proof of — Intention to 

dedicate — U ser— Permissive acts of licensees 
— Dedication to section of the public — Punjab 
Municipal Act, Ss. 3 and 777. 

In cases where the existence of a public high- 
way is in issue, it is ot crucial importance to 
d'srngmsh between the grant to the public as 
such of a right of way and the permission 
which naturally flows from the, use of the 
ground as a passage for visitors to or traders 
w : th the tenants whose shops abut upon it. 

A person dedicating land to public use may 
limit the purpose of the dedication as he w'shes 
but the dedication must be to the public as a 
whole. There cannot in law be a dedication to 
a limited part of the public. In order to con- 
stitute a vad’d dedication to the pubbe oi a 
highway by the owner ot the soil, there must 
be an intenhon to dedicate. User by the public 
is only evidence of such intention [. Lord Shaw) 
MUHVMMAD IvUSTUM ALI I\HAN V. THE MUNI- 
CIPAL Committee of Kaenal City, 

1 Bali. 117 : 38 M. B. J. 455 : 
18 A B: 3- 466 : 11 L W 579 : 
22 Bom. B, R 563 : 13 P. B R 1920 - 
28 M B T 1 : 25 C-WUL 122 : 32 C, B 
J. 471 :56I C.l: 47 I. A. 25 (P. C) 
HINDU LAW — Adoption — Authority to 
iiucpt — Cm; struct ion — Power given to widows 
jointly — Senior if can exercise it. 

By a will a Hindu leit all As properties to 
b ; s two widows. Authority to adopt was given 
by the same w : ll as follows : — ‘"They (the 
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widows) may, if necessary adopt a boy of good 
family -according to their necessity." The 
senior widow adopted the appellant after the 
death ot the junior widow. Held, that the 
power of adoption given by the will was a joint 
permissive one; but it required a joint agree- 
ment to adopt i. e., a selection ot heir and 
acraal adoption by both the widows. The 
appellant therefore was not an adopted son of 
the testator. 37 Mad 196. discussed. (Rears t 
C j. and Saner ji J.) Lachmi Prasad v. 
Pakbati. 42 AIL 266 : 18 A. B J. 108 : 

54 I. C. 910. 

— Adoption ~~r Authority to adopt — 

Widow— Bombay School — Direction in hus- 
band’s will — Effect of. 

According to the Bombay School of Law the 
duty ot a ITndu widow to obey her husband's 
command compels her to act upon any manda- 
torydirection that he may give by will as to the 
way in which her power of adoption should be 
exerc’sed. 

Held , that the adoption by the widow of a 
boy d’flerent from the one specified in her 
husband's will was invalid. 

A condition in a will imposing duties on the 
adopted son is one subsequent to the appoint- 
ment and not a condition precedent to the 
exercise of the power. ( Lord Buckmaster) 
Sita Bai v. Bapu Anna Patil. 

39 M- B. J. 106: 
(1920) M- W- 3ST. 556 : 
22 Bom. B R. 1359 : 12 L W. 386 : 
16 1ST. B R. 162 • 25 C W N. 97 . 
57 I. C. 1 : 47 I. A- 202 (P. C ) 

.-Adoption Authority to adopt — Widow 

— Maharashtra school-Restriction on power, by 
father- in-law ot widow, invalid. See Hindu 
Law, Will. 22 Bom. B. R. 71, 

Adoption— Capacity to take— Minor 

widow who has not reached the age of puberty. 

Under Hindu law a Hindu widow ot the 
age of twelve who has not reached puberty 
cannot make a valid adoption. 

In view ot the importance of the act of adop- 
tion it is necessary that the adopting widow 
must have reached such an age of discretion 
that she must be able to realise the importance, 
oi her act to make up her own mind as to the 
person she ought to adopt. There may be 
circumstances which will enable the Court to 
consider whether a widow has reached the 
age ot discretion. That she has attained to 
puberty may be one circumstance but in India 
not necessarily the only one. The actual age 
of the widow may be another test and probably 
the most important one. (Maclcoa, C. J.aud 
Heaton,].) Mukgappa Basappa v. Kalava 
Golappa. 44 Bom. 327 : 

22 Bom. B. R. 91 : 55 I. C.361. 

— A a opt ion — Cerent on ies' — Jain s. 

Among Jams a married man cm lawfully be 
adopted, adoption, amongst Jains being a 
purely secular matter. 

29 A. 49 L ; ;0 A. 197 ; 12 A. 247 ; foil. 
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No religious ceremonies are essential to the 
validity oi an adoption among Jains, inasmuch 
as they do not believe in the Hmdu doctrme 
of the spiritual efficacy of sons. But the secular 
ceremony of giving and taking cannot be d s- 
pensed with. {Drake- Brockman , J . C ) 
MUSSAMM\T JaMUNABAI V . JUHARMAL. 

56 I C 81. 

• Adoption — Ceremonies — Jains — 

Authority of widow 

Among Sitambari Jams, the only ceremony 
necessary to the validity of an adoption is the 
giving and taking of the adopted son Amongst 
them, the widow of a sonless Jam can legally 
adopt to him a son without any express or im- 
plied authority frbm her deceased husband to 
make an adoption and the adopted son may be 
at the time of his adoption a grown up and 
married man (Sir John Edge) Sheokuau- 
bai v. Jeoraj, (1920) M W £1. 627- 
16 NT. L. R 170 * (P. 0) 

Adoption — Ceremonies — Jains — 

Giving and taking. 

In matters of adoption the jams are governed 
by Hindu Law to the extent that giving and 
taking are sufficient to constitute a vah'd 
adoption. 

In the case of Ja'ns all that is necessary 
under the law to effect an adoption is that 
the possession of the child to be given in 
adoption must be made o^er to the adoptive 
parent. # 

In a grown up man who is adopted, h’s being 
placed near his adoptive parent would be suffi- 
cient in pomt of law to constitute a valid 
delivery of possession. The ceremony of actual- 
ly placing In'm in the lap of his adoptiv parent 
is not essential. (Mitt ret, A J . C. and Pridcax, 
A.J. C.) Jiwraj v. Sheokun\varb.\i. 

56 I. C 65 

— — -Adoption — Consent of Sapindas — 

Value of— 'Reasons of Sapinda — Whose con- 
sent essential — Ehandus , 

Consent of the sapindas to an adoption by 
the widow is material as guaranteeing the pro- 
priety of the widow's action in making the 
adoption. 

Where such consent has not been shown to 
have been obtained by fraud, coercion or cor- 
ruption, it is sufficient authority for the adop- 
tion and the court's right to scrutinize the 
sapindas' reasons extend only to cases in 
which consent is refused, and not to cases 
where it is granted. 

A daughter's son is not entitled to be consult- 
ed regarding an adoption by a widow who 
has obtained the consent of the nearest 
sapindas, as he is not a gnati, and Bbinna-gotra 
sapindas are not included under the term 
sapindas in the texts which require the'r con- 
sent to an adoption. 

An upanayanam is not valid unless performed 
by the father or in his absence, by another 
kinsman in the family to which the boy 
concerned actually belongs. The perform- 
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ance ol the nnanayanaro m a lam ly, in no 
the boy m wrongly he lev el :o hues entered h - 
mval d adopdon, s a nuil’ty and is no bar to 
his subsequent ad^poon (Oldfield and Pnnd- 
tip s > JJ } Visvcasundana Row v. Sumasun- 
dara Row. 43 Mad S76- 

Adoption — Consent of sapindas— 

Whose consent required — Rule- — Exception — 
Dravida school — -Duty to ask for consent 
Under the Muakshara Law as adnrhrrstered 
in the Dravida country a Hindu vodow, 
although no: authorised by her hro hand to 
apopt a son to him, may nereatheUss make 
such an adoption with the consent of Irs 
nearest sapindas 

The consent required 's that o r a subs anti a! 
majority of those agnates nearest mreut onskip 
who are cabaple or tormuig an intelligent and 
hones" judgment on the matter 

Save in except onal casses, 0 g , minority 
and lunacy, the consent of the neirest sapindas 
must be asked and if it not as red it s no 
excuse to say they would certamly have 
refused, but where a sapinda is clearly proved 
to ha\e withheld Irs consent from corrupt or 
malicmus notions his d'ssent may be dis- 
regarded. 

The absence of consent on the part of the 
nearest sapindas cannot be made good by the 
authorsapon at more d : stant relatives, 

(1918) At I. A 215 followed {Vise- nr it Cane ) 
AdU-UMILLI KrLSTXAYVA V. AdUsUMILU 

Laks-jmipathi, 43 Mad 650 . 

39 M- L. J. 70 ’ 28 M L T 70 . 
18 A X- J 601 : (1920; M W »« 385* 
24 O W. IT. 905 : 12 L W- 625 : 
46 I. A 99 : 56 I C. 391 (P. C ) 

Adoption — Custom — Ba : s ! ' cbowrasi 

gaddiars — Originally non-Hmdus — Subse- 
quent adopdon of Hindu'sm — Ass*nrUt:on oi 
the law of adoption. See Hindu Iaw 
Custom 5 P. L J. 164. 

Adoption • — Dancing girls —Prostitu- 
tion— Validity of adoption — Estoppel 

An adoption by a danc ng tor purposes 
of prostitution does not afiect the status 01 toe 
adoptee. 

?uch an adoption cannot be vah'deked on the 
ground 01 estoppel as an estoppel cannot he 
rel’ed upon to defeat a prohibit 1 on on the 
ground of cubic policy. {Ayling and Contis 
Trotter , JJA Kandaiya Pillai v. Cxokk- 
ammal. 28 M I* T- 106 : 12h W 7. 

A do oh on ■ — ■ Evidence o: — -AJm'ss - 

bilHy of affidavit filed in interlocutory 
proceeding — Practice — Procedure — Queskon 
put by judge to person present in Court not 
cited as witness — Answer not challenged — - 
Matter for comment. See (1919) Dig Cal . 
574. Ganna B hatful a Yen k anna v. Gan n\ 

BlIATTULA V EN K ATA K ATN AMM A 

27. M L-T 106, 
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Adoption — Existence of idiot natural 

son — Widow’s power 

The adoption ot a son by a H ; ndu wdow 
having a congenitally idiot natural born son 
is valid in law. (Mittra and Pridcaux, A J 
C.) Raija v. Bhimrao. 57 I- C 647 

Adoption — Existence of prior adopted 

son — Bar . 

Under Hindu Law, a w dew cannot adopt a 
son to her husband where there is m existence a 
son adopted by her husband. (Maclcod, C J ) 
Bhujangonda v. Babu Bala 

44 B 627 : 22 Bom- L B 817 
57 1. C 573 

Adoption — * Factum valet . 

The doctrne oi factum zalet in Hindu Law 
only applies to adoptions where matters winch 
do not affect the essence of the adoption have 
been disregarded. It cannot be applied to 
validate the adoption of an orphan. ( Pridcaux , 
and Macnair, A. /. 0 ) Sonibai v. Dhanraj 

56 I C 620 

A. hption —Facta m valet — Orphan. 

The adoption o£ an orphan is invalid under 
the H*ndu Law and cannot be supported by the 
application of the doctrine of factum valet. 37 
Mad. 529 relied on {Ay ling and Odgers, JJ.) 
Bandaru Marayya v. Bandaru Ra.\ia- 
L/Kshml 39 M. L. J. 495: 

12 L. W- 613 : (1920) M- W 3*. 708. 

Adoption — Minor —Capacity to take 

—Estoppel— Doctrine of if applicable . 

An adoption by a minor widow oi the age of 
12 years who has not sufficient maturity of I 
understanding to apprec : aie the nature oi the 
transaction is mval d. 

Such an adoption cannot be held valid as 
agamst the w.dow on the bas : s of a personal 
estoppel where she has not done anything to 
prejudice the rights of the adoption, 

Sadasiva Aiyar , J. — There can be no 
estoppel where the ocner s'de knew the lull 
facts. ( Sadasiva Iyer and Spencer , JJ ) 
Seshayyar v. Saraswati Am mad. 

12 B. W- 544 : (1920) M. W- N- 721* 

Adoption — Proof of— Old adoption 

evidence of treatment. 

On a quest-on arismg as to the validity of an 
adoption to a person who had died m 1822 
there was no d‘rect evidence to show that the 
w dow had author ty to adopt. It was proved 
that tile alleged adoptee nad over a long course 
o. years be caved and had been^ treated by 

0 e:s mclud ng tne ancestors of the plamthfs 

1 w o now den ed t tie adopt on) as adopted son. 
Held, Uiat A could be merred from estabbsh- 
ed ir.cts that the wdow must have had 
author ty to adept v is known and recognized 
in the .am ly {Pig got and Walsh, JJ.) Prem 
Devi v. Sham3hu Xat-t 

42 All. 332 : IS A Ii J. 474- 

— Adoption — Bights of adopted son 

against father and subsequently bom aurasa 
son— Partition — Shares. 
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In a partition between the father, his aurasa 
son and a son adopted before the birth oi the 
aurasa son, the adopted son is entitled to one 
ninth share, the father and the aurasa son be- 
,ng each entitled to a four ninths share of the 
iamily properties. 

The rule ot Vas slit a is applicable m all 
cases of partition oi patrimony inter se between 
the members oi the joint family, the adopted 
son taking in such cases only a limited share. 

In a case of collateral succession, the share 
of the adopted son is as extended as that of a 
natural bom son. 

Case Law on the subject and the texts of 
Hmdu Law d’seussed. ( Seshagiri Aiyar and 
Moore, JJ) Venkuumidi Bala Krishna yya 
v. Vekuumidi Venkati Triambakam. 

43 Mac! 39S 38 M- L J 86 : 
27 M. L T. 142 : 11 L. W- 379 : 

55 X C. 371. 

Adoption — Rights of adopted son — 

Disposition by husbands f s will — Provisions 
of zvill intended to take effect after adoption. 

W Here a Hindu testator prov ded by his will 
that his senior widow should adopt a boy after 
h's death and that if after such adoption „ 
d : sagreement should arise between his junior 
w'dow on the one side and the senior widow 
and adopted son on the other s*de the junior 
w’dow should be given 15 acres absolutely and 
both the adoption and disagreement took place 
accord’ngly. 

Held, m a suit by the junior- widow for the 
recovery of the 15 acres. 

(1) that in the absence of any agreement 
with the natural father at the time ot 'adoption 
; that it was to be subject to a liability to give 
| 15 acres to the junior widow the latter was not 
eutuled to recover ; 27 Mad 597 distinguished ; 
and (2) that her r ; ght to sue for maintenance 
and residence however remained unaffected. 

A son adopted to a deceased Hindu stands 
in the same position as if he was his posthu- 
mous son. 

43 Bom. 77 S foil. 

A Hindu has no such power of alienation 
over ancestral properties as would affect the 
rghts of his adopted son unless the alienation 
was made for necessity and an attempted 
alienation by will to take effect on a certain 
contingency expected to occur after an adopted 
son comes into existence subsequent to the 
death of the testator is therefore invalid. 
(Sadasiva Aiyar and Spencer , JJ.) Bhyri 
Appamma v. Bhyri Chinnammx. 

12 L. OT. 17 : 58 I. C 511. 

— - Adoption — Right of adopted son — * 

Stepmother — Co-wives of adopter— Relation- 
ship of adopted son. 

Where a man takes a son in adoption after 
the death of his first wife, the adopted son 
becomes a step-brother of a daughter by the 
firs: Wife. The adopted son becomes the full 
son a of the wife joining in the adoption and the 
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step-son of the other. [Walmsley and Hilda , 
JJ) Srimati Gunwuni Dassi v Devi 
Prosanna Roy. 54 I 0- 897 

Adoption — Rights of adopted-— Subse- 
quently born natural son — -Agreement between 
adopter and father of adopted— -Validity of. 

R, a Dayabhaga Hindu, took in adoption a 
son of N with whom he entered into an agree- 
ment whereby it was stipulated that the 
adopted son would become entitled to all R's 
properties, moveable and immoveable, and to 
perform the services of the idols and all rites 
and ceremonies in connection with paternal 
and maternal ancestors. The agreement 
further provided that in case a son should be 
subsequently born to him both, would be 
equally entitled to all the aforesaid moveable 
and immoveable properties which might be 
left by him. A son having been subsequently 
born : 

Held — that by the agreement R intended 
that the adopted son and the natural born son 
should inherit both the debutter and the 
secular properties ot R in equal shares. ( Sir 
John Edge J Asita Mohan Ghose Moulik v. 
Nirode Mohan Roy Ghosh Moulik. 

24 C W 3ST. 794 : (1920) M- W. 3ST. 541: 

12 Ij W. 556 : 47 I A- 140 (P-C ) 

Adoption — Rights of on adoption. 

Although tne adoption of a s ; ster*s son's son 
may amount to a breach ol caste custom, it is 
nevertheless legal and valid. An adopted son 
succeeds to an occupancy right and he is not 
liable to ejectment as a non-occupancy tenant 
( Fcrard M, and Harrison , J ) Sheopujan 
Rai iv Manog Gir. 56 I C 562, 

Adoption — Who can be adopted — 

Brother's daughter's son — Validity of — 
Kshatriyas of South Kanara — Singas. 

The adoption of a brother's daughter's son 
is allowed by custom among the members of 
the community of Singas, presumably of im- 
pure Kshatriya caste, who originally migrat- 
ed from Rajputana and remained settled in 
South Kanara for a very long time 4 Bora. 
L. R. 160 ; 27 C. L. J. 119 and 36 Bom. 533 
ref. [Sadasiva Aiyar and Spencer, JJ) 
So os a th a Sing a v. Kanaka Sing a. 

43 Mad- 867 : 12 L W- 245 : 
(1920) M. W- 3S*. 528 : 59 I. C. 585- 

Adoption — Who can adopt -wife of 

lunatic. 

Under Hindu law, the wife of a lunatic can- 
not make a valid adoption (Macleod, C.J and 
Fawcett, J) Ramkrishna v. Laxmi Narayan. 

22 Bom. L R. 1181. 

Adopti on — W id ow—A u th 0 rity . 

A Hindu d’ed in union w : th his nephew who 
also died leaving him surviving a widow. 
Thereupon the former's widow adopted a son. 

Held, that the adoption was invalid. 

The widow of a deceased co-parcener of a 
|oint Hindu family cannot, in the absence of 
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any specific authority make an adoption subse- 
quent to the death Ox a co-parcener who surviv- 
ed her husband ; and more particular/ when 
that latter surviving co-parcener has left a 
widow {Macleod, C J and Heaton, J.) Thaka- 
RANA TEJRANI V SvRUPCHAND 

44 Bom. 483 * 22 Bom L R 209 : 

55 I. C 964 

Adoption — Widow — Consent of co- 
parceny —Joint family — Adoption without 
consent — Rights of adopted son 

Under Hindu law, the widow of a co- 
parcener cannot adopt unless she has either 
the express authority of her husband or the 
consent oi her husband's co-parceners If she 
otherwise adopts such adopted son cannot claim 
to be entitled to the self- acquired property of 
his adoptive father. {Maclcod, C. J. and 
Fawcett, J.) Pandu Krishna Jadhav v. 
Dhondi Krishna Patil. 

22 Bom. L R. 1403 

-Adoption— Widow — Co-widows — P re- 
ft rential right — Adoption with consent. 

P, a Hindu, had a son who died during his 
life-time leaving two widows. The junior 
widow had a son who died before attaining the 
age of ceremonial competence, P adopted the 
plamt’ff as his son. Later on, the mother of 
the boy who had died a minor, adopted defen- 
dant No. 11 w th the consent of her father-in- 
law. P. The plaintiff having sued to declare 
that the adoption ot defendant No. 11 was in- 
valid : — 

Held, that the adoption of the defendant No, 
11 was vabd. 

The preferential right of the senior widow 
to make an adoption exists when the widows 
inherit the property of their husband, that is, 
when the husband is a separted member of the 
family. Even then it is subject to any autho- 
rity given by the husband to the junior widow 
to adopt or any express or imphed prohibition 
by the husband against the senior widow. 

The doctrne of the prererential right of the 
senior widow to adopt cannot be extended to 
a case where the husband dies in union with 
his father, and where the widow can adapt if at 
all, with the consent of her father-in-law. (Shah 
and Crump , JJ) Dnyanu Pandu. ChavaN 
v. Tanu Bad aram Chavan. 

44 Bom, 508 : 22 Bom- L. R. 890 : 

57 IC. 113, 

Adoption — Widow Limits of her 

power — Son dying separate and issueless — 
Power to adopt. 

A Hindu died in union with his brothers 
leaving a widow and a minor son. The minor 
son became divided in interest from his uncles 
and then d’’ed unmarried. The widow next 
adopted plff. A question having arisen whe- 
ther the adoption was valid :■ — 

Held , that the widow was competent to 
make the adoption even without the consent of 
her husband's brothers. 
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Per Maclecd, C. J.— The rights of rever- 
sioners are not vested so that her adoption of 
plff. was not derogatory of any vested right 
That and the condition that the son's estate 
has not vested first in some other than berseir 
are the only two conditions which stand m the 
way of the widow's right to adopt even h 
her husband died in union, ( Maclcod , C J. and 
Heaton, J.) Maelappa Bharmappa x\ Hanm- 
appa Mardeppa. 44 Bom 297 : 

22 Bom. L. B- 203 : 55 I C 314- 

, Adoption — Widow’s power — Estate 

vested in surviving co parcener 

A Hindu widow’ who has not the fanrlv es- 
tate vested in her and whose husband was not 
separated at the time ot the adoption is com- 
petent to make an adoption with her huuband's 
authority and the consent oi the senior 
surviving co-parcener. 41 3M 99$ foil ( Mitra 
and Pride aux, A. J. C.) Rustam R^o v 
Dinkarro 55 I C 38 

Adoption — Widow — Right to adopt— 

Not dependent on her inheriting husband's 
estate — Adopted son, his r.ghts — Divesbng of 
estate by adoption — Jivai grants — 2ammdar's 
reversion on failure of male heir — May be 
divested by adoption. See f 1919 ) Dig. Col 576 
Pratap Singh Shivsixgh v. Thakor Shri 
Agar Singhji Rai Singh jl 

27 M. L T- 47. 

Adoption — Widow — Unchastity if a 

d isqualifi cat ion — S 1 1 d ras . 

Under the Hmdu Law, in the Presdency of 
Bombay, among Sudras, a widow though 
unchaste can make a vahd adoption t Beng L 
R. 362., (1894) P. J 22 d'st (Norman Maclcod, 
C. J .and Fawcett J ) Baswant v. Mallappa. 

22 Bom. L. B. 1400 

— Applicability of — J a ins — Adoption. 

The Jains are of Hindu origin They are 
Hindu' dissenters ; and they have so generally 
adopted the Hindu law that the Hindu rules of 
adoption are applied to them, in the absence of 
contrary usage. (Sir John Edge) SheokuaR- 
Bai v. Jeoraj. (1920) M. W- N. 627 : 

16 L B. 170: IP C) 

— Applicability of— Migrating family — 

Law applicable to 

The Hindu law must be applied generally 
to the cases of Jains in the absence of custom 
varving that law 1 All 6S8; 16 Bom. 347 ; 32 
All’ 247 ; 5 I. A. 87 foil. 

As a Hindu carries his personal law with 
him, the Jains do so also. The ordinary pre- 
sumption that a Hindu faifhly migrating from 
one part of the country to another takes with 
it the laws and customs as to succession pre- 
vailing in the Province from which it comes, 
must be applied in the case of Jains also, unless 
it can be established that after migration the 
family conformed to the particular doctrines in 
vogue in its new domicile. (Drake Brockman t 
J. C. and Prideaux t A. J. C.) Mussammat 
XU'NKaei v. BUdhmal. 57 . x C. 252- 


-Applicability of — Migrating family 

■ — Law applicable to — Succession — Law at the 
time of migration 

The law of succession is in any given case to 
be determ'ned accord'ng to the personal law of 
the indiv’dual whose success : on is in question. 
If nothmg is known about a man except that 
he lwed m a certain place, it w'll be assumed 
that h’s personal law is the law that prevails 
in that place. But if it ; s konwn that he origin- 
ally belonged to some place from whence he has 
migrated to another place, 'his personal law, 
wh^ch is the law of the place of his original 
res’dence as h was when he left, must be deter- 
mined unless it can be shown t nat he has 
renounced h:s original law in favour of the law 
of the place to which he migrated. 

Accord’ng to the Hindu Law as expounded 
by the Mayukhe school m the Bombay Presi- 
dency the daughter succeeding to her father 
takes an absolute estate (Lord Dunedin) Bal- 
want Rto v. Baji Rao. 39 M. Ii J. 166 : 

(1920) M- W N. 483: 
18 A L. J. 1049 : 28 M L. T. 157 : 
12 L W 679. 22 Bom. L. R. 1070: 
57 I. C, 545 : 471. C 213 

Applicability of — Migrating family 

— Presumption as to law applicable t0‘ — Proof 
of adherence to religious and social rites of 
the place of origin — Effect of —Brahmins and' 
Kayasthas of Bengal— Day abhaga Law appli- 
cable 

In the matter of succession, the contest was 
between the s ; ster's son and the great-great 
grandfather's great-great grandson, the former 
alleging that the lamhy was governed by the 
Dayabhaga School and the latter, that it 
migrated from Behar and adhered to the 
Mttakshara Law PrevaTng there : — 

Held, that it is well settled that a Hindu 
family residing in a particular province of 
India is presumed to be governed by the law 
of the place where it res'des, but where a 
H’ndu family is shown to have migrated from 
one place to another the presumption is that it 
carried w th it the laws and customs as to 
success : on and family relation prevailing in 
the province from which it came. This pre- 
sumption however is rebuttable by proof t bat 
the family has adopted the law and usages of 
the place to which it has migrated. 

The Brahmins and Kayasthas of Bengal 
migrated from Kanauj and originally brought 
with them the Mithila law ; it was after their 
settlement in this province, that the Dayab- 
haga School of Hindu Law was founded by 
Jimutavahana about the 14th century and 
that is the law which dow governs the* Hindu 
population of this Presidency even though 
they . have originally migrated from North 
Behar, and the defendant would have to 
establish not merely that the family migrated 
from Behar but that the migration took place 
after the foundation of the Bengal School of 
: Hindu Law by the author of the Dayabhaga. 
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This fundamental fact which if proved would 
have shifted the burden of proof from the 
defendant remained unestablished and the 
burden consequently lay upon the defendant 
to prove that the family was governed in 
matters of success : on by the Mitakshara law 
This burden might be discharged by proof of 
instances of success : on consistent with the 
Mitakshara and inconsistant with the Daya- 
bhaga law and to tha f evidence might also be 
given that the family had conformed to 
religious and social rites and usages cons’stent 
with the Mitakshara and inconsistent with the 
Dayabhaga law 

A H ndu family wivch has migrated into 
Bengal and has retamed some oi its iormer 
religious rites and ceremonies may yet be 
shown to have acquired a course of devolution 
of property in accordance with the Davabhaga 
law ( Mookerjee and Panton, JJ.) Pita m bar 
C.IANDRA S\HV V, NlSHI KaNTA SAHV. 

24 C. W N. 215 : 31 C L. J. 52 . 

55 I. C. 5. 

Applicability of — Parbhus migrating 

from Bombay —Law applicable. 

The Parbhus of the Central Provinces who 
originally immigrated from the Bombay Pre- 
sidency are governed by the Bombay School of 
Hindu Law as now known and judicially asc* 
ertained and not by that Law as it existed at 
the date oi their immigration. ( Batten , A J , 
C.) Madho Rao v. Kesho Rao. 

55 1.0.175 

^Applicability of — Tiyars of South 

Malabar. 

The Tiyars of South Malabar are governed 
by the Mitakshara Law as expounded by the 
Southern Commentators in the absence of a 
proved custom to the contrary. [Sadasiva 
Aiyar and Spencer, JJ .) Thaikkandhi Pok- 

KANCHERI V. ILLIVATHUKKAL AcHUTHEN. 

39 M L. J 427 

Caste — Right of, to own and acquire 

property. See C. P. Code O. 1, R. 8. 

24 C. W. IT 206. 

Custom — Proof of — Community — 

Non-Hindu in origin — Subsequent adoption 
of Hinduism — Presumption — Extent of adop- 
tion— Basi Chowrasi Gaddidars — Marriage 
— A dopt i o n — I tnpa rt ibil i ty . 

In dealing with the custom of an entire com- 
mumty it is of more importance to have regard 
to the history of the main body than to the his- 
tory of less important branches. 

The Basi Chowrasi Gaddidars are a recog- 
nised community. Probably the community 
was non-Hindu in origin; but the members 
have all now accepted Hinduism to such a deg- 
ree as to raise a presumption that the commu- 
nity has assimilated the law of adoption and 
so far as the Lachmipur Gaddi is concerned 
there is no custom in it to the contrary. 

It is only in the case of the Tundh Guadan, 
Jhar'ia and Palganj Gaddis that the tradition 
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exists that the holders of the Kharagdiha Gad- 
dis were originally Rajputs. The indication 
there. ore is that as a group then gaddidars 
were originally indigenous and at some time 
unknown accepted Hindu'sm 

The estates of these gaddidars are impartible 
and descend to the eldest son; but thus does not 
show that they are non-Hmdus. 

The rule against marrymg within the same 
gotra is not a universal rule among Hindus 
but it is recognised by the Bui si -Chowrasi 
Gaddidars inasmuch as they do not marry 
within certain groups ( Chapman and Atkin - 
son, JJ ) Shahdeo Naeaindas v Kusum 
Rumari. 5 P. L. J. 164. 

Debts — Antecedent debts — Debt ante- 
cedent to the transaction— Alienation in 
respect of —Propriety of 

Out oi the consideration of Rs 1,499 for a 
deed of mortgage Rs 700 were due to the 
mortgagee himself and Rs 793 were borrowed 
to pay off debts due by the mortgagor to others. 
In a suit to enforce the mortgage agamst the 
sons of the mortgager a question arose whether 
the debt so created could be treated as ante- 
cedent under Hindu law ; — 

Held, that the object of the alienation by 
way of mortgage having been to pay oft the 
antecedent debts incurred by the father prior 
to the mortgage, the whole debt was antece- 
dent under Hindu Law. 

There is nothing in the judgment in Sahu 
Ramachandra v Bhup Singh which supports 
the contention that the antecedent debt must 
be due to the mortgagee himself and that the 
object of the alienation must be to sabsiv the 
antecedent debt due to the alienee. If the 
money is borrowed on the security of a mort- 
gage to pay off the antecedent debts, it would 
be an abenation m respect of antecedent debts. 
{Shah and Hayward , JJ.) Pan DURAN G v* 
Bhagwandas. 44 Bom- 341 : 

22 Bom L. R 120 : 55 I C 544. 

Debts — Antecedent debt — Decree — • 

Payment of, by mortgagee of properties 
— Liability of sons. 

The grandsons of a Hindu sought to impeach 
a mortgage of family property effected by him, 
on the ground that no portion of the consi- 
deration was taken for farrrly necessity or for 
the payment of antecedent debts binding on 
them. It was found that the mortgage was 
effected to pay off a decree and thus save the 
family property from sale. Held, the arrange- 
ment made tor paying off the decree was for 
the benefit of the family and amounted to an 
antecedent debt which a son would be under a 
pious obligation to d ; scharge. 

Where a H'ndu father is alive the pious 
obligation of lvs son to discharge his debts 
may only be contingent but such debt may 
still be bindmg on the son in consequence of 
that contingent obligation. ( Kanhaiya Lai , A m 
jb C.) Harihar Dat v. Mathura Prasad. 

57 I O- 598* 
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Debts— Antecedent debt — Meaning of. 

Where the earlier deed carried a personal 
1 'ability to repay the amount borrowed and the 
amount secured by a subsequent deed was 
credited towards the payment of the earlier 
deed, held that since almost the entire amount 
of the earlier deed was borrowed to repay 
money debts not secured on joint family pro- 
perty, it was- an ancestral debt. 

The question of an antecedent debt becomes 
material only when legal necess’ty cannot be 
established and it is incorrect to hold that a 
party should prove that all the antecedent debts 
m lieu of which the deed purports to have been 
executed were taken for legal necessity. 

The pious obligation of a son or grandson to 
pay oh his ancestor’s debts dees not depend on 
whether the two were join: or separate in 
estate, because the doctrine is founded on 
religious considerations to wh ch the question 
of jomtness or separation is entirely irrelevant 

Where fcuere is a debt which a father h:m- 
sel. was under a pious obhgahon to pay, a 
subsequent debt incurred to repay that debt 
becomes an antededent debt binding ?n turn on 
his sons 

21 O. C. p. 200 foil. 2c AIL 67 and 6 M. I. A. 
393 R. (Daniels and Wazir Hasan , jj ) 
Ram Par an v. Mangal Singh. 

23 O C 327 

Debts — Antecedent debts — What are 

Son’s liability . 

A Mitakshara father as the manager of the 
joint-family has got the power to alienate the 
joint-family propert'es for family necessity or 
payment of antecedent debts This is an excep- 
tion to the general rule that no co-parcener of 
a Mitakshara joint-fanrlv, can without the con- 
sent of the other co-parceners, sell or mortgage 
such properties. 

An “ antecedent debt” is neither a debt which 
is prior in time to the father’s security though 
not quite independent oi it, nor a debt prior m 
time to the suit m which it was sought to 
be enforced, but a debt which is not only prior 
in time but completely apart from the security 
which is sought to be enforced. 

Decisions on the subject reviewed. (Coutts 
and Sultan Ahmad , JJ Sukhdeo Jha v. 
jhapat Kamat. 5 p. Ij X 120: 

1EL T. 49: (1920) Pat 67 - 
54 I. C 946 

Debts— -Decree debts — Liability of 

joint family property — Necessity, proof oi. See 
1919 Dig. Gol. 580. Ganesh Rai v. Deo 
Saiun Ahir. 1920 Pat. 100. 

—-Debts of father — Binding nature on 

sons — -Proof of father’s immorality by sons — - 
Whether satisfied by showing father had no 
trade or business and his income was sufficient 
and that he was leading an immoral life — 
Appropriation of payments — -Whether creditor 
entitled to appropriate payments without 
specific direction — Interest up to date and 
balance for portion of principal. Sec (1919) 


Dig. Col 581. Dhulipallia Butchayya v. 

Ku P P A V EX K AT A K RI3 H X A Y Y A . 

58 I. C. 797. 

'Debts — Father — • Immorality — Onus 

of proof on sons. See Hindu Law, Joint 
Family, Alienation. 1 p. 3b. T. 6 

Debts — ■ Father’s personal debts — Lia- 
bility of sous — Suit on mortgage by father 
for personal debt — Personal decree against 
whole ancestral properties including son’s 
share. 

In a suit agaffist a H ; ndu and his sons upon 
a mortgage bond executed by the former the 
Court found the mortgagee to be not binding 
as such upon the sons, passed a decree for 
sale m respect of the father’s share of the 
mortgaged property and declined to pass a 
decree-under O. 34, R. 6 C. P. C. though the 
plaintiff had expressly prayed for it. The claims 
xor a decree under O. 34, R. 6 was within 
time and the mortgage debt qua debt was not 
proved to be illegal or immoral. Held , in second 
appeal that the plamtiff was entitled to a con- 
dit onal decree for the recovery from the mort- 
gagor personally and from the ancestral pro- 
perties of himself and his sons of any balance 
left m case the net proceeds of the sale of the 
father’s share of the mortgaged property was 
found to be insuffiment to pay the amount due 
to him. 

A conditional decree under O. 34, R. 6 can 
be passed m the mortgage suit itselt without 
waiting for the mortgaged property to be sold 
to ascertain if any balance would be left over. 

The observations in Sahn Dam’s case did 
not alter the law as to the pious oblgation of 
a Hindu son even during his father’s lifetime 
for a debt ot the latter which is not immoral 
or illegal (Oldfield and Krishnan , JJ.) 
Kandasami Goundan V. Rvppa Moopan. 

43 Mad 421 : 38 M L X 203 : 
11 Xi. W 221 : (1920j M W 3ST- 181 : 
27 M L. T. 96 : 55 I C. 320 

Debts — Father — Pious obligation — - 

Property gone out of the family— Son’s right 
to recover back . 

There is a contingent pious obligation on the 
son to pay the debts of his father which he 
cannot repudiate unless he shows that the debt 
was taken for immoral purposes so that if the 
property has passed out of the family to pay 
off such an antecedent debt either under a con- 
veyance executed by the father or under a sale 
held m execution of a decree for the father’s 
debt, the son cannot recover back the property 
unless he can show that the obligation arising 
out ot the antecedent debt was of a character 
wlrch be was not, in any contingency, liable to 
discharge 20 O. C. 271 ; 21 Q. C. 200 and 22 
O.-C. S4 foil. 43 Bom. 612 Ref. ( Stuart and 
Kanhaiya Lai, A. J. C.) Bharath Singh v. 
Sarsutx Singh. 23 0 C. 244- 

-Debts — Father — -Sons and grandson 

— Liability to pay debts of father and grand- 
father— Money promised to bridegroom at the 



529 

HINDU LAW. 


OF INDIAN DECISIONS 

! HINDU LAW. 


53 ° 


time of marriage. See Hindu Law, Mainten- 
ance. IP- L. T 541- 

Debts of fathcr-Son’s liability — 

Execution sale. 

A creditor suing a Hindu for his personal 
debt not tainted by immorality or illegality is 
entitled to Tn elude the sons of the debtor as 
parbes to the su.t and to sell the whole 
ancestral property including the son’s share, 
in execution ot the decree The dec; s' on ot 
the Privy Council in o9 A 457 : 33 M. L J. 14 
(P. C.) has not altered the previous law :n tins 
respect (. Abdur Rahim and ^ Ayling, JJ.) 
Subu uijvUNia Iyer v. Shaw Wallace & Co. 
38 M- L. J- 402 : 12 3b. W- 117 : 
28 M 3b. T. 107 ■ 58 I, C- 648 
~Debts— Father— Su rety debts — Liabi- 
lity of sons and grandsons. 

A Hindu son or grandson governed by the 
Mitakshara Law is liable for the debt of his 
lather or grandfather due on account of a 
contract of suretyship for the payment . oi 
money and wh ; ch comes within the mean-ng 
of vyaiaharika ie., lawful useful or custom- 
ary unless the transaction is e’ther illegal or 
immoral. ( Coutts and Adami f JJ) Bala- 
krishna Saiia i v. Sham Sundar Sahay. 

56 I- C 962 

Debts — High rate of interest — Neces- 
sity, proof of* — -Onus. See Hindu Law, Joint 
Family, Alienation. IP L. T* 6 

Oebts — Money borrowed for purchas- 
ing other property — Benefit to family— 
Necessity — Destruction — Creditors duty to 
enquire. 

Where joint fanrly property was mortgaged 
to obtam a loan on the representation that the 
money was requ : red for the purpose of pui chas- 
ing certahi Zemindar! Property and the 
purchase was not an unprofitable or improvi- 
dent transaction but proved benedcial to the 
family. Held , that the debt was incurred for 
the benefit ot the family and was binding on 
all the members thereof. 

In this case as a matter of fact at the date 
of the mortgage the purchase money had 
already been otherw'se paid up, and no part oi 
it remained unpaid, Held that if the creditor 
took reasonable care to ascertain and was 
satisfied that the sale was being negotiated and 
about to take place, and the borrowers repre- 
sented to him that the money was needed for 
making the purchase it waa not necessary for 
him to ascertain whether the money was 
actually needed for the purchase, or whether 
purchase money has already been paid or not. 
6 M, 1. A. 393 referred to. {Banerji and 
SulaimanJJ.) Tul*. Ram v. Tulshi R\m, 
42 AIL 559 : 18 A* Xi- J 699 

— —Debts— Mortgage debt of father — 

Personal debt — Conditional decree under O. 
34, R, 6 C. P. C— L‘ ability of ancestral property 
including son’s s iare. See > Hindu Law, 
Debts. 38 Mi. Xr J. 205. 


— De bts — Mortg age — N ecessity — Liabi- 
lity of sons. 

A mortgage by a Hindu father of joint 
famlv property in lieu of antecedent debts and 
debts incurred for the beneht of the family is 
b.ndmg on h s sons’ share oi the joint family 
property. 

The payment of a prior mortgage or the 
consideration tor the acqu’sibon oi property 
tor the jo nt family are debts tor which the 
jo.nt family is liable [Banerji ana Tudball , JJ.) 
Atar Singh v. Raghunath Shai 

55 I C 974. 

— Debts' — Pronote by father or mana- 

ger — Liability of other members. 

In the case oi a Hindu joint family carrying 
on agricultural business, where money is 
borrowed and spent on proper family purposes 
and prom'ssory notes are executed as security 
for the loans by the father or a member of the 
family in managing charge of the business, the 
other members of the family are liable for 
such loans but their liability is restricted to 
the extent of thfiir shares in the joint family 
property. (Twomey, C. J. Robinson , Mating 
Kin, and Rutledge, JJ ) S. T. S. V. Chetty 
v. V. N. Vadanvetty. 

12 Bur. L. T. 255 : 55 I C. 711. (P- B) 

— Debts — Son’s liability — Child en 

ventra sa mere — Rights of. 

A son. who is en ventra sa mere at the date 
of an alienation, has a right to challenge tine 
alienation ii it is not for legal necessity or is 
otherwise not binding upon him. 26 I. C. S71 
foil. 

Under the Mitakshara law, tbe pious obliga- 
tion resting upon a son to pay Ins father’s 
debts cannot, during the father’s lifetime, be 
made a ground for giving effect, as against 
the son, to a mortgage ot joint ancestral 
fanrly property executed by the father to 
secure a debt which is neither antecedent nor 
justified by legal necessity. ( Macnair , A. J . C.) 
Puusrui v. Lakhmichand. 

57 I. CL 578.” 

— —Debts— Son’s libility — Unascertained 

sums. * i 

Under Hindu Law, the son is under pious 
obligation to discharge the debts incurred by 
his father upon contracts or quasi contracts 
though the amount may not be ascertained as 
a debt at the time of the father’s death. Where 
there is breach of the civil duty even though 
it might involve some tort or crime the sons 
are liable under the doctrine of pious obligation 
to make it good out of the family property 
{Spencer and Odgcr.% JJ.) VenkatacharulU 
v. Mohana Panda. 39 M. L. J 586 • 

(1920) M W*. 3ST 650 : 12 L. W. 390- 

— Debts — Subsequent partition among 

members inter sc— Liability— Form of decree. 

Where a debt binding on a joint family is^, 
incurred and a suit is brought for the amount, 
alter a partition among the coparceners* the 


D— 34 ■ 



53 * 

HINDU LAW. 


THE YEARLY DIGEST 

| HINDU LAW. 


532 


creditor is entitled to a decree for the Ml 
amount due, agamst all the co-parceners or the 
joint family property m their hands and not 
merely to a decree agamst each co-parcener ior 
the amount he is liable, as between the co 
parceners. 24 Mad. 555 foil. 

12 L. W. 408. 

-Debts — Trading family — Manager's 

debts — Liability of minor members. See 
Hindu L uv, Joint Family, Trade. 

38 M. Is J- 55. 

'Gift — 'Female donee— -Absolute estate 

—No presumption. 

Where a grant is made by a person governed 
by the H*ndu Law in iavour 01 a iemale there 
is no necessary presumption that an absolute 
estate is intended to be granted S. S2, of the 
Succession Act has no application to such a 
case. {Kanhaiya Lai , A. J. C ) ChaUeas 
Kunwar v. Jagannath Singh. 

58 I. C 287 

« Gift — Widows — Gift to two— Tenan- 
cy in common . 

Where property is given to two widows for 
their maintenance, they enjoy it as tenants-in- 
common and not as joint tenants. (Sultan 
Ahmad , J.) . Sasibala Dasi v. Chandra 
Mohan Dutta. 56 I C 937. 

Guardianship — Minor —Member of 

joint family — Appointment of guardian of 
person. 

Though a guardian of the ancestral property 
of a minor member of a joint Hindu family 
cannot be appointed, a guardian of the person 
of such minor can be appointed by the Court. 
21 X. C. 84S ; 5 L. W. 374, 41 M 361 ; 30 B. 
152; 46 I. C. ’315 Dist. ( Spencer and Bake - 
well , JJ) Jambagathachi v . Rajamannar- 
sami. 11 Ii w. 596 : 57 I. C- 678. 

■'Guardianship — Right to, — Mother — 

Re-marriage effect of — Paternal grandfather — 
Natural guardian when superseded—Right to 
give minor in marriage. See (1919) Dig. Col. 
537. Mussammat Indi v. Ghania. 

1 Lah 146 : 1 Lah. Ii J. 203. 

Hereditary office — Upadhyaya of 

caste — Vritti, if immoveable property — In- 
junction. 

The plamtiff belonged to the family of the 
hereditary priests of the caste of the Gujarathi 
Patidars of Yeola, and officiated as Upadhyaya 
of the caste till the year 1906. About that time, 
disputes having arisen between members of the 
priestly family as to how the emolumen's of 
the office should be distributed, the defendants 
who were managers of the caste settled rhe 
manner in which the emoluments of the office 
were to be d ; stributed among the members of 
the priestly family. In 1916, the plamtiff sued 
for an injunction to restrain the defendants 
from prohibiting the plamtffi from officiating in 
his Vritti as Upadhyaya in the caste and from 
receiving the perqffishes of the Vritti ; — 


Held , that the hereditary office enjoyed by 
the plaintiff bemg immoveable property, he 
was entitled to an injunction restraining the 
defendants from interfering with the office ; but 
that as acquiesced in the action of the defen- 
dants for nearly ten years, he debarred himself 
from seeking the protection of the court by 
way of injunction. ( Macleod , C. J. and 
Fawcett , J.) Girjashankar Daji Bhat v. 
Muralidhah Narayan Chaudhuri. 

22 Bom- L. R 1202. 

—Illegitimate daughter — Succession to 

mother's estate — Right of, Sec 

22 Bom L. R. 1306- 
Illegitimate son— No right of colla- 
teral succession, See Hindu Law, Succes- 
sion. 22 Bom. Ii. It 52. 

Itnpa rtible estate — A ccret ions . 

It is open to the owner of an impartible 
estate if so minded to incorporate his self- 
acquisitions in the Zemindari. Whether he 
has done so in any particular case is a 
question of fact. (Wallis , C J . and Krishnan, J.) 
Guruswami Pandian v. Sendatti Kalai 
Pandu Chinnathambiar. 

39 M Ii. j. 529 : (1920) M. W- N. 660: 

28 M. L T. 365- 

Impartible estate — Cus tom — Gaddi - 

dars. 

The estates of Baisi Chowrasi Gaddidars are 
impartible and descend to the eldest son. But 
this does not show that they are non-Hindus 
now. (Chapman and Atkinson , JJ.) Shah 
Deo Narain Das v Kusum Kum *.ri. 

5 P. L. J. 164. 

Impartible estate — Evidence parti - 

bili ty — Succession-Custom of Primogeniture . 

The question whether an estate is impartible 
and descends by the law of primogeniture or 
is subject to the ordinary Hindu law of inherit- 
ance must be decided on the facts of each 
case. Held , on the evidence in the case that 
the Zemindari of Munagala was an impartible 
estate 

Per Chief Justice . — -In the present case, there 
was even before the permanent settlement an 
hereditray property in the Zemindary to which 
the custom of primogeniture could attach and 
the permanent settlement of 1801 merely 
recognised and confirmed the proprietary rights 
of the Zemindar subject to a fixed assessment. 
36 C 590 Dist, 13 M. 406 foil. 

Per Sadasiva lycr.J . — Whether azemindari 
had an ancient origin whether it was in the 
nature of a military tenure, whether there has 
been a confiscation and re-grant, whether the 
Government divided the estate and re : granted 
it in parcels to junior members of the family or 
to strangers, — these and similar considerations 
are relevant to the determination of the ques- 
tion of impartibility. Of greater evidentiary 
value than these are the course of descent of 
the property for generations, the inner con- 
viction of the members of the family as shown 
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by their conduct and declarations from time to 
time and the admiss'on by members of the 
junior branches agamst their own interest. 
(Wallis, CJ. and Sadasiva Iyer, J) R vjv 
Keesara Venkatappaya v . Rajv Nayani 
Venkatakanga Rao. 43 Mad- 288 

38 M. L. J. 149 

Inheritance. See Hindu Law, 

Succession. 

Joint jam ily — Accoun ts — Excc u t io n 

of Joint decree against individual member 
— Payment by him — Suit for refund, if main- 
tainable. 

If in execution of a decree against the mem- 
bers of a jo : nt family, property in the posses- 
sion of one of them is attached and he deposits 
the decree amount in Court in order to avert 
the attachment and applies for its refund. 

Held, that he would be entitled to a refund 
only if he proves that the payment was 
occasioned by the decree being executed against 
his own self.-acqu.sition and he had no joint ' 
family properties m his hands at the time ot 
attachment. (Krishna u , J ) Muthusami 
Asa hi v. Angayakusnu Asari. 

11 L. W. 115 : 54 I. C. 807- 
— Joint Family — Acquisition by mem- 
bers —Ownership of. 

Where property is acquired jointly by the 
members of a fanrly, the presumption is that 
the property so acquired is co-parcenary, 20 W 
R. 197 ; 2b Mad. 1-19 foil ( Drake Brockman, 
J C. and Prideaux, A , J, C.) Muss a mm at 
2unkari v Budmmal. 57 I. G 252. 

Joint family — Alienation — Antecedent 

debts — What are— Ahenee need not be himself 
prior creditor. See Hindu Law, Debts. 

22 Bom. L R 120 

J oint family — Alienation — Co-pa rcc - 

ncr, right of. 

In tne Bombay Presidency a co-parcener 
can alienate his share in the jo*nt family 
property for consideration. {Shah, and Hay- 
ward, JJ) Pandurang Narayvn V , b.ug- 
WA^DAS. 44 Bom. 341 : 

22 Bom- Ii R. 120 : 55 I. G. 544 
J oint family — Alienation — Co parce- 
ner’s right. 

An alienation by a co-parcener whatever it 
may profess to convey is vahd to the extent 
of the ab'enor's own interest in the property 
(1917) I L. R. 39 All 437 ; (1890) I. L. R. 18 
Cal. 137 ; (1873) 12 B L. R. 90 ; (1901) Appeal 
Cases 495 at 505; (1878) I. L. R. 5 Cal. 148 
(P, C.) 3 C. P. L. R. 64; (1881) Appeal No 420, 
dated the 20th August 1881. (Digest of Civil 
Rulings 1882, No. 90 Part SJ referred to. 
Kotval , JJ) Seth Kisanlal v. Nathu. 

16 3S\ Ii, R. 131 : 56 I. C 44- 

— / oint family — ■ Alienation — Co-parce- 
ner’s right —Consent of theirs if necessary . 

1 Joint family property cannot form the 
subject of a gift, sale or mortgage by one co- 1 
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parcener w thout the sanction express or 
jmpbed of all the other co parceners except 
durmg a “season of dsiress” (Knox, J) 
Thvkukji v . Nanda Ahir. 55 I C 317. 
Joint family — Alienation of co- 
parcenary — Share of alienor passes to trans- 
feree — Decree against father alone — Hozo far 
binding on son. 

In a suit on a mortgage brought against the 
father m Irs representative capacity, the father 
represents the entire jo : nt farnd/, and the sons 
cannot re-open a decree agamst him except 
on grounds personal to themselves, e g , that 
the debt for which the mortgage wasgivm was 
not binding on them under the H’ndu Law. 
(Mittra and Prideaux , A J C ) Motiram v, 
Ramgopal 16 N. L. R. 64. 

j oint fani ily — Alienation — Debts of 

father — Son’s suit to set aside. 

Where joint ancestral property has passed 
out ot a jomt family, either under a conveyance 
executed by a lather, in consideration of an 
i antecedent debt, or in order to ra se money to 
pay off an antecedent debt, or under a sale in 
execution o: a decree for the father's debts, held 
that Ip's sons cannot recover that property un- 
less they can show that the debts were contract- 
ed for immoral purposes and that the 
purchasers had notice that they were so 
contracted. 

The rule laid down by the Privy Council in 
Rani Sartajkuari’s case is not limited to cases 
wuere-the joint family property has passed out 
ot the hands of the lam ly and gone m;o the 
hands of persons who were neither previous 
cred'tors when the sale is by private aPenation 
nor judgment cred’tors wuen the sale is by pub- 
lic auction, and that the said rule has been affir- 
med in 39 A 457 P, C. (Wazir Hasan, J) 
Basdeo Lal v . Mahabir. 23 O. C. 344- 

Joint Family — Alienation by father 

— Duty of alienee— Enquiry— Extent of. 

It an alienee from the father of a joint 
Hmdu family makes enquiries as to the neces- 
sities of the loan and if he satisfies himself 
that the necess ; ties represented ex'st, he is 
sufficiency protected. 

> Ii the necessity for the loan cannot be esta- 
blished by direct evidence, it may be assumed 
if it can be shown that reasonable care was 
taken to ascertam that such circumstances 
ex-sied and that the transieree acted in good 
tadh. 40 A. 171 (P.C ) toll ( Stuart and Pandit 
Kanhaiya Lal, J. C ) Jai NaRAIN t\ Bajrang 
Bahadur Singh. 56 I. C. 826. 

Joint family — Alienation by father 

— Suit by sons to set aside— Onus of proof — - 
Suit to enforce security by creditor — Diffe- 
rence. 

There is a clear d : stincfion between a case 
where the sons bring a suit for setting as’de 
alienations made by the'r father and recovery 
, oi possession ot property which has passed in- 
; to the hands of the alienee and that brought by 
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the mortgagee to enforce Irs bond agr.’ns'. the 
joint fam-iy m the former case, the sons must 
show the grounds on which they seek to set 
aside the alienation in the latter it is the 
mortgagee who has to show how he cl a 
re -payment of the debt of the lather. 9 All 
493; 3i All 176 F. B. ref. (Coutts and Sultan 
Ahmad, JJ) Sukhdeg Jha v. Jhapat Kamat. 

5PL J. 120 : 1 P L T 49: 

(1920) Pat 67 ; 54 I C 946. 

joint Fam : ly —Alien ation — Manager 

— -Necessity — Non ex'sfence 01 — Ahenation 
void and not enforceable e/en against alienor 
— Purchase of other property with proceeds oi 
sale — Enjoyment o f profits — Estoppel. See 
Hindu Law, Joint Family, Manages. 

1 P L- T. 533- 

Joint family — Alienation — Mortgage 

by father — Necessity — High rate of interest — 
Immorality —Onus of proof — Mortgage not 
for necessity — Liability of share of mortgagor 
Under the Hindu law the burden oi proof 
lies upon the sons challenging mortgages effect- 
ed by the ; r father on the ground of immorally 
to prove that the debts were borrowed for 
immoral purposes The onus however of 
proving legal necessity not only ior the loan 
but also for the high rate of interest stipulated 
for, lies upon the plaintiff mortgagee in the 
absence of proof oi which the rate cannot 
stand 23 C. W. N. 700, 30 L C 434 foil. 

Where the mortgagee fads to prove jusdfy ng 
necessity no decree can be passed even agamsr 
the share of the karta executant the transact on 
being void altogether. 59 All 500 foil. ( Lord 
Philtimorc) Manna Lal v Karu Singh. 

1 P. Is. T- 6 : 56 I C 766. (P C.) 

-jomt fam ly — Alienat-on— Necesvry — 

Subsequent consent — Effect of See (7919) Dig 
Col . 593. Prem Sukh Das v Ram Bhujhav/an 
Mahto. 1P.L T.34. 

Joint family — Alienation— Specific 

lands by coparcener— Vendee selling the lands 
— Suit for partition equity . 

The first defendant brought certa'n spec'fic 
lands from a Hindu co-parcener. In a suit for 
partition by the other co-parceners, other lands 
were alloted to the 1st defendant's vendor and 
during the suit for partition, 1st defendant sold 
the specific items conveyed io him by the 
plamtiff, In a suit by the plaintiff against the 
1st defendant to have some other lands of the 
1st defendant substituted for the items 
originally sold. 

Held, that the plaintiff could only obtam 
damages for defect of title and that the princi- 
ple 01 38 Mad. 309 did not apply. 43 Mad. 202 : 
referred to - (Abdtty Rahim and Oldfield , JJ.) 
Hhada Saib v. Muhammad Sultan "Sahib 

39 M. Ii J 706 : 12 L . W. 603 : 

(1920) M. W. N. 710. 

Joint family — - Ancestral ■ property — 

Bequest by father in favour of son— -Property 
if answerable in son's hands. See (1919) Dig . 


Col 594 Indqji Jit.iaji v Kothapalli 

Ramacharlu. 54 I. C 146 ; 

27 M Ii T 245- 

Joint family— Ancestral property- 

inheritance from collateral — Liability for 
debts of father 

Under the H ndu Law property acquired by 
inheritance from a collateral* relation is not 
ancestral property. 

Joint fanrly property maybe sold or charged 
by the father in order to discharge an awece- 
dent debt 1 . e , a debt incurred not only prior 
to the date of the sale or charge but incurred 
woolly apart from the ownership of the Joint 
estate or the securer afforded or supposed to 
be afforded by it. Where jo>nt family property 
>s thus sold or mortgaged, no question arises 
as to wuether the antecedent debt was incurred 
ior legal necessity or tor other porposes bind- 
ing upon the sons or as to whether the transac- 
tion entered into by the father is enforceable 
agamst the sons dur ; ng h’s 1 bed me. 59 A. 437 
(P. C.) Ref (Lindsay, J. C) Pudai Ram v. 
Baijnath Lal 

23 O. C. 264- 561. C. 745- 

A —Jomt fanrly — Co-parcener — Execu- 

Don sale of . Co-parcener's share in specific 
items of the joint family property — Allotment 
of some pther properties to Co-parcener at a 
fanrly partition — Rights of auction purchaser 
agahist substituted properties. See (1919) Dig, 
Cal 595 Sabapathi Pillai v. Thandava 
RayaOdayar. 

43 Mad 309 :11L W. 103 : 

54 I C 515. 

- Joint family — Co-parccncrs — Rights 

°f —Exclusion — Cultivable holding. 

The rights of a tenant under the Central Pro- 
v.nces Tenancy Act are joint family property. 
Where-a bolding is jorni; family property, the 
•n teres t in it of a member of the family w 11 
conhnue to exmt unless it is extinguished by 
Ls ceasrng to be a co-parc.ener in the joint fa- 
mily. The mere fact of his talbng no part in 
toe cultivation or payment of rent or receipt of 
profits of holding for more than. 12 years will 
not terminate it. (Halifax, A. J. C.) SUKA v. 
Mussammat Rakhi. 57 j, <3. 339. 

” Joint Family — Family trade liability 

of minor members— Extent of. 

There is no presumption that a Hindu family 
has any joint property or that a business carried 
on by a co- parcener ; s a family business. 33 A. 
677 ; foil. Ii a .plamufi seeks to impose a minor 
in a joint fanrly any liability as a member of' 
a family partnership it is for him to show how 
the minor's liabTq arses. 27 B. 157 ; 4 Bom, 
foil. 

A minor member of a jomt family upon 
whom an ancestral trade had descended is 
bound by all acts of the manager or the adult 
members acting as managers which are neces- 
sarily dental to and Sowing out of the carry- 
ing on of that trade. But where a business is 
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not ancestral, a nr nor member is not necessarily 
interested in a business carr’ed on by the major 
members of the joint lamily to which he be- 
longs. 

A minor member of a jomt fam : ly cannot 
become a partner in an ancestral business un- 
less on attammg full age he takes acti\e steps 
to be recogn'sed as such. 

26 C. 340 ; 29 A. 176 ; 37 B. 340 ; foil 
A minor member ot a joint fanrly firm can 
only be Table to the extent of the assets oi the 
business i c , the property which has been used 
by the family for the purpose or which has been 
acquired thereirom. (Drake Brockman and 
Findlav, A. J . C .) Padamraj v Gopikisan. 

56 I. C 129 

• — ■ Joint family —Father— Compromise 

by — Binding on sons. 

A compromise, which is entered into by a 
Hindu father with regard to ancestral property 
for the purpose of avoiding an existing or even 
possible litigation and which is in the nature 
of a family settlement is in the absence of 
fraud, collus : on, undue influence or other like 
reason binding on his sons (Lyle and Ashzvorth 
A. J. C.) Gandharp Singh v. Nirmal Singh. 

22 0 0.300:541 0 325 

Joint family — Father Decree against 

— Execution sale of entire family property 
The dec : sion ot the Privy Council in Sahu 
Ram Chandra’s caseAA I. A 126 P. C. has not 
overruled the long Tne of- cases according to 
which a creditor who has obtained a personal 
decree tor money again si a Mitakshara father 
is ent hied to levy execution against the entirety 
ox the joint family property 

“ Antecedent debt ” does not mean a debt 
incurred by the father before the birth of a 
son ( Richardson and Shamsul Huda , JJ . ) 
Madhusudan Das Mohant v. Iswari Dayi 
Debi, 24 C. W. IV. 949. 

Joint family — Father —Power to 

appoint testamentary guardian . 

A Hindu father has, under the Hindu law. 
power to appoint by will a guardian of the pro- 
perty of his minor son, (Mcars, C J ■ and Sulai- 
mah t J.) Deb a jSPnd v. Ananpm \ni 

18 A. Ii J. 1127. 

Joint family — Father — Sale by father 

mcludmg son's share— Legal necessity — Sons 
not entitled to pre-empt. See Pre-Emption. 

18- A. L.J.110 

Jomt family— Father — Suit for specific 

performance against — Death of father — LmU- 
lity of sons to convey Sec Sp Rel. Act. S 27 
Ieln (2). 22 Bom, Xj. R. 997. 

Joint Family — Father — Will — 

Arrangement for maintenance. 

' A will made by a Hindu father who is jomt 
with his infant son, bequeathing certam family 
properties to his widow for her maintenance is 
invalid and inoperative as against the son, 
although it would have been a proper provision 
if made by the father during his lifetime. 40: 
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Mad 1122 d'st. (Wallis, C J. and Krishnan , 
J.) SUBB'.FvAMI Reddi v. Ramamma 

43 Mad 824 

Jomt family- — Inheritance — Unchastitv 

ot mother belore death of son whether pre- 
cludes her from inheriting son's estate — 
Dayabhaga Lav/ See (1919) Dig. Col. 590. 
Trailokya Nath Nvth v Radhasundari 
Debi. 55 I. C, 704- 

Joint family— Manager— Alienation 

— Necessity— Minors how far bound — Mort- 
gage without necessity— Enforceability of — 
Suit beyond sixyears — Personal decree barred 
— Estoppel — Enjoy me nt of proceeds. 

Actual compelling necessity' is not the sole 
test of the validity of a conveyance or mortgage 
ot the family estate by the karta or manager, 

: acting without the express consent of the 
other members. It without necessity in the 
ordinary sense ot the term, it can be shown 
that the transaction was one, which was 
clearly beneficial to the interest of the family 
as a whole, the transaction will be upheld. In 
either case, however, the onus is upon the 
alienee or mortgagee to prove that the 
transaction was for the interest of the family 
as bemg e : ther necessary or beneficial. 

All transactions of a purely speculative 
nature would not be benefic ; al. But "each case 
must be examined in the T’ght of the facts 
proved and the surrounding circumstances. 
The mere tact that money is borrowed to 
enable die manager to purchase immovable 
property on behalf or the family does not in 
itseit create any presumption that the 
tansaction was beneficial to the family. Some 
necessity for the transaction or some benefit 
resulting to the family therefrom must in all 
such cases be clearly shown. 

6 M I. A 303 ; 44 I. C. 605 ; 42 I. C. 670 foil 

The mere fact that the sum borrowed was 
spent m acquiring property and that the 
members ot the jomt family enjoyed the 
produce of that property cannot be considered 
to establ’sh benefit to the family and the 
members are not estopped from contesting 
the validity of the mortgage. Where it is open 
to both parties to produce evidence concerning 
the ex' stence or non-existence of a particular 
fact, the party upon whom the burden of 
proving the fact h'es, does not discharge that 
burden by showing that the other side could 
equally well have proved the contrary. 

21 C. W. N. 761 dist. 

A mortgage of the joint family property by its 
karta unless necessity or an antecedent debt is 
proved is void and not enforceable against the 
share of the mortgagor. X P. L, T. 511 : 39 All 
500 ; 40 All 171 ; 1 P. L. T. 6 followed. 

>S. 65 ot the Contract Act is not applicable 
to a mortgage, which becomes unenforceable 
because it is proved to be without legal neces- 
sity and not beneficial to the fanrly and the 
suit having been filed beyond 6 years, a money 
decree agamst the mortgagor has become 
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barred (Dawson Miller, C.J, and Mullick, J.) 
Ram Bil.as Sing 4 v . Ramyad Singh. 

1 P- L- T. 235 : 55 I- C. 24 

Jomt family — Manager — A1 enation — 

Power to sell— Third party, whether can ques- 
tion the authority of manager to sell. Sec (1919) 
Dig , Col. 599. Durga Prasad v. Bhajan. 

53 I. C 487. 

Joint family — Manager — Debts — 

Liability of ancestral property — Property de- 
vised to sons — liability — Creditor — -Bona fide 
enquiry. 

B, a Hindu governed by the Mitakshara law, 
devised his properties winch were sell acquired 
by a Will whereby he provided that eaca ot 
his sons was ro live in joint mess with Ivs 
brothers up to the age of twenty-five when the 
share ot each would fully belong to him in title 
after vesting absolutely “ in his sons and 
grandsons, etc , ” During the minority of his 
brothers, J , the eledest son of B, borrowed 
from his brothers represented by guardian a 
sum of money with the permission of the 
District Judge lor purchasing a res ; dential 
house. Subsequently a decree was obtamed 
against J for the money and in order to get a 
stay of the execution of the decree in terms of 
the order of the H'gh Court J executed a 
security bond charging his properties includ- 
ing lbs share of Tankhas granted by the 
Maharaja of Burdwan : 

Held , per Richardson , J. 9 and Shatrtsul 
Huda , J 9 dubitante , that the money was lent 
and borrowed for a legitimate family purpose 
and the decree could be executed against the 
entire co-parcenary interest in the property. 

If the order ol the District Judge was not 
conclusive to show that the money was required 
tor a legitimate family purpose, it at least 
entitled the lenders to the consideration due to 
bona fide creditors. They were not affected 
directly or indirectly by the antecedent or sub- 
sequent mismanagement of his estate by J. 

Wnen the creditor lends his money on a 
representation made by the father that the 
course which he proposes to take, a course not 
unreasonable or irrational in itself, is cal- 
culated in the circumstances to promote the 
interests of his family, the creditor ought not 
to suffer because ow*ng to the subsequent 
misconduct of the father things in fact turn 
out badly. 

The decision of the Judicial Committee in 
Sahu Ram Chandra* s case L. R. 44 I. A, 126 
does not prevent a creditor levying execution on 
the family property te satisfy a decree for 
money against the father personally. 

The decree against, J. being for an .antece- 
dent debt not incurred for an illegal or immoral 
purpose, there was nothing to prevent the 
security bond from be ; ng enforced against the 
whole-co- parcenary interest. 

It isopen to a Mitakshara father to devise 
sef {-acquired property to a son so that it wil 
be ancestral in the hands of the son. 
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The. testator intended each of his sons to 
take his share as ancestral property and the 
properties in the present case must be regard- 
ed as ancestral properties m the hands of J. 

Tankhas are heritable allowances in the 
nature ot property and therefore assignable. 
(Richardson and Shamsitl Hilda , J J ) Lala 
Mukti Pro k ash Nande v. Seimati Isw^ri 
Dei Debi - 24 C. W. N. 938: 

571. C. 858. 

~ Joint family — Manager — Gift ~ 

Testamentary gift . 

Whatever power the Karta of a jomt Hindu 
lamily may have of making a gift inter vtovs. 
he has no power to make a bequest of any por- 
tion of the jo ; nt family property to take effect, 
after Ivs death. 8 M. H. C. R 6: 5 Cal. 148* 
16. Mad. 313; 5 Bom. 48. Ref; and roll (Hears* 
C J. Bauer ji , and PiggotJJ.) Lalta Prasad 
v Sri Mahadeo Ji Birajman Temple 

42 All. 461 . 18 A LJ 503 : 

58 I C 667- 

— Joint family— Manager — Money borrow- 
ed by manager of joint family at high rate of 
interest Legal necessity — Necessity for 
exceptional terms— Burden of proof. See (1919) 
Dig. Col. 601. Nawab Nazir Beg am v R*,o 
Ragiiunath Singh. 

11 I. W. 188. 


I Joint fam ily — Manager — > Mortgage 
by manager — No necessity. ' 

A mortgage by one member of a joint Hindu 
family of property belonging to the famdy is 
not void altogether but is voidable at the 
instance of the persons whose rights are invaded 
by it. (Lindsay, J C ) Shambhu v. Nand 
Ivumar. 23 O. C. 284 : 58 I C 963 , 

— I --Joint Family— Manager— Partner- 
ship with strangers Rights of other members 
of the family. 

Where the managing member of a joint 
Hindu famdy enters into partnership trans- 
actions with a firm, and it is not established by 
evidence that he did so in a representative 
capacity or held himself out to the firm as 
be mg the head of a joint family, the joint 
family as a whole does not become a partner * 
and the partnership comes to an end with his* 
death. 41 Mad. 454; 30 M. L. J. 241 ; and 31 X 
C. 45 Ref. (Piggot and Ryees.JJ.) Khakidar' 
Kafr a Company Ltd. v. Daya Kishen 

18 A. Is J. 937 : 58 I. C. 765* 


v Joint family — ■ Manager — Power of — * 
Test of the binding character of a transaction 
— Liability of other members. 

. The manager of a joint family has an 
implied authority to do whatever is best for all 
concerned and the test in each case is was it 
a transaction into which a prudent owner 
would enter :n order to benefit the estate. 

The manager of a joint Hindu family may 
embark in money lending business in the 
ordinary course of management and for that 
Ipurpose sella property which brings no income 
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to the family* Bat the shebait of an idol may 
not do so, such an act unless empowered by 
the terms of the endowment cannot be said to 
be in the ordinary course ot management oi 
the debutter property, and must theretore 
amount to a breach of trust 39 All. 437 ; 40 
Mad. 709 ; 43 Cal. 707; Ref. 

The manager of a joint family has no autho- 
rity whatever to affect or dispose of any por- 
tion of joint family property in order to 
enable him to embark on speculative transac- 
tions, but the mortgagee is not bound to satisfy 
the Court in each case that the transaction 
was bound to benefit the joint family. There 
is a certain element oi risk in every business 
transaction and if it be held when the 
business has succeeded and the entire family 
has benefited by it that the mortgage should 
not be upheld unless the mortgagee satisfies the 
Court that the bus : ness was bound to succeed 
and that benefit was bound to accrue to the 
family, the managers of joint Hindu families 
would be handicapped and a limitation would 
be put on their powers which would have the 
effect of stopping all business transactions in 
every 7 Mitakshara family. 

There is no ground for holding that, under 
Hindu, law a son is not bound to pay the com- 
mercial debts of his father. 39 C. 862 Ref. 

Where a mortgage was executed by the 
manager of a joint Hindu family in order to 
pay for the premium of a lease of 3,000 bighas 
of Khudkasht land and there was* every proba- 
bility that the transaction would be a profit- 
able one for the joint family, it was held that 
the transaction was binding on the joint family. 
{ Das and Ada mi , JJ) Sheotahal Singh v. 
Arjun Das. 1920 Pat. 156 : 

IP. L T. 136 : 56 I. C S79. 

joint family —Manager — Property 

standing in the name of manager — Presump~ 
tion — Entry in record of rights — Effect of — 
Enquiry by purchaser— Extent of estoppel — 
Plea of— Evidence Act , S. 115—T.P.Act, S.41. 

The presumption of Hindu Law that the 
properties are joint family properties cannot be 
rebutted by the mere fact the name of only the 
karta is entered in the survey records and the 
rent receipts or a mere assertion of 'separation 
the properties remam'ng joint. The right, title 
and interest of the members of a Hindu joint 
family cannot be extingu : shed except by a par- 
tition or by adverse possession. 

A plea of estoppel must be precise and 
indefinite allegations are immaterial. 

In order to bind a person who is alleged to 
have been present at the time of the execution 
of a mortgage which includes his property also 
it must be proved that the document was read 
over to him and that he understood that his 
share was also going to be disposed of or that 
he in any way led the mortgagee to believe that 
the executant was the sole owner of the pro- 
perties mortgaged and not he, 


The mere attestation of a deed is not 
sufficient to estop the attesting person irom 
claiming his title unless it is satislactorily 
estabhshed that he had mil apprehension and 
knowledge ot the contents and terms of the 
document which he attested and that in some 
way or other it was signed with a view to afiect 
his interest in the properties in suit. 44 Cal. 
186; 42 Cal. 876; 3 C. W. N. 207 followed, 

S. 115 of the evidence Act does not apply 
where there is no act, declaration or omission 
on the part of any person, on the faith oi 
which another person advanced money to the 
former's uncle believing him to be* the sole 
owner ot the properties mortgaged to him. 

S. 41 of the T. P Act also does not apply 
when the name oi P's uncle K, who was the 
karta of the joint family was recorded in the 
survey papers particularly when the mortgagee 
was a neighbour and had previous transactions 
with the family of K, 

23 All. 442 Referred to. 

The first condition of S. 41 is that the trans- 
fer must be by the ostensible owner with the 
consent of the person interested in it. 

Deal mg with a Hindu family governed oy 
the Mitakshara Law, a creditor cannot content 
himself with entries in the Collectorate regis- 
ters or in the survey papers. He must enquire 
as to whether and how far the other members 
are interested in it, and prima facie the pre- 
sumption will be that they are so interested. 
This fact in itself put a creditor on inquiry as 
to the title of the person so recorded with res- 
pect to the properties he is dealing with. 

12 I. C. 858 Ref. 

A mortgagee who is a neighbour and has 
previous dealings with the family is charged 
not with inquiry only but with notice and 
knowledge of the title of the other members in 
the properties in suit. 

18 W. R. 165 P. C. Ref. 

Tue possession ot title deeds is evidence of 
title under S. 114 Evidence Act. 

26 All. 490. 23 All. 442 explained. 

S. 41 T. P. Act is an exception to the general 
rule that a person cannot convey a better title 
than he himself has in the property. The 
conditions set forth in that section must 
therefore be strictly complied with. Under 
the proviso to S. 41 a transferee must show 
that after takmg reasonable care to ascertain 
that the transferor had power to make the 
transfer he acted in good faith. 

The care required to be taken under this 
proviso is one that is expected of an ordinary 
prudent man of business. It is a question of 
fact and depends upon the circumstances of 
each case— a refusal to inquire into the posses- 
sion of title deeds and to rest content with the 
entry in the record oi rights gives no protec- 
tion to the transferee. 

(1894) 1 Ch. 26 ; (1854) 4 De : G. M. and 
G 490 ; Re 

(1871) 7 Ch. Ap. 75 di$s* 
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The record of rights is not a document of 
title. It is simply found upon possesion 
and the entries in such documents do not prove 
exclusive tide oi the person recorded 

(1916) 2 P. L. j- 1-14. (191b) 3 P. L. J. 361 ; 

(1906) 21 C. W. N. 28 relied upon {Dawson 
Miller, C.J. and Mullick, J.) * Kvxhu Lal 
MaRwari v . Paul Sahu. 5 P L- J 521 : 
1P.LT. 546 : (1920; Pac. 305 : 

57 I C. 353- 

» ■ 'Joint family — Mortgage by one 
member for private purposes— No family 
necessity — Mortgagee — Rights of— Charge 
against mortgagor s share . 

A mortgage oi tne waole or a share of the 
joint family property ot a M’takshara iam iy, 
uuless justified by legal necessity or Dy an 
antecedent debt, or assented to by the other 
members ox the iam ly is void and mopernuve 
as against the property hypothecated and gives 
the mortgagee no rgnis even agamst the mort- 
gagor's undivided snare. 

Where, however, the mortgagor's share has 
been separated from that oi tne other members 
oi the tamdy an actual partition by metes and. 
bounds not being essential tor tins purpose or 
where the share has by legal process been 
attached or sold at the instance ot the creditor 
It may become ava labie as security ior the 
mortgage -debt. 

In special circumstances where the pro- 
perty has already passed into the hands o± the 
mortgagee the Court il satisfied that the equities 
ot the case require it may in its d screhon 
set aside the alienation upon the terms that 
the property when resided shall be held 
separate, the share of the mortgagor be.ng sub- 
ject to a lien tor the mortgage-debt and 
interest [Dawson Miller and Mullick , JJ.) 
Amar Dayal Singh v. Kara Prasad Sahu 

5 Pat. L- J, 605 : 1 P- L T. 511 : 

58 I. C. 72. 

Joint fa.nily — Partition — Unilateral 

declaration — -Communication necessary — Mei e 
demand, if effects severance See (1919) Dig. 
Col 603 . Xndoji Jrri-HJ 1 v - Kathapalli Rui\. 
charlu. 27 M' L. T- 245 : 54 I C. 146 

Joint family property — Forfeiture on j 

non-payment of assessment — -Sale by Govern- j 
ment. Purchase by a coparcener on his 
account — -Self - acquisition. 

Where land forming part of joint family 
property is sold by the revenue authorities on 
account of arrears ol revenue and purenased by 
a member of the family out oi his self acquisi- 
tions, the land does not revert to the joint 
family, but becomes the private property oi the 
purchaser. [M ad-cod, C. J. and Fawcett , J ) 
Chokhu v . Tatya. 22 Bom L. R 1297. 

J oiut family — Reference to arbitra- 
tion by two members — Family if bound . 

Two out of 6 members ot a Hindu Jo ; nt 
family cannot -bind the family property by 
referring to arbitration a claim made by a third 


i parly agamst the joint family properties. 
[ [Abdur Rahim and Oldfidd , JJ ) BhUMIrEDDI 
| SURANNA V BHUMIREDDI APPaDU 

12 L w. 668. 

• J oint family — Self- a ecu: siiior . 

Property acquired unde - a gr._m n ,:n i .overn- 
ment :s seh-acqu»red unless it is merely the 
restoration oi a confiscated grant intended ior 
the benefit oi the family [Sultan Ahmed , JJ ) 
Sasibala Dasi v. Chandra Mohan Dutta 

56 1 C 937- 

Joint family— Trade- -Debts of mana- 
ger — • Liability of minor members — Extent of. 

In the case oi aadmg families like Komatu- 
Chetties, it moneys are borrowed ior the pur- 
pose Ol an ancestral business carried on by the 
members oi the juint family, all the members 
oi the iarndy, including minors are liable ior 
the repayment ox such sums, to the extent oi 
their share m whole family property including 
the assets oi the business. 6 L W. 417 and o 
L. W. 341; 34 Mad 692: 21 M. L. J 60S d’st. 
[Abdur Rahim , O. C. J. and Odgtrs , J) T ha- 
manna Cm inn a Lakshmi Narasimhan v. 
A K A K A P U VE N KAN N V C HINN \H . 

38M.L J 55 : 11 L W- 55 : 
27 M L. T- 83: (1920) H W- TP 112 s 

55 I. C- 64 

joint family — Trade — Members of 

family if members of firm — Presumption . 

There is no presumption that a business car- 
ried on by a member oi a jo.nt Hindu family 
is a joint mmily bus 'ness 

The burden oi proving that a certam mem- 
ber oi a joint Hindu tamdy jomed a firm not m 
his individual capacity but as a representative 
ol the whole family, is on the party who alleges 
it. 18 Ind. Cas, 74b; 18 Ind. Cas 70i; ( Scott - 
Smith and Abdul Raoof JJ.) Sant Ram 
Kidar Nath. 56 I. C 469 

— Joint family — Will — Subsequent 

birth of son. 

Where the head of a Hindu family governed 
by the Mitakshara Law makes a will, the sub- 
sequent birth ot a son, who thereupon becomes 
a co-parcener in the ianrly estate, has the effect 
oi rendering the w 11 inoperative and abso- 
lutely void and not merely voidable. (Mittra 
and Prideaux, A.J.C) Gulabdas v. D har- 
min' Bai. 55 I C. 996. 

Maintenance — Agreement to main- 
tain son-in-law — Enforceability against sons 
and grandsons . 

Where G. agreed to pay certain allowance for 
the maintenance oi R, who married the daugh- 
ter of G. and G, having died, his ancestral 
properties came into possession oi his sons and 
grandsons as heirs and survivors and R ob- 
tained decrees against G's sons and realized 
certain sums, and the grandsons oi G. brought 
the present suit tor declaration that the agree- 
ment and the decrees were not binding upon 
! them. 
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Held , that the agreement made by G. was 
in no sense a marriage brokerage contract 
and it is not contrary to Hindu Law to make 
a grant to a bridegroom on the occasion ot 
his marriage. 22 Mad. 113 ; 15 C. W. N, 205 
applied. 

The debt incurred by G being not immoral, 
his sons and grandsons were liable to discharge 
it out of the ancestral property which devolv- 
ed upon them. 22 All. 326 dist. 

The 1' ability of the grandsons is co-extensive 
with that of the sons, and a decree having been 
passed against G's sons, the grandsons incur- 
red a fresh liability as Hindu sons. (Dawson, 
Miller , C. J . and Midlick, J.) Madhusudan 
Prasad Singh v. Ramji Das. 

5 P. L. J. 516 :1P.L. T- 541 : 

57 I. C. 341 

Maintenance — Daughter — Right of — 

Sale in execution of decree against father — 
Rights of purchaser. 

The rule ol Hindu Law that in the administra- 
tion of a Hindu's estate binding debts would 
.take precedence over mere claims for main- 
tenance or residence oh the part of the female 
‘members of family is limited in its application 
only so long as the two obligations are both not 
made charges on the property. If either of 
them assumes that shape, then it would take 
precedence over the other. (Oldfield and 
Seshagiri Iyer, JJ.) Somasundakam Chetti 
V. U N NAM ALAI AMMAL. 

(1920) M. w. 1ST. 458. 

Maintenance — Grant for — Govt rn- 

ment revenue: — Covenant to pay — Charge. 

In 1864, B, the Talukdar of certain villages 
granted to L' a junior member of the family, 
certain specific villages in lieu-of maintenance 
and it was agreed between the grantor and the 
grantee that the Talukdar should pay the whole 
revenue, the grantee enjoying the villages given 
to him revenue free. In 1910 by an arbitration 
award the then Talukdar K was directed to give 
to his two uncles S and R certain villages for 
exclusive enjoyment subject to the liability of 
each paying a certain specified share towards 
the payment of the Government revenue by K 
The descendants of L, thereupon apprehending 
that these and other alienations by the Taluk- 
dar may affect the latter's ability to pay the 
revenue due on account of the villages granted 
to L, sued K. S and R praying that the revenue 
payable on account of -the villages granted to 
L be declared a charge upon the rest of the 
Taluka: 

Held , that under the arrangement of 1864, B 
undertook a personal liability to pay the reve- 
nue of the villages granted to L and it was | 
not intended to charge the remainder of the 
taluk with such obligation. 

In the absence of any allegation in the plaint 
that K had not ample property to carry out his 
'undertaking there was no cause of action for the 
-suit. 
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Any transferee from the Talukdar took sub- 
ject to the rights created by him. (Mr. Ameer 
Ali,) Sunderlal v Ramjilal. 

, 24 C W N 929 ' 16 N. L ». 114 : 

(1920) M W, N. 4=47 : 28 M- L. T- 819: 

47 I A. 149. (P. C.) 

Maintenance — Married daughter — 

Right to sell property of father. 

Qu ae re : Wnether a married daughter is entit- 
led to dispose of the inheritance derived from 
her father's estate for the purpose of her own 
maintenance. (Abdur Rahim and Moore, JJ.) 
SHANMUGHA VELAYUDHAN CriETTY V KOYA- 
PPA Chettiar. (1920) M W- 1ST. 679. 

Maintenance — Nature of widow’s 

right — Decree or arrangement creating 
charge — Liablity of heirs for maititcnance. 

A claim for maintenance by a female mem- 
ber of a joint family is a personal claim 
against members of the family. It can only 
be made a charge on the family property by an 
order of the Court or by a properly executed 
document. 

The transferee of joint property from the 
properly authorised member of a Joint family 
takes that property free of any claims to mamt- 
[ tenance by family. 

When a person who is personally bound as 
heir to maintain a widow is allowed by the 
Cornt to recover property from the widow he 
must in equity secure the widow's right to 
maintenance. (Macleod, C. J.) Par V ATI 
Devanna v . Shrinivas. 

22 Bom. L. B. 110 : 55 I. C. 631. 

* Maintenance, right to — * Impartible 

estate — Junior members of the family of holder 
— Whether they have a right to be maintained 
out of the estate — Custom— Burden of proof. 
See (1919) Dig . Col. 60S Vikrama Deo v. 
Vikrama Deo. 

24. C W. IT. 220. 

Maintenance — Right to — Varies 

according to circumstances. 

A right to maintenance is a recurring right, 
accruing from day to day. It may be extin- 
guished or modified by a change of circum- 
stances. (Hooker jee and Panton, JJ) Ratna- 
MALA DASI V . KAMAKSHYA NaTH SEN. 

31 CL L. J 351 : 57 I C. 9. 

Maintenance — Sisters unmarried — 

Right of residence in family house. 

The unmarried s’sters of a Hindu are entitled 
to residence in the family dwelling house until 
they are married and if the house be sold in 
execution of a decree for debts incurred by him 
.or his legal represent ves they can resist the 
auction-purchaser from ousting them out of the 
portions in their actual occupations, 12 W, R, 
55; 6 Mad. 130; 12 Mad. 260 ; 27 Mad. 45 Ref. 
(Wallis, C.J. and Sadasiva Aiyar, J ) Sukya 
narayana Rao Naidu v . Balasubramanxa 
Mu dali. 43 Mad 035 : 38 M- L *X 433: 

» L* W. 409 : 50 X <? 52^. 
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. }lai n te nance — W i dow’s ri ght — Bona 

fide purchaser for value — Right to follow pro- 
perty 

The right of a Hindu widow to mantenance 
is not a charge upon- the estate of her deceased 
husband, unless and until it is fixed and charg- 
ed upon the estate by a decree or by agreemem 
and if such estate has been alienated and is in 
the hands of a bona fide transferee, the widow 
cannot follow the property even though the 
transferee had notice of the widow's dawn for 
maintenance. 4 A. 296; 22 A. 326 ; 24 A 160 ; 
foil. (Scott Smith ,J.) DaULvt R*m v Champa. 

55 I C 28. 

Maintenance — Widow — Right of resi- 
dence in husband's house — Purchaser Jor 
value — Creditors , claim of. 

Ordinarily, a Hindu widow has a right of 
residence in the family house and she may 
not be ousted except to satisfy claims which 
are paramount to her right of residence, 
which is a part of her right to maintenance. 

The widow of an undivided member of a 
Hindu family can set up her right of residence 
against a purchaser for value unless the 
alienation was for a family purpose, but the 
widow of a divided member is bound to liquid- 
ate any debt which was binding on her husband 
unless it was incurred in fraud of her r'ght. 

When however, the husband loses the 
property in his lifetime, there is nothing to 
which his widow can succeed as his heir or 
from which she can derive maintenance. (Le 
Rossigual, J ) Asa Debi v. Bashi Ram. 

56 I- C. 198 

Marriage — Asura form — Considera- 
tion - . 

The “ Asura” form of marriage is not illegal 
or immoral, and money paid to the parents of 
the bride does not constitute unlawful consi- 
deration. (Lindsay, J . C ) Shambhu v. Had a 
Kumar. 23 O C- 284: 

58 I. C 963 

Marriage-Breach of contract— Retrac- 
tion of marriage for good cause permissible. 
See Damages. 22 Bom. IT B 143 

Marriage — Eligibility for — Sagotras 

— Baisl Ckowrasi Gaddidars. 

The rule against marrying :n the samegotra 
is not a universal rule among Hindus but it is 
recognised by the Baisi — Chowrasi Gaddidars 
who though originally Kon-Hindus have adopt- 
ed Hinduism. (Chapman and Atkinson, JJ.) 
Shah Deo Narain Das v. Kusum Kumari. 

5P.LJ 164 

Marriage — Form of — Presumption as- 

to Brahma form- -Payment of parisam to brde's 
parents — Effect of. See (7919) Dig. Col. 608. 
Reverend Gabrielnatha Swami v. Valli- 
ammai Ammal. (1920) M. W TL 158- 

Marriage — Sub-Caste — Shudras — 

Ahirs — Marriage of different sects of, valid. 

Ahirs whether of the Nadvansi or any other 
Sub-castes, arq Sudrqs and the Dauwa Ahirs 


are a lower caste than the pure Ahirs and the 
ehuri form of marriage is in vogue among 
them. 

There is nothing in Hindu Law prohibiting 
marriages between persons belonging to differ- 
ent sections or sub-divisions of the Sudra caste 
15 C. 708, foil. (Mittra, A.J.C) Domarsingh 
v. Hirondibai. 54 I. C- 294. 

Marriage— Validity of — Marriage 

with wife's sister's daughter. 

The marriage ol a Hindu with his wife's 
sister's daughter is not illegal The custom of 
allowing a Brahman to marry his wife's sister's 
daughter has been recogmsed by judicial deci- 
s : ons that custom applies especially in the 
case of Sudras, such as Telugu ' Velamas who 
generally follow the Brahman custom. 

The rule in Grihya Paris'shta prohibiting 
such a marriage among the twice-born classes 
I is merely directory and not mandatory, and 
the marriage though an undesirable one, is not an 
illegal one. (Wallis , C. J. and Krishnan, JJ,) 
Ramakrishha Rao v % Subbanna Rao Ga.ru. 

39 M L. J. 183 : 43 Mad 830 : 
(1920) M. W. H. 474 :12 L. W 155. 

Marriage — Validity of — • Vaishnabs 

— Kanti form of marriage. 

The petitioner, a Vaishnab, applied for letters 
of admin : stration to the estate of the deceased 
who was after the death of her husband mar- 
ried to him in kanti form. 

Held, that marriage by Kantibadal (ex- 
change of garlands) among Vaishnabs is valid 
and the petitioner was entitled to letters of 
administration. (Ghose, J) Benode Behary 
Audhikary v. Shashi Bhussan Bhur. 

24 C W- N. 958, 

* Migrating family — Law applicable to 

— ^Presumption proof of adherance to religious 
and social ceremomes of place of origin — Effect 
of. See Hindu Law, Applicability. 

24 c. W, 3ST. 215. 

Partition — Disqualification for — Co- 

; parcener becoming insane after birth— Right to 
partition. See Hindu Law, Succession. 

38 M- Ii, J. 291. 

Partition — Division in status — 

Profits divided in specific shares — Suit by 
one member for joint possession to the extent 
of his specific share — Relief. 

The pla'ntiff sued for joint possession with 
the defts., of certain cultivating land to the 
extent of a one-third share. The land had been 
owned by a joint H’ndu family of which the 
plaintiff represented one branch, and the 
defendants the two other branches The plain- 
tiff alleged that the family had been in joint 
possession of that land until seven years ago, 
when a separation ot the family took place ; 
but the land remained joint, meaning that 
there was no division by metes and bounds. 
The plaintiff had lately been excluded from it 
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by the defendants The findings of the lower 
Courts were that the plaintiff's share was one 
third, that there had been a separation of the 
family, although not a division by metes and 
bounds, and that the profits of the land used 
to be divided among the different branches of 
the family in defined shares. Held , that in view j 
of the findings the suit as brought was mam- i 
tamable and that the plaintiff was entitled to 
a decree sought by him. (Bauer ji, Piggott and 
Walsh, JJ ) Sheodan v, Balkaran. 

18 A. L J. 1033. 

— Partition — Division in status — Pro- 
vision against division by metes and bounds 
— A rbitrat ion — Aw a rd. - 

After the disintegration of a joint Hindu 
family the members thereof referred matters 
in dispute to arbitration and an award was 
made whereby each or the parties was preclud- 
ed, during his life time, from claimmg separate 
possess'on by means of a partition by metes 
and bounds over any of the property ot which 
he and the other members were joint owners. 
Held , such award was brndrng on the members 
of the family and a suit by one member for 
separate possession of tbs share is not main- 
tainable. (Knox, A. C J.and Piggot, J-) Rup 
Singh v. Bhabhuti Singh. 

42 All- 30: 58 1. CL 632. 

• Partition — Division in status — 

Unilateral declaration — Onus on person as- 
serting. 

In a Hindu jo*nt family a d ; sruption of the 
status of jointness may take place by agreement 
without division of the estate by me.es and 
bounds. Even an unambiguous express ‘on of 
an intention by one member of the jo'nt fam ; ly 
to separate and hold lbs share separately will 
suffice. But the question is one of fact and the 
onus is on the party alleging separation of 
interest or the intention to separate to affirma- 
tively estabbsh it. (Mr. Ameer Ali.) Girdijar 
Das v. Sri Krishna Datt Dube. 

39 M- L J. 18 : 22 Bom. L R. 1348 : 
12 L W- 759 : 56 I. C 293 (P C ) 

Partiton — Evidence of — Entries in 

village and revenue records — Settlement Court 
proceedings in. 

A definition of shares in revenue and village 
papers by itself affords a very slight indication 
of an actual separation in a Hindu family and 
is insufficient to prove contrary to the pre 
sumption of Law, that the family to which the 
entries refer had separated, 

A decree of a settlement Court in Oudh 
made in 1869 in favour of the wdows of two 
deceased Hmdus, for superior proprietary 
rights in property h'neally descended to the 
husbands, the decree being ** subject to the 
rights of the other share- holder ” does not 
affirm that a separation had taken place but on 
the contrary, preserves all rights inherent in 
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the property as jo ; nt family property. (Lord 
Shaw) Nageshar Baksh Singh v. Ganesha, 

42 All 368 : 38 M. L J. 521 : 
18 A- L J. 532: 23 O- 0- 1: 
47 I A 57 : 22 Bom. L B, 596 : 
2S M LT.5'56 1 C- 306. (P. C.) 

Partition — Father represents his 

sons. 

Where the sons of one brother sued for 
partition of joint family property— a partition 
having already taken place among all the 
brothers, to which the sons were not parties — 
held, that in a partition among the members 
of a joint family each member is presumed 
to represent not only himself but also his sons 
and the sons take them share through their 
father, the'r share included in the share allot- 
ted to him. 

This rule is not limited to minors unless 
any fraud has been practised (11 Bom. L R. P, 
396 ; 3S Bom , p. 499 foil. ( Daniels and Wazir 
Hasan, J. Cl) Ram Bahadur .Singh v Nirb-iai 
Sing i. 23 0.0 339- 

Partition — Institution of suit by 

minor— Effect of. 

The institution of a suit for partition by a 
minor has not by itself the effect in law of 
creating an alteration of the status of the 
' farrrlyfrom that of jomtness to that of separa- 
tion The rule la : d down by the Privy Council 
in the case of Girja Bai v m Sadashiv Dhun- 
diraj 43 Cal. 1031, to the effect that the insti- 
tution of suit for partition of jo'nt family 
property has the effect of creating a separation 
of the jo ; nt fanr'ly cannot be applicable to a 
suit on behalf of a minor which has not 
matured into a decree, 43 Cal. 1031 P. C. 
distinguished. 41 Mad. 443 apDro'-’ed. (Hears, 
C. J., Bancrji, and Piggott, JJ ) L\lta Pra- 
sad v, Sri MahadeoJi Birajman Temple. 

42 AIL 461 : 18 A L J 503 : 

58 I C 667. 

■ — — Partition — Intention to sever — 

Unilateral declaration — Expression of inten- 
tion to sue for partition in an application 
for withdrawal of suit — Effect on strangers * 

Plff had sued the 1st defendant who was his 
adoptive lather for a declaration that the 
morgage executed by the latter in favour of one 
Pitcbayya Cbetty was not binding on him on 
the ground that the mortgaged property had 
fallen to the plaintiff in an alleged partition 
of 1903 or 1904 In that suit he filed a petition 
to amend the plamt asking to be allowed to 
establish his right to a partition in case the 
Court should be of opinion that there had been 
no partition till then. He subsequently with- 
drew the petition for amendment stating that he 
did not press the question of the divison of the 
family properties. The plaintiff afterwards 
applied for leave to withdraw the suit with 
liberty to file a fresh suit for partition wfncl^ 
petition was allowed. _ - 
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Held, that the abo\e conduct of the plaintiff 
did not const ’tute such an unambiguous 
expression of intention as to effect a severance 
of status between him and his father the 1st 
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of a jo : nt Hindu famdy, had partitioned their 
properties about 30 years ago, but the defend- 
ants got one half share instead ot one-third 
which was their legal share, the division tak- 


defendant. 

If a person is a bona fide purchaser from 
the father ol a Hindu fanrlv ior value having 
no notice of the undateral declarat : on by the 
son of an intention to divide from h ; s father he 
would be entitled to treat the father as having 
the power to sell the family property for the 
antecedent debts of the father and other lawful 
purposes so as to bind the son. (Sadasiva 
Aiyar and Spencer, JJ.) Vemi Reddei v. 
Naleappa Reddl II L W 611: 

57 I C. 800 

Partition— Manager’s 1 ’ability to keep 

accounts — Marriage expenses incurred after 
filing of suit but before actual partition to be 
debited to the jo nt estate. Sec (1919) Dig. Col 
6 11 . RAMKATH CHOTTURAN V . GOTURAM 

Radha Kishan, 

44 Bom 179- 54 1 0*115. 

Partiti on- Mother — Right to — Main- 
tenance. 

Under the Mitakshara Law a mother is 
entitled only to maintenance until partition 
and she can never herself demand a partition 
But if a partition takes place by the act of 
others not bemg strangers she will be entitled 
to receive a share if the effect of that partition 
is to break up or dismin'sh tbe estate out of 
which she would othenvse be maintained. The 
co-sharers ; n a joint estate having appl'ed for ; 
partition, the widow ot the last male owner 
sued for a declararon of her title to a share in 
the estate; 

Held, that she had a right to cla : m a share 
equal to that ol the other co-sharers; 60 P. R. 
1896 foil. 

As the widow was resH : ng in the Tanrly 
house the declaratory su't was maintainable. 

( Shadt Lai and Broadway, JJ.) Mussamat 
Gakesh Devi r. Darshan Singh. 

2 Lah- L J. 377 : 56 I- C. 478. 

Partition — Mother's share — Sudras — 

Legitimate and ^legitimate sons — Lewakunleis 
of ebaogdev in kandesh See (1919) Dig. Col. 
614. Mancharan Bhiku Patil v. Datta 
BhitU. 44 Bom. 166 : 54. I. C 110 
Partition — Partial partition — Pre- 
sumption- — Onus. 

When a partial partition of the property of 
a jo ; nt Hmdu family is admitted the presnmp- 
t : on : s that there was a complete partition 
and the onus is on the party allegmg that it 
was not a complete one to pro\e it 7 Bom. H. 
C. R, 163 ; 121 R. 3 91S reh ( Scott Smith 
and Abdul Raoof , JJ ) Kish an Chand v 
Behari Lae. 2 Lab- L J. 570 

* Partition— -Re-opening of— -Error of 

law, if a ground for. 

Where the Lower Court found that the plffs. 
a,nd defendants, who were originally members 


ing place per stripes through the 2 wives of 
the common ancestor and not per capita 
among the several sons and the Dist. Judge on 
appeal ordered the re-opening of partition on 
equitable grounds. 

Held , that the original partition could not 
be re-opened. ( Contis and Sultan Ahmad, JJ ) 
Dal Bhanjan Singhs. Hartman Singh. 

1 P. L- T. 465: 57 I G 413- 

Partition — Right to — • Purchaser 

from Hindu co-parcener of share in family 
property. 

The purchaser from a Hindu co-parcener of 
his undivided jo'nt family property is en- 
titled to recover the share by partition ; but he 
is not entitled to recover past profits before the 
date of the suit. (Maclcod, C. J ) Trimbak 
Ganesh Karmarkar v. Pandurang Gha- 
ROJEE. 44 Bom 621 : 

22 Bom. L. E, 812 : 57 I. C- 582- 
* — Partition— Separation of one mem- 
ber — Status of others — Presumption. 

Where one member of a joint Hindu family 
separates, the presumption of jointness as 
regards the remaining members is destroyed 
and an agreement amongst the remaining 
members or the family to remain united or to 
re-unne must be proved like any other fact. 30 
C. 7 21 Ref ( Lindsay , J. C) Mahabir Singh 
v Sant Bakhsh. 55 I- C- 495- 

— Partition — Severance in Status — 

Intention — Separation. 

Held , that in view of the circumstances that 
there was a quarrel between the brothers and 
the plaintiff resented the reciless conduct of 
lbs step-brother which brought the family 
almost to ruin, wl'at the plaintiff did m going 
away from the family was clearly with the 
intention of separating himself from his 
brother. 

Where the plaintiff made an application for 
the purpose of having his name recorded in the 
khewat in respect of an 8 anna share in a 
certain village by correction of revenue papers 
and the corrections were made, held , that the 
above entry in the khewat coupled with 
antecedent circumstances and strong proba- 
bilities make it absolutely impossible to hold 
that the mutation was anything other than a 
step towards realisation of an intention to 
separate previously expressed by the pi amt iff. 

Held also , that such a condition of things 
would be quite consistent with tenancv-in- 
common wlrch would have been effected bet- 
ween the two brothers by an expression of 
intention to separate in an unambiguous 
language on the part of either of them 3 Cal. 
313 ; 29 All 184 ; re . ( Wazir Hasan, J) Sheq 
Dayae v. Laeta Prasad. 23 O- C. 184 - 

58 I. a 608i 
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Partition. — Shares — Adopted son — 

Share of in competition with father and subse- 
quently born aurasa son —One-ninth share. See 
Hindu Luv, Adoption. 3S M. L. J. 86- 

Partition — Shorts of — Jycshta- 

bhagam. 

The old pract-.ce of giving the elder brother 
and manager ot a joint Hindu family an extra 
share as Jyeshtabhagam on partition has be- 
come obsolete and cannot be legally enforced 
(1 Wallis , C J. and Krishnan , J.) RajanGvm 
Aiyar v. Raj an gam Aiyar. 

39 M. L J. 382 : 
12 L W 435 : 57 I. C 18- 

Partition — Suit for — Acquisitions 

Division of Status . 

In a suit for de facto division and not for 
the division of the title which had already 
taken place about nine years ago the plaintiff 
could not, rely on the ordinary presumption of 
jomtness The appellant not being a member 
of the fam'ly but an utter stranger to it and 
being in possession of the property in dispute, 
the plamtiff must establish his title indepen- 
dently of any presumptions before he could 
hope to succeed in ejecting appellant The 
property in dispute having been acquired by 
defendant No. X after the division between him 
and the plambff it was his separate property 
and the plamtiff had no title to it. (’ Wazir 
Hasan , A . J. C.) Sheo Dayal v L\lta 
Prasad. 23 O C 184 : 58 I- C 608. 

-Partition — Suit for — Omission of 

small item — • Effect of —Amendment. 

In a suit for partition of the whole family 
property the plamtiff is not bound to file with 
the pla ; nt such a complete and exhaustive list i 
of all the properties as not to exclude any item ! 
howsoever small If any defendant wishes to 
raise the plea that any part of the jo ; nt family 
property has been excluded it is tor him to 
specify such properties and show that they 
belong to the famdy and have been wrongly 
excluded A suh should not be dismissed on 
such a techmcal ground but leave to amend 
should be given. (Hears, C.J. and Sulai- 
tnan, J ) Amir Chand v. Lakh mi Chand 

18 A. L J. 869 : 58 I- C. 275- 

Partition— What constitutes — Preli- 
minary decree in partition suit — Dhnsion of 
status . 

A decree in a partition, suit completely, 
effects a severance of the joint status and the 
death of a party after the date of such decree 
does not entitle persons who were jomt before 
to any increment to their share as the w dow 
of the deceased person is his preferential heir. 
35 M. 239 foil. (Mittra and Prideaux, A. 
J. C.) Rustam Rau v. Dinkar Rao 

55 I. C 38 

. — —Rebgious endowment — Alienation by 

Hindu widow— Gift of a Bunga. See (1919) 
Dig . Col 61$. Gahu Singh v. Surjan 
Sotoff. 54 I- C. 955 : 2 Lab. IT J. 13. 


Religious endowment — Asthan — 

Head of — Rights of — Offerings — Proprietor- 
ship in — Private property — Onus of proof . 

Held, that the head oi an Asthan has no 
property, and his income cons : sts in the profits 
of that property and the offer ngs made to him 
in the character of the trustee of the insti- 
tution. 

Held also , the law of the land does not 
disable him from owning property of his own 
but those who allege the separate and personal 
character of any property found m the posses- 
sion of a head of an Asthan of Sanyasis 
and which has descended to him in an un- 
broken course of succession of Mahants, for a 
long time must have the onus laid upon them 
of proving their allegations. 

The source of income of a reigning Mahant 
being limited to profits of endowed properties 
and the fresh offerings received by him in his 
character as such, it follows that the subse- 
quent acquisitions must equally be presumed 
to have been made w'th the aid of such in- 
comes and consequently will follow the same 
character as theonucleous. 

Offerings made at an Asthan, being made to 
the priest of the Sanyasi order who possesses 
no wealth of his own. bear a more marked 
stamp of trust property than offerings to an 
idol at an ordinary shrne 

An Asthan as much as an idol is a juristic 
person capable of holding property and conse- 
quently offerings made to the priest of the 
Asthan presumably at least belong to the 
Asthan. 

The parties to a compromise cannot resde 
from the conditions given it. Held, further 
that considering the context and the surround- 
ing c : rcumstances the word ” owner ” used in 
the compromise did not imply absolute owner- 
ship {Daniels and Wazir Hasan, JJ) R^m 
Pat v. Durga Bharathi Mahant. 

23 o. a 303. 

Religions endowment — Dcbuttcr pro- 
perty — Purchase of by shebait benami at 
court sale in execution of a decree against 
debutter estate validity — Terms on which sale 
to be set aside — Removal of trustee — Grounds 
for. 

In respect of a debutter in this country the 
founder of his heir may invoke the assistance 
of a jud : cial tribunal for the proper administra- 
tion thereof on the allegabon that the trusts are 
not properly performed and the case is 
strengthened when the management would, 
under the terms of the trust vest in the plaintiff 
as the founder's heir on a vacancy caused by the 
removal of the actual incumbent for mis- 
conduct. 

Where a decree has been obtained against a 
shebait-a representative of the debutter estate 
he is not competent without the leave of the 
Court to purchase the debutter property in his 
personal capacity. 

When debutter property was brought to sale 
in execution of a decree which was liable to 
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satisfied partly from the debatter estate and 
partly from the sheba ; t irmselt and was pur- 
chased by the sheba’t’s son with iunds entirely 
supplied by the shebait : 

Held , That the purchase be.ng by the shebah, 
the sale should be set as.de irrespective of any 
question as to whether or not terms of the sale 
were fair or the debutter estate suffered any 
pecumary loss thereby. 

The mischief which may result from the pur- 
chase by a shebait of debutter propertyof which 
he is the custodian and wh'cliheis charged with 
the duty of preserving for the benefit of the 
endowment may be of a more aggrava'ed 
character than that which eminent Judges have 
apprehended in the case of purchase of trust 
properties by trustees ior sale : and such a pur- 
chase should be set aside without enquiry as to 
the fairness of the terms ot the purchase: and 
no difference should be made m the application 
of this principle, be reason of the fact that the 
purchase is made at a sale publicly held or held 
at the instance of a Court in execution of a 
decree against the debutter estate. 

A purchase of property by a person in a 
fiduciary relation covertly and without the leave 
of the Court is liable to be setas’de even where 
the purchaser has acted with the completest 
faithfuliness and fairness 

In setting as : de the sale, the High Court 
ordered that the execution creditors should 
retain the portion of the sale proceeds paid 
over to them, the shebait be’ng deemed to have 
satisfied the decree obtamed by them, upon 
which basis the shebait would be entitled to be 
reimbursed out of the debutter estate, he being 
also entitled to a refund of the surplus sale 
proceeds. 

What constitutes a suffkrent reason for 
removing a trustee is a matter peculiarly with** n 
the sound discretion of the Court which in such ! 
a case is guided by consideration of the welfare 
of the beneficiaries of the trust estate, and there 
must be a clear necessity for interference to 
save trust property. ( Mookcrjee and Panton, 
JJ.) Monohar Mookerjee v Raja Peary 
Mohan Mookerjee. 

24 C. W. K. 478:541. C 6. 

Religious Endowment — Temple— De- 
dication to temple — Public and private temple 
—Test. See Red. Endowment, Temple. 

54 I C. 117- 

Religious — Endowment — Trustee — 

Mortgage — Necessity — Proof of. 

Where the Mahattt of a Hmdu shrine aPenat- 
ed the trust properties and the creditor 
established both the existence a£ a valid 
necessity and that before advancing the money 
he satisfied himself by enquiry from the debtor 
as to the nature of the necessity which existed, 
held, that he had sufficiently complied with the 
law. The defendant 'was not bound to show 
either that the mony was actually applied for 
the purpose for which it was bortowed or that 


the lender made enquires from third parties as 
to the ex’stence of the necessity 

14 All. 420 foil. ( Daniels and Wazir Hasan, 
A. J. C) DURGA Bh.ARATHI MtHANT V. 
Nageshwar Nath. 

23 0 . c. 320. 

Reversioner — Rights of — Estoppel- 

Right to sue for possession when accrues. 

Under the Limitation Act the right of suit 
for possession by a Hindu reversioner accrues 
to him on the da ( e of the death of a Hindu 
female £ 

The mere fact that the presumptive rever- 
s oner has no vested interest in the estate which 
he can effectively deal With, does not prevent 
the application of the rule ot estoppel. ( Abdur 
Rahim and Moore, JJ.) SH4NMUGV Vela- 
YUDHAN CHETTY V. KOYAPPA CHETTIAR. 

(1920) NT. W. N. 679. 

Reversioner — Right of — Minor- 

Guardian — Alienation challenged by rever- 
sioner — Suit by some reversioner — Decision 
if binding on all. 

A Hmdu reversioner has no right or interest 
in pracscnti in the property which a female 
owner holds for her lite. Until it vests in him 
on her death, should he servive her, he has 
nothing to assign or to relinquish, or even to 
transmit to his he ; rs His right becomes com- 
plete only on her demise ; until* then it is mere 
spes successions. His guardian, if he happens 
to be minor, cannot barga : n with it, on his 
behalf or bind him by any contractual engage- 
ment in respect thereto. 

Where a transaction is challenged by rever- 
sioners as an abenation not binding on them, 
the true test is w aether the ahenee derives title 
from the holder cf the 1 mited interest or lite 
tenant. If the title is derived from a person 
who holds only a limited interest, the title 
must be such as the holder of the limited 
interest is capable of conferring. If the title is 
derived from a person who is only an expectant 
heir or a person possessed ot the contingent 
reversionary right he cannot assign or relinquish 
what he does not own so as to confer on another 
larger rights than those which that other would 
otherwise have possessed to the prejudice of 
persons who would be entitled to those rights 
on the death of the intermediate holder. 

Where a suit is filed by some reversioners in 
the interests of the whole body of revsrsioners 
and some of the plaintiffs withdraw from the 
suit and the suit is decided with regard to the 
remaining plaintiffs, the decision is binding on 
theenrire reversionary heirs. ( Stuart and Kan - 
haiya Lai , A J. C) Bis ram Singh v. Sanwal 
Singh. 23 0 C 23S : 57 I C- 541. 

Schools of Law — Applicability of— 

Presumption — Migrating family — Law of place 
of origin, how far^appli cable. See Hindu Law 
Applicability of. 24 G- W- IT. 215. 

— Stridhanam — Succession-Husband's 

brother and step-brother— Preference between* 
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The claim of a husband's brother to succeed 
in preference to the deceased woman's step 
brother in respect ot her separate property is 
recognised in text books of Hindu Law and 
has also received Judicial confirmation. fWalm- 
sley and Huda, JJ) Srimati Gunamani Dassi 
v. Devi Pros anno Roy Chaudhuri 

54 I. 0. S97 

Stridhanam — Succession — Sapinda 

— Bandhus 

The word sapinda in Chapter 2, placitum 
11 of the Mitakshara is not confined to gotrczja 
sapindas but is used in the generic sense of 
relationship by blood. 

Under the Mitkshara Law, the s : ster's son 
of' a woman married in the orthodox form who 
dies leaving no issue cannot claim the stri- 
dhanam property in preference to the husband's 
son's son. The persons entitled to succeed are 
those who would succeed to the property in 
the property belonged to the husband 36 M 
116; 37 M. 293; 36 M. 115, Rel. (Abdur 
Rahim and Moore , JJ ) Mathosri Rama 
Boi ammvni v Kandasami Asari. 

12 Ii w. 171 : (1920) M. W- 3ST- 501. 

Succession — After born son — Divest- 

ing of widow* s estate — Period when divest- 
ing takes effect . 

The rights of a son under Hindu Law in the 
estate left by bus father commence at birch j 
and not before, and the widow is consequently 
competent to alienate the property 1 or neces- j 
sity before the birth of the son. (Scott- Smith 
and Martineau, JJ ) Hira v. Buta. 

1 Lah 128 : 1 Lah. L X 36- 
56 1. C- 256 

Succession — Ascetics — Mundit chela 

— Adoption of. 

There is no custom wlrch authorizes the 
succession of a mundit chela to the estate of 
the person makmg him a chela. 

The fact that a person is made a mundit 
chela does not constitute that person an adopt- , 
ed son, and the mere fact that his father was 
present at the ceremony of his initiat on as a j 
chela does not convert the ceremoney into one 
of adoption. (Mitt r a and Pridcaux , A J. C) 
Gulabdas v Dharmin Bal 

56 I- C 996 

Succession — Bhandhus Father's 

sister's son. 

In places where the Mitakhara system of 
Hindu Law prevails the father's sister's sons 
are heirs ; and plaintiffs as such are heirs and 
therefore entitled to the land in preference to - 
the deiendants proprietors in the village. 

Where after the death of the last male 
owner the land was held by h J s mother on the 
usual woman's life estate and the plaintiffs 
who were entitled to possession on her death 
instituted the suit on the 5th May 1914 and the 
female was sa ; d to have died in the monch of 
May 1902, but there was nothing to show on 
What date in May 1902 she died. 
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Held : — that the plaintiffs had 12 years from 
the date of her death within which to bring 
the present suit. That the onus of proving 
that the female died before the 5th of Mavl902 
1 es upon the deiendants who assert 'it and 
that there be'ng no proof of the exact date of 
death the suit is within time. 

When the Lower Appellate Court has held 
that the parties to a case were governed by 
Hindu Law it is not open to the appellants to 
urge in second appeal without a certificate that 
they are governed by custom. 

Appellants being high caste Hindus living in 
Ambala there is no initial presumption that 
they are governed by agricultural custom. 
(Scott Smith and Leslie Jones, JJ) Tani v. 
Rikhi Ram. 1 Lah. 554 : 

2 Lah L J. 481 : 56 I C- 742. 

Succession — Bhandus — Female and 

male bhandus — Priority. 

Under the Mitakshara, the Mother's s ; stei's 
son is entitled to succeed in priority to brother's 
daughter. For purposes of succession the 
female bandhus are excluded by the nine 
classes of bandhus in the Mitakshara. (Mao 
leod, C. J. and Fawcett , J ) Balkrishna 
! Bhimaji v . Ramkrishna Gan ga dear. 

22 Bom- L. R 1442. 

Succession-— Bandhus- Grandfather's 

daughter's son*s t son if an heir. 

Scmble : Under the Dayabhaga law the 
grandfather's daughter's son's sons is an heir. 
(Chatterjee and Newbouhl , JJ.) Radha 
Raman Chowdhury v. Go pal Chandra 

Chuckerbutty. 

24 C W. IX 316 : 31 C L J. 81: 

56 I. C. 122. 

Succession — Bhandus — - Paternal 

grandfather's mother's brother's son , 

Held , the plamtifi whose paternal grand 
father's mother's brother's grandson was the 
last male owner was not a bandhu to the last 
male owner. 6 Cal. 119 and 37 All. 604 ref. 

Per Napier, J. — The decision in Buddha 
Singh v. Laltu Singh 37 All. 604 did not lay 
down a law of succession among cognates 
different from that adopted hitherto. The ex- 
j tended meaning given therem to the word putra 
! as includmg the descendants also up to the 
: fixed limit is confined to succession among 
agnates and is inapplicable to cases of succes- 
sion among Bandhus. ( Sadasiva Aiyar and 
Napier , JJ) Veera Raghava Aiyangar v, 
Padmanabha Aiyangar. 

39 M- L X 417 : 28 M. L T. 303 : 

(1920) M. WV 35T. 609 : 12 Is W- 397. 

Succession — Ban dhus — Son's daugh- 
ter's son a bandhu . 

A son's daughter's son is a bandhu and 
succeeds as heir. (Macleod C J. and Heaton 
J.) Natvarlal Girdharlal v, Ranchhob 
Bhagwandas. 

23 Bom. L. R. 71 : 66 I. C. ?13. 
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Succession — Daughters — Enjoyment. 

of property by. one adversely to the other — 
Survivorship . 

On the death of a Hindu, his property des- 
cended on his widow and on her death to their 
four daughters, and one or them S. excluded 
and held adversely to her s'sters. S. al enated 
many items during her lire time andd ed leav- 
ing a son who to on charge of the estate. After 
the expiration 01 the statu- orv period Id years 
the surviving one of the excluded s sters brought 
this suit to recover tin's esta.e by right ot sur- 
vivorship irom S's alieness and her son. Held, 
she has no such right. 

The right of survivorship ;s incidental to the 
right of joint possession and enjoyment of the 
estate with the others who are jorntly entitled, 
and cannot exist separately when the right oi 
joint possession and enjoyment has been lost 
(Wallis, C.J. and Seshagiri Iyer,J ) Chella- 

GULLA NAGIAH V. I VATU RY ATCHAMMA. 

(1920) M. W. 3ST. 761- 

Succession — Daughter — Nature of 

estate — Bombay Presidency. 

In those parts of the Bombay Presidency 
where the Mayukha Law is paramount as well 
as in those parts governed by the Mitakshara 
daughters succeed to an absolute estate. (Bat- 
ten, A. J. C.) Madhorao v Kesheorao, 

56 1. C. 175. 

* Succession — Dayabhaga — Principle 

of spiritual benefit. 

It is now settled that the principle of spi- 
ritual benefit is the test of heirship under 
Dayabaga whatever view might have been 
taken ot the matter had it been res Integra 
(Chat ter jea andNewbould, JJ ,) Radha R vman 
Chowdhury v . Go pal Chandra Chucker- 

BUTTY. 

24 C. W. 35T. 316 s 31 G L J 81: 

56 I- C. 122. 

* — — — Succession— Exclusionfrom-Grounds 
— Insanity — E ffect of — J oint fam ily — Insane 
member— Right to take family property by 
survivorship 

In a joint Hindu family consisting of a 
father and his son the father became insane 
alter his son attamed majority, survived his son 
and died without recovering san : ty, In a com- 
petition between the father's and the son's heirs 
held, that the father d ; d not lose his right in 
the family property by becoming insane and 
took the whole property by survivorship on the 
death of his son and that the father's heirs 
were entitled to the same in preference to those 
of the son. 

Insanity to be a ground of exclusion from 
inheritance need not be congenital. The rule 
in Ch, II S. 10 placitum 6 of the Mitakshara 
that a person is excluded if he is disqualified at 
the time ot partition, is not a pronouncement 
that the right ripens and is capable of enforce- 
ment only then but a principle indicating who 
all should be allotted shares at the division. 
The right of a member of a joint Hindu family 


to share in fam'ly property comes into existence 
at birth and subsists all through although it is 
incapable ot enforcement at the time of parti- 
tion because of the disqualification then exist- 
ing. (Seshagiri Aiyar and Moore , JJ.) 
Muthusami GuaUkku. v. Meenammal. 

43 Mad. 464 : 
38 M. Ii J. 291 : 55 I. C. 576- 

Succession — Exclusion from — Idiocy. 

Under the Hindu Law, congential idiocy is 
a bar to inheritance. The adoption of a son 
by a wdow having a congenitally idiot natural 
born son is, therefore, val’d m law. {Mitt r a 
and Prideaux , A J C) Ruj\ v, Bhimrao 

57 I C 647. 

Succession — Family custom inconsis- 
tent with ord. nary ITndu Law — Mere accept- 
ance of sanad : neons stent wth famdy custom 
— Effect — Max : m cessateratio lex, applicability 
— Impartible estates— How they orig'naie. See 
( 7979 J Dig Col. 5S9 Rao Kisuore Sing i v. 
Mt. Gahenabai, 24 G W- FT- 601 : 

22 Bom. Hi R. 507* 
12 L. W. 730. 

Succession — * Illegitimate daughter — 

Mother’s estate. 

Under H ndu Law amongst Sudras an 
illegitimate daug iter succeeds as he ; r to her 
mother in de.ault ot any nearer he : r f Macleod , 
C.J. and Fawcett J,) Dundappa v Bhimawa, 

22 Bom L R 1306- 

Succession — Illegitimate daughter — 

Right of — Extent of. 

Under the Hindu law an illegitimate 
daughter even among twice born classes 
inherits the property of her mother as he : r. 

A share in the property of a Hindu was held 
by his nr stress, and mutation was_ effected in 
her favour some 40 years ago. Although she 
was entitled to maintenance there was nothing 
to show that her possession was m Feu of 
maintenance. Held, that she had acquired title 
by adverse possession and on her death her 
share devolved on her daughter. (Macnair, A. 
J. C.) Mussammat Kasturi v Lote Major. 

56 I C 952. 

Succession — Illegitimate son — No 

right of collateral succession , 

Under Hindu law, the illegitimate son of a 
Sudra cannot inherit the separate property of 
his 'father's legitimate son as a brother. ( Shah 
and Hayward , JJ) Dharma Lakshman v, 
Sakharui. 4 4 Bom 185 : 

22 Bom L R 52 : 
55 X C. 306. 

Succession — Illegitimate son — - 

Rights of—Dasiputra — Meaning of. 

Under the Bengal School ot H'ndu Law 
correctly interpreted an illegitimate son of a 
sudra is entitled as a Das’putra to a share of 
the inheritance, provided that his mother was 
in the continuous and exclusive keeping of his 
father, a,nd he w as not the fruit of an adulterous 
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or an incestuous intercourse This right is not 
subject either to the condition that his mother 
was a slave women 111 the technichal sense oi 
the term or to the condition that a marriage 
could have taken place between his father and 
his mother. 

1 Cal 1; 23 W. R. 334; 19 Cal. 91; Over- 
rulled on this point. 

The decision oi the question of heritability 
must be based upon the true construction 01 
the text ot Dayabhaga Chapter IX para 39 as 
given in the edition oi Bharat Chandra 
Siromani. 

The term “ Dasi ” is not exclusively appb- 
cable to a female slave, but includes a sudra 
woman kept as a concubine Accord : ng to para 
29 ot Chapter IX oi the .Dayabhaga, the term 
“ Dasvadi Sudraputra ” includes the son of a 
Dasi or the like Sudra woman. It is not 
restricted only to the son of a Dasi or the Dasi 
(Slave woman or wife) of a “ Dasa.” 

To establish that a particular rule of inheri- 
tance has been superseded by the growth ot a 
contrary custom m a specified locality, family 
or section oi the community, evidence must 
be adduced to show that in numerous instan- 
ces successions has taken place to the estate of 
deceased persons in contravention of the 
prescribed rule of inheritance. The rule cannot 
be said to be obsolete merely because there *s 
no occasion ior its appi ’'cation. The existence 
of a custom must be established by clear and 
unambiguous evidence. 

Per curiam : The term “Aparinita ” means, 
not “a maiden,” but “not married (to the ; 
Sudra to whom she bears a son )” 

PtrN. R. Chatterjca,J. — Having regard to 
the fact that for more than a century the right 
of an illegitimate son of a Sudra by a kept 
woman has not been recognised m Bengal and 
having regard to the opinions of writers on 
Hindu Law in Bengal, the heritable right of an 
illegitimate son of a Sudra by a kept woman 
should not be revived as it is opposed to the 
usage and sentiments of the people of Bengal 
(Mookcrjee, A. C. J , Fletcher , Chatter jea , 
Teunon and Richardson, JJ.) Rajani Nath 
Das v. Niti Chandra De. 

32 C. L. X 333 

. Succession — Impartible estate — 

Rival claimants of the same degree of 
relation ship — Prefere nee - — Test of. 

In the absence of a special custom the rule 
of succession in the case of impartible estates 
must be taken to be that of the ordinary 
Hindu Law by which the parties are governed, 
with such modifications only as Sow from the 
impartiable character of the estate. In deter- 
mining the fine of succession, the test is 
whether the last owner who left no male issue 
was or was not separated from the other mem- 
bers of the fanrly, 43 Cal. 1179 foil. 

If the Remind w was undivided from the 
‘Ollier branches ol the family, then for purposes 
of succession, the estate must be treated as ii it 
had been partible and it would pass like 

D-3 6 
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ordinary jomt family property by the rule of 
survivorsuip ; and it there are more persons 
than one coming within the rule, it will pass to 
the nearest co-parcener or the senior line and 
not to the co-parcener nearest in blood to the 
propositus 

It on the other hand, the Xemindar was 
divided, the Xemmdaries to be taken as his 
separate property and the -Mitakshara rule of 
succcss ; on to separate or sell acquired property 
w 11 apply ; and the rule that the nearest in 
blood excludes the more remote w 11 be appked. 
Ii there are more persons than one in the same 
degree ot relationship the representative of the 
senior branch will be entitled to succeed as 
the preferential heirs 20 Cal. 649 foil (Wallis, 
C, J. and Krishnan , J ) GURUSAMI Pandyan 
v. Senatti Kallai Pandia Chinnathambi 
39 M. L. J. 529 : (1920) M W- 660: 

28 M. D. T. 365- 
Succession — Paternal uncle's grand- 
son — Sister's son ■ — Priority between. 

Under Hindu Law, the paternal uncle's 
grandson is entitled to succeed in preference io 
the s^tei's son. (Macleod, C. J. and Heaton , 
J.) An NAY A MADVAYALA V. SlDAYA MURUGA- 

yya. 22 Bom. L. R. 1092. 

Success 1 on — Primogeniture — Imparti- 
ble estate — Proof ot custom of primogeniture. 
See Hindu Law Impartible Estate. 

38 M. L. J. 149. 

* Succession — Stirpital and capital 

rules first cousins. 

Under Hindu law, on the death of a person 
his first cousins succeed to his property per 
capita and not per stirpes. (Shah and Crump , 
JJ.) Narsappa Ningappa Mali v. Bharm- 
appa Rayappa Mali. 

22 Bom. L. R. 1196. 

* Succession — Unchastity of daughter 

before succession opened out — If debars her 
right to inherit — Dayabhaga — Application to 
Assam Koches. See (j 919) Dig. Col. 620. Am 
KoCHUNI V. AlDEW Hoc HUNT. 

54 I. C. 695. 

Succession — Uncle's daughter-got - 

raja sapinda. 

Under the Mitakshara school of Hindu law a 
pa’ernal uncle's daughter is not a. gotraga sap- 
inda. (Heaton A. C. J. and Crump, J.) Kri- 
sknabai v. Keshav. 

22 Bom B R. 1162. 

Succession — Widow — Remarriage 

Effect of — Custom — Ch ildless widowed daugh - 
ter of childbearing ~ age — Rights of — Competi- 
tion with daughter having son. 

A childless Hmdu widowed daughter of child 
bearing age and belong mg to a caste in which 
widow remarriage is permitted by custom is 
not entitled to succeed to her father along with 
a married daughter having a son where there 
is no proof of custom entitlmg the widow's 
daughter to succeed equally with the married 
daughter, 
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The fact that widow remarriage is a custom 
in the case does not by itself, pred'cate the 
further ccstom that the widowed daughter, be- 
cause ic is open to her to remarry is entitled 
to succeed equally with the married daughter. 
(Teunon and Chaudhuri, JJ) Srimati Be- 
NODIM HAZRANI V. SUSTHU H JiZRANI 

57 I c. 740 

Temple -Manager -Removal of image 

to a new building on the ground that old 
temple was out of repair . 

The manager ot a public temple has no right 
under Hindu Law to remove the image from 
the dilapidated temple and inscal it in another 
new building especially when the removal is 
objected to by a majority of the worshippers. 
(Shah and Crump, JJ.) Hari Raghunath 
v. Axtaji Bhikaji. 44 Bom. 466 : 

22 Bom- L. B 334: 56 I. C 459 

Trading family— Debts of manager — 

Liability of minor members — Extent of. See 
Hindu Law, Joint Family, Trade. 

3S M Ii. J. 55. 

Widow — Accumulations — Whin form 

part of the estate. 

Moneys belonging to a deceased Hindu were 
invested by his relations on Thavanai with a 
direction to pay the widow 01 the deceased a 
sum of Rs. iO a year for her maintenance 
The money together with the accumulated in- 
terest was intended to go to the boy to be 
adopted by the widow. The widow made no 
adoption nor did she object to the deposit and 
lay any claim to the money or to the whole oi 
the interest payable each year. 

Held, that the accumulated interest formed 
part oi the estate of the deceased and that the 
principal together with the interest passed on 
the widow's death to the reversioners of her 
. deceased husband. (Wallis, C.J . and Krish- 
van, J.) Narayanan Chetti v. Subbiaii 
Chetti. 43 Mad- 629 : 38 M. L J. 437 : 

11 L W. 418 : 58 I. C. 639. 

Widow — Interest — Acquisition out of 

income— Savings from income of properties 
granted for maintenance. 

Profits made out of a business carried on by 
a Hindu widow do not form part of the estate 
of her deceased husband. Nor can it be regard- 
ed as an accretion to it, and she is competent 
to transfer the amount of the profit in any way 
she pleases. 

Where a Hindu widow in possession in lieu 
♦of maintenance saves a portion of the profits 
which she could have spent on her maintenance 
the savings are her personal property. In the 
absence of a clear indication that she intended 
that such profits should be deemed to be a 
part of the property of her husband of which 
she was in possession, the amount would go to 
her legal representatives. The mere fact that 
.money might have come out of the estate of her j 
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husband would not make it part of the estate. 
(Bancrji and Sulaiman, JJ .) Jwala Prasad 
v. SUKHDEI. 57 I c. 59. 

W idow — Acquisition — Presumption 

as to — Onus, 

There is no presumption that property in the 
possession of a Hindu widow acquired alter her 
husband's death is e’ther her absolute property 
or that she has only a widow's interest in it. 
It rests on the person who alleges that she has 
an absolute interest to prove it. (Pride aux, A. 
J. C J Kaliram v. Ganesh Prasad. 

58 I C. 32. 

Widow — Acquisition with income of 

estate— Power of disposal over. 

A Hindu widow is the absolute owner of the 
surplus income oi the estate in her hands : 
there is no presumption that the properties 
! purchased by her out of such income are accre- 
tions to the estate. She has absolute powers 
of disposition over such property. (Rahim. O. 
C. J. and Odgcrs, J ) Ramakkishna Prabhu 
v, Rxjkmavathi Bai 11 L W- 11 2 t 

Widow — Adoption — 'Unchastity, not 

a disqualification among Sudras. See HINDU 
Law, Adoption. 

22 Bom L B 1400 

| Widow Alienation — Alienation not 

\ valid but only voidable — Reversioner only 
person who can dispute such alienation — • 
Alienation of equity of redemption by a widow 
cannot be disputed by mortgagee. 

An alienation by aH ndu widow is perfectly 
valid until it is set aside ; in other words, it is 
only voidable and not void. 

The only person who can contest the validity 
of an alienation by a Hindu widow is a rever- 
sioner. A mortgagor has no locus standi to 
resist’the claim ot an aFenee of the equity of 
redemption from a Hindu widow. ( Macleod 
C. J . and Heaton, J.) Sitaram v. KhaNdv 
22 Bom. L B1155- 

-Widow--* Alienation — Compromise — 

Gift. 

Plamtiff sued the widow and daughter of a 
deceased Hindu, detts. 1 and 2 for possession of 
the estate on the ground of waste. The part- 
ies entered into a compromise whereby the 
widow was to remain in possession for her life 
and after her death half the estate would go to 
her daughter half to the plaintiff. Subsequent 
to the compromise defendants Nos. 1 and 2 
(widow and daughter) made a gift of the entire 
estate to defendant No. 3 the son of defendant 
No. 2. Thereupon plaintiff brought the pre- 
sent suit to avoid the gift on the ground that 
owing to the compromise no valid transfer 
could be made. Held that as in the suit in 
which the compromise was arrived at there 
was no attack on the estate by persons claiming 
by virtue of antecedent title which the com- 
promise recognised, and the compromise was 
an attempt to settle succession for the future 
in the guise of a claim for possession on the 
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ground of waste against the holder of the life 
estate it was of no effect against defendant No 
3 the donee : 

The ght amounted to an acceleration of the 
estate in lavour ot the next reversioner and 
therefore, the plaintiff who was a remote rever- 
S’oner was not entitled to maintain a suit for. 
declaration of rds rights. (Ryvcs and Gokul 
Prasad, JJ J Sita Rai v. Ramdeo Singh 

57 I. C. 711. 

Widow — Alienation — Consent of 

reversioner . 

Where a reversioner personally consents to 
an alienation by a H'ndu widow, and acts for 
the vendee in acquiring a portion of the pro- 
perty sold, he, personally, is estopped from 
subsequently asserting that there was not legal 
necessity for the transfer. The consent of 
the nearest reversioner to such an al'enation is 
strong presumptive evidence of the tact that 
there was legal necessity. {Piggott and Walsh , 
JJ) Mata Prasad Shukul v, Devi. 
Shuklain. 58 I C 576. 

Widow — Alienation — Consent of 

reversioner —Burden of proof of necessity 

In the case of an alienation by a H'ndu 
widow as soon as the alienee on whom first 
the onus to show that alenation was for legal 
necessity proves that the reversioners have 
consented the onus shifts to the person impea- 
ching the abenation to show that there was 
no legal necessity. 

21 Bom. L R. 6£0 (P. C.) Ref. 

Where an alenation by a Hindu widow is 
attacked on the ground that she has sold more 
than what was justified by legal necessity the 
burden ot proof 1 es on tha plamtifi to show 
that so much of the land as was required as 
the pla’ntiff says would suffice for the legal 
necessity could have been sold. Otherw’se one 
is entitled to presume that the widow could 
not have sold less than she d ; d :>n order to 
realise what was required. ( Macleod , C J and 
Heaton , J.) Madhav Krishna Deshpande v. 
Shiddaya Danappaya. 

22 Bom- Ii K- 79 : 55 L C. 332 

Widow — Alienation — Consent of 

reversioner— Effect of . 

A Hindu widow with an infant daughter is 
competent, with the consent of the nearest 
male reversioner, to effect a valid alienation, 
and such an alienation cannot, on her death, 
be challenged by a remote reversioner, who at 
the time of the alienation, was a minor {Drake 
Brockman, J. C.) Nathuram v. Sakhawatali. 

57 L G. 633. 

Widow — Alienation — Consent of 

reversioncr—Proof of. 

The consent of the immediate reversioner to 
an alienation by a Hindu widow is presump- 
tive proof of legal necessity and obviates fur- 
ther enquiry into legal necessity. The consenting 
reversioner cannot himself say that there was 
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no legal nccossky {Das and Adatni, JJ.} 
Adhikaki Kuer z\ Lqkanath Rai. 

56 I C. 426. 

• Widow — Alienation — Consent of 

reversioner — Reversioner joining in convey- 
ance— Effect of. 

A Hindu widow and one of her daughters 
passed a deed of gift conveying a portion of the 
family property to the sons ot the other 
daughter who had d'ed After the death of the 
w dow, the daughter having sued to set as’de 
the gift : 

Held, that the deed of gift was good only for 
the life of the w»do\v, and was bad as regards 
the transier of a chance which the daughter 
had at the time to succeed to the reversion. 
{Macleod, C. J , and Heaton,]) Bai Parvati 
v. Dayabhai Msnchhvram 

44 Bom. 488 : 22 Bom- L. R. 704 : 

581 C. 266* 

Widow — Alienation — Legal necessity 

— Test of — Widow conducting business of 
husband . 

It is a general rule of Hindu Law that a 
widow, in. possession of her husband's estate, can- 
not alienate moveable or immoveable property 
inherited from him except for legal necessity. 
But in course of management of her husband's 
bus’ness she can transier only if the prudent 
I conduct of the business requires it, the prudent 
conduct of bus'ness amounting to necessity. 

The profit or loss on a transfer made by a 
w'dow is not a test of necessity, (Stuart and 
JRyves, JJ ) Pah al wan Singh v, Jivvan Das, 
42 All 109: 18 A- L J. 41. 

Widow — Alienation — Necessity — 

Alienation -not void but only voidable. 

A conveyance by a H’ndu widow, when it is 
not for legal necessity, is not void but voidable 
that is, capable of be.ng avoided. Such a con- 
versance connot be avoided at the instance of a 
person having no interest m the matter but 
only by her reversionary he'rs. ( Fletcher and 
Duval , JJ) Jagat Chandra Chowdhury.xr 
Biswa-Mehar Roy. 55 I- C. 743* 

* 'Widow — Alienation — Necessity — * 

Proof— Debt paid to third p% rson. 

Under the Hindu Law a w.dow cannot alie- 
nate immoveable pronerty inherbed by her 
from her husband except lor special purposes. 
For rel ; g : ousand charitable purposes or for 
those which are supposed to conduce to the 
spiritual weiiare of her husband she has a 
larger power of d : sposit ; on than that which she 
possesses tor purely wordly purposes and to 
support such an alienation she must show 
necessity. 

The payment of a debt contracted by the 
w.dow from a third person does not of itself 
justify an alienation by her of immoveable pro- 
perty. ( Shadi Lai and Martincau, JJ] 
Go wards an Das v t Virtj Mal, 

Xliah .*8:5$ It C. 847* 
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AVidow — Alienation — Necessity — 

Proof of— Lapse of time— Effect of, on evid- 
ence requisite — Presumption . 

An alienation by a H'ndn w dow is challenge- 
able on the ground that it was made without 
legal necessity (within the limits of the 
ordinary law of h mutation) however long a time 
has elapsed. But when the transaction took 
place long ago, such lull and detaded e^'dence 
as to the state of things which gave rise to the 
sale cannot be expected as :n the case of 
alienations made at more or less recent dates. 
In such circumstances presumptions are per- 
missible to fill in the details whnch ha^e been 
obliterated by + o'me ( Lord Shaw) Chintam- 
anibhvtla Venkata Reddi v , Rani of 
Wadhwan 43 Macl. 541 ' 

38 M L J 393 * (1920) M W. E 315 
18A L J 367 : 22 Born, L R 541 : 
55 I C. 538 : 47 L A 6 (P* C) 

Widow — Alienation — Necessity — Re- 
versioner joining in the transaction — Pre- 
sumption, 

A mortgage executed by a Hindu widow and 
the re vers' oners ’jo ntly, data* ling the property 
mortgaged by each shows that the rev ers oners 
had assented to the transaction and sue 1 
assent is presumptive evidence of legal neces 
shy, unless rebutted. 17 All* L J fob 
followed. [Khanaiya Lal,J.C ) Bhagwana 
v. Rameshwar. 22 O C 266. 

Widow — Alienation — Necessity — i 

Reversioner's suit to set aside. 

An alienation by a Hindu w’dow lor a sum 
in excess ot the* amount which the law 
authorises her to ra ; se for legal necessity can 
be avoided by the reversioners on the'r pay mg 
the amount which the widow actually required 
for legal necess-ty. 

The test m such cases ; s whether the sale 
itself is justified by legal necessity. If it is, 
and the amount it is necessary and legal to 
raise constitutes practically the whole of the 
consideration, the reversioners should not be 
allowed to be questioned ( Prideaux , A, J. C .) 
Padum Singh v. Badrabai. 57 I- C 675- 

Widozc— Alienation — Setting aside — 

Reversioners — Rights of— Claim to imburse- 
trent. 

If a H : ndu w'dow transfers pari of her estate 
wh'ch by law she is not entitled to do, the 
reversionary nebs can keep them remedy for 
the recovery or the estate, but they, could not 
churn to be reumbursed lor anythmg which 
might have been done by her in violation of 
the r ght w’.vch she possessed. ( Saner ji and 
Sulaiman JJ ) Jwala Prasad x\ Sukhdei. 

57 I G. 59 

— — — — Widow- — Authority to adopt — Jains. 

The pernPss : on of the husband is not 
necessary in the case of a jam widow adopting ' 
a sen. (ilittm and Prideaux , A J.C) Jiweai 
i, Sn^QKVWARBAE 56 I C 85< 


HIIDU LAW. 

Widow — Compromise decree agamst 

when bindmg on reversioner — Tests o L vali- 
dity — Guardian of minor w.dow — Powers of 
al enation Sec {1919) Dig. Col. 625. Srini- 
vasa Aiyar v. Thiruvengada Maistry. 

55 I. C. 588 

Widow — • Compromise of disputed 

litigation with reversioner — Surrender — 
Partial — Moveables 

A Hindu died leaving w'dow four daughters 
and a son who also died shortly after. The 
daughters applied for letters of administration 
with the will of their dead father annexed 
under which they took the property. Letters 
were granted in spite of the opposition of the 
nearest revers’oner, who subsequently brought 
a suit to declare the will inoperative and that 
the mother took a w ‘daw's estate after her 
son’s death. Tins suit was compromised the 
w-dow surrendering all right over the immove- 
able property, halt of it being given to the 
daughters who were to abandon the r rights 
under the will the other half go : ng to the 
reversioner, the widow getting absolutely all 
the moveable property and small portions of 
land tor maintenance. After the death of that 
reversioner who was a party to the compromise 
the other reversioners instituted a suit to have 
the compromise declared invalid and ineffectual 
on the ground that the surrender by the widow 
; was a partial one and a device to divide the 
estate w*th the reversioners. 

Held, that the arrangements were not a 
device to divide the estate as they were in 
pursuance of a bona fide compromise in res- 
pect of rights sought to be litigated in the prior 
s.rt and that the surrender merely recognising 
the widow’s absolute rght over moveables con- 
ferred on her by the Mhhila law, was not bad 
as be’ng apartialone. (Lord Dunedin) Chow- 
DHURY SURESHWAR MlSSER V. MUSAMMAT 
Maheshrani Misrain. 39 M. L J. 161 : 

18 A L J 1069 : 12 L W. 461 : 
28 M. L- T 154 : 1920 3VL W E. 472- 
57 I G 325 : 47 I. A- 233. (P. G ) 

Widow — Compromise of litigation — 

How far binding on daughter. 

A Hindu widow, who had a daughter, sued to 
recover her. husband’s share in the Joint family 
property , by actual partition from her husband’s 
brother’s son. The suit was eventually com- 
promised the defendant getting the whole of the 
property and the widow getting maintenance 
at the rate of Rs. 115 a year for her life, and 
her daughter receiving it after her death at the 
rate of Rs. 50 a year for her life. A decree 
was passed in terms of the compromise. The 
daughter, who was not a party to the suit or 
compromise, sued for a declaration that she 
was not bound either by the compromise or 
the decree :■ — 

Held , that the decree based on the compro- 
mise was void and inoperative after the widow’s 
death and that it was not bindmg on the daugh- 
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ter or her he : rs. (Mad cod, C.J , and Heaton , 
J ) Natvarlal Maneklal v. Bai Chanchal 

22 Bom Ii. R 768 : 57 I 0. 443- 

W idow- — - Co- widows — Suit by one for 

recovery of possession— Decree — Form of . 

In a suit by a widow on behalf oi herselt 
and her co-widow [woo is is impleaded as 2nd 
defendant) lor recovery oi possession oi her 
husband's properties a deciee could be passed 
as regards the whole property and not merely 
the plaintiff's hall share It the co-w^dow 
defendant is wdbng to be made a co-plamtiff. 

The fact that the co-widow sa ; d in her 
written statement that a separate suit wdl have 
to be brought as regards her half share does 
not prevent the Court from passing such a 
decree with her consent. (Sadasiva Aiyar and 
Spencer, JJ.) Seshayyar v Saras wati Ammal. 
(1920) M. W. 3ST. 721 : 12 L W 544 

-W idow — Debts — Mortgage - - Necessity 

■ — High rate of interest — Burden of proof . 

The principle that it is incumbent on those 
who support a mortgage made by the manager 
or a joint Hindu family to show not only that 
there was a necessity to borrow but that it 
was not unreasonable to borrow at a higher 
rate of interest applied to the case of a mort- 
gage by a Hindu widow, 

6 C.‘L. J. 462; 41 A. 571 ; 41 A, 581 ; (1919) 
Pat 451 Rei. 

In the absence however of a specific plea in 
the written statement that there was no necessi- 
ty to borrow at a high rate 01 interest the bur- 
den of establishing that necessity does not lie on 
the mortgagee ,6 Ref. M. I. A, 593, 18. Cal 311; 
1 P. L. W. 6. (Adami and Das , JJ.) Jag 
Sahu v. R\i Rydha Kishun.’ 

5 P L. J. 287 : 1 P L T 209 : 
(1920) Pat. 211 : 56 I. C- 867 . 

Widow-Decree for or a gainst- Bind- 
ing on co widow . 

An adjudication in favour of a Hindu w dow 
cla'mmg to represent the estate of her husband 
agamst an alleged adopted son enures for the - 
benefit oi her co-widow even if the latter 
disclaims all interest in the estate and 
supports the adoption in that litigation in her 
capacity of guardian ot the adopted son. 
(Mittra. A J.C ) Sukhdeo v. Bhulai. 

16 1ST. h. R. 91. 

Widow — Maintenance, arrears — Delay 

in suing— Whether demand necessary. See \ 
(1919) Dig . Col. 628. Mussammat Bholi Bai I 
v. Mussammat Chimki Bai 

2 Bali. L. J. 60 55 1 C. 2. 

Widow — -Mamtenance — Claim for, not 

a charge unless one created by deed or decree. 
Sec Hindu Law, Maintenance 

22 Bom- L. R. 110. 

— Widow — Maintenance — Unchastity 

— Decree or agreement for maintenance — 
Starving maintenance . . . 


A Hmdu w dew's right to claim maintenance 
: s lorfeited upon her unchasaty. 5 Cal. 776 at 
7S5; 17 Cal 674 Re;. 

Where m a su‘t for maintenance there is no 
cla*m by the w-djw quUe separate and d : stinct 
lrom her clann for maintenance allowance and 
a compromise is armed at fixing a mainten- 
ance allowance and a decree is passed in the 
terms ot the compromise, the allowance isbable 
to resumption or forfeiture on proof of subse- 
quent un chastity on her part 15 All 382; 26 
All. 321; 17 Mad 342; 34 Mad; 623, 9 Bom, 
108 foil. 

An unchaste widow is entitled at least to a 
starving maintenance. 34 Bom. 278 Ref. 
(Drake Brockman, J . C) Mussammat Laxmi 
Bai v. Pandit Vistwanathrao. 

16 1ST L. R 140 : 58 I C 860- 

Widow — Minor, adoption- -Capacity to 

take — Minor aged 12 and impubes — Not com- 
petent to adopt. See Hindu Law, Adoption. 

22 Bom. h R 91- 

WW idow — Right of residence in family 

house — Sale of the house by husband. 

Under Hindu law a widow cannot enforce her 
right of residence in a house which has been 
sold by her husband. (Shah and Crump , JJ.) 
GaNGabai v. Jankibai 

22 Bom. Ii R. 1309- 

Widow —Surrender -Consideration — 

Reservation of small benefit by widow — Effect 
of. 

A Hmdu widow made a gift of her husband's 
property in favour ot her only daughter on 
condition that the w ; dow was to be mamtamed 
by her daughter till her death. 

Held, that there was no valid acceleration of 
the widow's estate by the gift, inasmuch as she 
had not disposed of her entire life estate by the 
gift. 

In order that an acceleration by a Hindu 
widow of her life estate can be vahd it is essen- 
tially necessary that the w : dow must withdraw 
her own life estate so that the whole can get 
vested at once in the grantee. The necessity 
of the removal of the obstacle of the life estate 
is a practical check on the frequency of such 
conveyances 19 I. A, 30, 32, Rel. 

Where there ; s any consideration for the 
gift by a Hmdu widow of her life-estate that 
will prevent its taking effect as an acceleration, 
and turn the transaction into an alienation. 
(Maclcod, C. J, and Heaton, J.) Adiveppa 
Nagappa v. Toutappa. 

44 Bom! 255 : 
22 Bom- Ii. R. 94 : 55 I G 369. 

Widow — Surrender in favour of next 

reversioner — Self effacement — How effected— 
Total renunciation of right. See (T 919) Dig . 
Col 631. Mussammat Bhagwat Kger v. 
Dhanukdh art Prasad Singh. 

47 Cal 466 : 12 B W 105 : 24 
0- W N. 274 : 1 R. L. T, 1 : 
22 Bom. L. B. 477 (P-C.) 
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Widow — Surrender — Occupancy 

Right — Surrendtr to daughter — Effect of. 

A widow ot an occupancy tenant transferred 
her right ot occupancy to her daughter and got 
her recorded as the tenant. Held that such 
transfer had the effect oi determining absolu- 
tely her life-estate as a widow and she cannot 
on the death of the daughter, resume that 
right. ( Hopkins , S . ill, and Harrison , J. 3L) 
Dewax Sixgh v. Musammat Kuar. 

58 I. C 441. 

Widow — Waste — Gift by 

owner . 

The fact that, a life tenant is anxious to 
transfer the estate to a third person nrght 
not amount to waste, but might constitute a 
danger to the interests oi the reversioner 
which might justify a Court to protect those 
interests by the appointment of a receher. 

A gift of a portion of the property of which 
the donor is a life tenant constitutes waste, 
unless some necessity can be set up by the. 
person making the al'enation. Olacleod, C J, 
and Heaton. J ) Ahmad Asmal Muse v. Bai 
Bibi. 

44 Bom- 727 : 22 Bom. 2L R 826 : 

57 I C 553- 

-Widow — Waste — Gift oi portion of 

estate — Receiver — Appointment of. See. Re- 
ceiver. 22 Bom Ii R 826- 

Will — Construction — Accumulation- 

Provision for if obnoxious to Hindu law , 

R. in his will gave and devised the res’due 
of Ins property to B. his widow and executrix 
for life, thereafter to his five sons in equal 
shares with a direction to make certain pay- 
ments and for accumulation of the surplus 
income during the lifetime of the widow for 
the benefit of the sons: — 

Held, that the provisions for accumulation 
of the surplus income is not invalid. 

A direction to accumulate with a gift of the 
accumulabon is not fundamentally bad; it fails 
only if it offends some independent rule of 
Hindu Law. ( Greaves , J.) Ram Lyl Sex v. 
Bidhumukhi Dasi 47 Cal- 76 : 

56 L C. 373- 

Will — Construction — * Authority to 

adopt given to two widows — Adoption by 
senior widow — ■ Invalidity. See Hindu Law. 
adoption. 18 A. Ii. J. 108 

7 — Will — Construction ■ — Bequest to 

mother and sister — Right to “enjoy will all 
proprietary rights ” — Gift over to dayadies as 
a contingency — Estate taken by legatee. See 
{1919) Dig , Col. 632 Chidambaranatha 
Goundan v. Thevaraya Reddi. 

27 M. B. T. 37:541 0 524 

Will — Construction — Contingent and 

vested interest — Power of adoption given to 
daughter-in law — Contingent interest given to 
sqn’s daughter to succeed if daughter-in law 


died without adopting — Prohibition of adop- 
tion if son’s daughter had a son — ■ Effect of. 

A Hindu died in 1S75 leaving him surviving 
a widow I and a daughter B ot his predeceased 
son , and also his brother’s sons and grandsons. 
He made a will whereby he left all his proper- 
ty to I for liie but permitted her to adopt a 
son. The boy if adopted was to be the owner of 
the property. If B had a son I was prohibited 
from taking a boy in adoption. It I dmd -with- 
out taking a boy in adoption, B and the sons 
that nrght be born to her were to be owners of 
the property. B gave birth to a son (plaintiff) 
in 1891. m 1896 I adopted defendant No. 1. B. 
d‘ed in 1897 and was followed by I in three 
weeks’ time Plff. having sued to recover 
possession, of the property. 

Held, that whate\er powers of adoption I 
had under Hindu law the testator had no 
power to control them by his will but he could 
leave his property to I’s adopted son as a per- 
sona dcsignata provided the adopted son was 
born in his lifetime. 

(2) that in as much as defendant No I was 
adopted after B had a son. he could not take a 
persona design at a under the will. 

(3) that accordingly on I’s death there was 
an intestacy. 

(4) that inasmuch as there was on the death 
of the testator no direct gift of the remainder 
to B but a gut contingent on the happening of 
an uncertain event viz., the dying of 1 without 
having taken a boy m adoption the contin- 
gency could not be regarded as having occurred 
in view of the fact that I d’d adopt. 

(5) that the plamtiff could succeed only as a 
bandhit but was excluded by other nearer heirs 
to the testator. 

To enable a remainder to be vested there 
must be a direct gi it. ( Macleod , C. J. and 
Heaton , J.) Natvarlal Girdharlal v. 
Ranchhod Bhagwandas 

22 Bom- L. R. 71 : 55 I. C. 313- 

Will — Construction — Limited or 

absolute estate— Female donee, 

A Hindu executed a will bequeathing his 
moveable and immoveable property in equal 
shares to his mother and widow usmg the terms 
lt Kulli ikhtiyar wamilkia” in the document. 
Alter his death his mother made a gift of her 
share to her daughter and daughter s son. 

Held, that a will by a Hindu in favour of a 
female must be interpreted in the same way as 
if it was in favour of a male and that the word 
milkiat implies an absolute estate unless there 
is something in the context to qualify it. 

30 All. 84 P. C. 61 P. R. 1911 ; 214 P. L. R. 
1908 : 32 L C. 605 : 30 Cal- L. J 31 ; 53 I. C. 
195 foil. 35 Bom. 279 6 I C. 141 dist. 27 P. R. 
1898 diss. (Chevis amt Dnndas, JJ.j 
Mussamat Wazir Devi v. Ram Chand. 

1 Lah, 415 : 58 I. C 88$, 
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Will-Joint family property— Father 

making a divise to his wife for maintenance 
— ' Validity of. 

A Hindu lather under a will devised in fa- 
vour of his wife certain jo : nt family properties 
belonging to him and his minor son, It was 
found that the provision made by the testator 
would have been a proper provision for him to 
make during his lifetime and that such a dispo- 
sition ot joint family properties during his life- 
time would have been good: 

Held, that the deposition in the will is in- 
operative as against the minor son and cannot | 
prevail against the right of survivorship which j 
takes effect the moment the testator dies. 8 M. I 
H. C. R. 6 foil ; 40 Mad ; 1122 dist. (Wallis, C, 
J. and Krishnan, J ) Pandipati Subbarami 
Reddi v. Pandipati Qamanna. 

12 L. W. 249 : (1920) M. W. IT. 529 

HINDU WIDOWS’REMARBIAGE 
ACT, S. 1 — Remarriage — Custom. 

A widow of a caste which by custom permits 
remarriage independently of the Hindu Wid- 
ows Remarriage Act is not by remarriage de- 
prived of her life interest in her husband's es- 
tate. ( Hopkins S. AT. and Porter , J. M) Bh- 
ARTOO v. RUP ‘SlNGH. 57 I. C 429. 

HINDU WILLS ACT (XXI of 1870) 

— Applicability of — Khojas — Will — Document 
of titles 

The Hindu Wills Act, 1870, is not applica- 
ble to the will of a Khoja Mahomedan. S. 187 
of the Succession Act is not applicable to such 
a will and title under the w‘11 can be establish- 
ed without probate, and the will stands on the 
same footing as any other document of title, 
(Crump, J.) Abdul Karim v. Karmali. 

22 Bom L R 708 : 58 I. C. 270. 

HIKE-PURCHASE AGREEME NT 

• — Transfer— of ownership of goods — Default 
in payment of instalments — Compensation — 
Detention. 

The transfer of ownership in goods obtained 
on the hire-purchase system does not pass till 
payment of the last instalment agreed upon. 

Where a hire-purchase agreement contains 
no provision for forfeiture or previous payment 
in the case of default in paying an instalment 
the parties are restored to their orig'nal posi- 
tion, but the owner however on receiving back 
the goods is entitled to reasonable compensation 
subject to the liability to refund the balance of 
the amount he has received, Oldfield and Se- 
shagiri Aiyar, JJ ) Srinivasa aiyangar v, 
Douglas. 57 I C 62 

Will — ’joint family — Father — No Po- 
wer to make provision for maintenance by will 
for his widow. See. Hindu Law joint Fa- 
mily. 43 Mad. 824. 

HUSBAND AND WIFE — Restitution 

ot conjugal rights-Pecree— Injunction aga : nst 
parents not to bar — Propriety. See. 

g2 Bom- L R. 214- 


I NAM. 

immoveable property— 

Whether decree relating to immoveable pro- 
perty. See. 16 Jf, L 72 . 

IMPARTIBLE ESTATE — See also 
Hindu Law, Impartible Estate. 

No co-parcenary rights in 

An impartible Temindan is the creature 
of custom and there is no co- parcenary righc 
in the junior members 30 C. 828 ; 45 I. A. 
145 Ref. (Viscount Cave) RajkUMVR Babu 
Bishun v. Maharani Jankikuer. 

24 C. W. N. 857 : 28 M- L. T 105 : 

12 L W- 349, (P.C) 

IFAM — Agraharam — Jodi — Liability for 
— Transferee of portion of agraharam if 
liable for whole Jodi— If a charge on the 
agraharam or rent within S. 3 (II) of the 
Mad. Est. Land Act— Interest on arrears of 
Jodi. 

Agraharams are ordinarily held on a s’ngle 
and indivisible tenure and agrabaramdars are 
jointly and severally liable to the 2emindar 
tor the Jodi due on the entire agraharam in 
the absence of any contract to which the 
Zammdar is a party apportioning the Jodi on 
the various sub-divismns ot the agraharam 
made by the agrabaramdars. 3 M, H. C. R. 
59 ; 2 Mad. 234 ; 13 Mad, 25 ; 16 Mad. 34 Ref. 

The position of mere transferees of portions 
of the agraharam would however be different 
and their occupation of land within the 
Zamindari would not create a liability out of 
proportion to the quantum of their estates. 3S 
Mad. 36; 102 Eng Rep. 490 Ref. 

in order however to escape from the liabi- 
lity for the whole of Jodi on the ground that 
the defendants are only transferees or assign- 
i ees of portions of the agraharam from the 
original agraharamdars it is necessary that 
such a special case should be set up at the 
trial. 

* In the absence of a contract or custom to 
that effect Jodi is not a charge upon shrotriem 
or an mam except where the grant is by 
Government and 1 Jodi 9 due upon an inam or 
agraharam situated within a Zamindari estate 
is not rent of ryoti land and does not become 
a charge on the holding. 3 L. W. 273. ref. 

" Jodi is not rent as defined in S. 3 (II) of the 
Madras Estates Land Act I of 1908 and 
interest thereon cannot be claimed under S. 61 
of the Act. 

Though in cases where neither the Interest 
Act nor the Rent Law apples and where there 
is no contract express or implied to pay 
interest Courts of Equity may award interest 
by way of damages it will not do so in a case 
where the plamtiff has allowed the jodi due to 
him to fall into arrears w'thout making any 
demand for payment, (Spencer and Krishnan , 
JJJ Singarazu Va n K ATASOB R A m aniyam t>. 
Rajah of Venkatagw, 11L W- 523: 

5$ L C. §52, 
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INAM. 

► — Dcsai Vatan — Grant of the soil or 

revenue — Distinction between Vatan and 
Inams and Satan fans . 

In the Bombay Presidency in the case of 
Inams and Saranjans the ordinary presump- 
tion m the absence of any indication to the 
contrary, is in fa\our of the gram being Part- 
ed to the royal share of the revenue ; and clear 
words are necessary to indicate a grant ot the 
sod. The words ord nardy use to indicate a 
grant of the sod are “water, grass, wood 
(trees) stones, rrines and hidden treasures” 
but the absence of these words cannot be 
treated as necessardy estabbslrng that the 
grant is of the royal share of the revenue only 

In the year 1734 a p the then Maratha Ruler 
granted a whole v llage in Inam “Koolbab and 
Koolsanoo (i e , all taxes and assessment) but 
exclusive of tne (Haks) ot Hakdars and Inam- 
dars” to provide for the maintenance ot the 
donee by way of return for services. The 
village was continued to the descendants of the 
grantee m ISIS by the Inam Comnrss’oner, on 
the same terms In 1S64, the Inamdar accept- 
ed a settlement wivch was on the lmes of the 
Gordon settlement agree’ ng to pay to Givern- 
mem a fixed annual payment in heu of service 
A question havmg arisen whether the grant was 
of the royal share of the revenue only or of the 
soil also :• — • 

Held, that the grant in question was a grant 
of the soil and not merely ot the Royal share of 
revenue. [SJiah and Hayward , JJ ) Amrit 
Vam\n Inamdar v Hari Govind Kulkarni. 
44 Bom. 237 : 22 Bom- L. R 275' 
56L C 411. 

Bn f ranch isement — Effet of— Holder, 

of the office — Claim by divided members to 
Share in the enfranchised lands — onus — 
Exclusive enjoyment. 

The enfranchisement of service inam lands 
in the name of the office holder does not per se 
debar a divided member of the office holder 
claiming a share in the enfranchised lands. 

Where the divided member sues for a share ; 
in the lands enfranchised the onus lies on him 
to prove (I) that he is a member of the original 
service holder's family and (2) that any parti- 
tion which has taken place among die mem- 
bers of the family the inam lands were kept 
out of partition as undivided property in which 
all the members retained jomt rights. 

The sole possession of the inam lands by the 
office-holder is not per se adverse to the other 
members of the family divided or undivided 
so as to deprive them of any interests they 
might possess. The decision of the Privy 
Counc ; l in 46 Cal. 362 has not overruled the 
decisions in 30 Mad. 434 and 26 Mad. 330. 
The opinion of Spencer, j. in 8 L. W. 614 d ; st. 
(Ayling and Odgers, JJ.) DevULApalei . 
Venkata Susba Rao v. Satyanarayana- 
MURTHI, 12 L . w. 642: 

(1920) M. W. H- 754- 


INAM- 

Kazi imam — Functions of Kazi 

The grant of an inam for the penormance of 
functions of a Kazi in a particular locality 
entitles the grantee to enjoy the inam and in 
return to render such services as are included 
in the grant. Although, he is bound to comply 
when asked to perform such services, he 
cannot insist on being so employed (Macnair, 
A.J.C.) Saved Wajir ud-din v Shahvb- 
ud-din. 57 I C- 618 

■ Presumption — Melwaram and Kudi- 

varam ■ — Resumption of mam — Issue of 
ryotwari patta — Occupancy rights of Subor- 
dinate holders — Payment of thirwu — Charity 
lands — Grant of occupancy rights by trustee. 

In an inam there is no presumption that 
prima fae'e the grant is only of the melvaram 
The deternrn ng factors are the terms oi the 
particular grant and the whole circumstances 
connected therewhh 41 Mad 1012 (P C.) 
43 Mad , 166 ; (P. C ) followed 

Where a grant by the Maharaja of Mysore 
who was then the ruling power over the terri- 
tores in which the lands comprised by the 
grant were situate, described the grantor as the 
Lord of the Earth, and granted the lands with 
Ashtabhogam (8 Irnd of enjoyments) and 
! Dasaswamayam (10 kinds of rghts) and the 
| lands granted were referred to m subsequent 
Jamabandi accounts as Nilamanibham 

Held, that the grant was of both varams and 
not merely to the melvaram in the lands. 

Pt.r Sadasiva Aiyar, J — Where a land is 
at the absolute disposal oi the Government and 
they grant it to the plaintiff, the fact that some 
relationship as landlord and tenant had pre- 
viously ex ; sted between the grantee from the 
Government and a third person cannot avad to 
deprive the grantee of his rights under the 
grant and the ihird" person who had no rights 
aga : nst the paramount title of the Government 
cannot set up his prior rights, destroyed by the 
action of the Government against the grantee 
from the Government, even though the prior 
rights were those of a landlord. (3) 2 Mad, 
226, (4) 12 Mad. 422. Followed. 

Where an Inam grant was resumed by the 
Government and a Ryotwari patta on full 
assessment was issued to the Inamdar himself 
and it did not appear that the tenants on the 
land had at the time of resumption acquired 
permanent rights of occupancy either by grant, 
by contract or by prescription : 

Held , (1) (per curiam) that the Inamdar was 
entitled to eject the tenants 

(2) Per Sadasiva Aiyar , J — That even 
assuming that the tenants had obtained 
occupancy rights by prescription or grant from 
the Inamdar, the resumption by the Govern- 
ment put an end to the Inam grant and the 
subordinate titles of the tenants under the 
Inamdar and the new title acquired by the 
Inamdar by the grant to him Ryotwari patta 
by the Government qftqr resumption could not 
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be affected by those subordinate rights avail- 
able against him only if lvs old title as 
Inamdar continued. 

Per Spencer, J. — Teerva means rent and the 
payment of it does not indicate that those who 
paid it had occupancy rights. 

Per Sadasiva Aiyar, J. — The grant of 
occupancy rights to tenants of charity lands by 
the trustees would ordinarily be a breach ot 
trust 10 L. W. 427. 40 Mad, 709 (P C.) 
Followed (Sadasiva Aiyar and Spencer >JJ .) 
Subramania Aiyar v. Onnappa Koundan 

39 3VL L J. 629 : 28 M. L. T 389 : 

12 L, W 570 

INCOME-TAX ACT (II of 1888) S. 

14 — Assessment for income-tax — Fresh 
assessment, when income found to he in 
excess — Power of Collector , 

The Collector has power under S. 14 of the 
Income-Tax Act of 1886 to proceed to make 
fresh assessment for income-tax when he 
finds that first assessment made by him is low. 
(Macleod, C. J. and Heaton, J ) Revansid- 
dappa v . The Secretary of State for 
India. 44 Bom* 234: 

22 Bom. L B 88 : 55 I. C 334. 

Ss 2 (1) and 51 Agricultural in- 
come — Salami paid to landlord for waste 
lands and recognition of transfer of holding 
— Ahwal — Reference to High Court — Jurisdic- 
tion — Practice. 

Premium pa l- d for the settlement of waste 
lands or abandoned holding is " rent or 
revenue” derived from land within the mean- 
ing of expression as used in the definition oi 
"agricultural income” in S. 2 (1) (a) and is 
exempt from assessment, but that paid for 
recognition of the transfer of a hold mg from 
one tenant to another is liable to be taxed 

Income derived from illegal abwabs such as 
uttarayan is not agricultural income and is 
not exempt from assessment but must be taxed 
as " income from whatever source derived” 
within the meaning of S 3 (1). 

The High Court exercises not an Original 
but an Appellate jurisdiction when it entertains 
a reference under S. hi oi the Indian Income 
Tax Act, and in a reference made in connection 
with assessment on a person who resides 
beyond the limits of the Ordinary Original 
Jurisdiction of the court the procedure should 
be that applicable to appeal from the courts 
in the Province under Cl, 16 of the Letters 
Patent. Consequently on such a reference 
Vakils are entitled to be heard and counsel can 
be properly instructed only by a Vakil and not 
by an Attorney. In such a reierence made ifi 
connection with an assessment on a person who 
resides within the limits of Ordinary Original 
Jurisdiction of the Court the Procedure should 
be assimilated with that applicable to appeals 
from the original s de. 

The nature oi proceeding is a matter of 
substance and uol of form and is not affected 
by accidental circumstances such as the place 


INCOME-TAX ACT, S. 3. 

from or the channel through which the re- 
ference may be made by the Chief Revenue 
authority. ( Mookcrjee , C. J. Fletcher and 
W almsley, JJJ Maharaja Birendrakishqre 
Manikya Bahadur v. Secretary of State 
For India in Council. 

25 C w. 3ST. 81 32 C. L. J. 433. 

S 3 Sub- S (1) (2 )— Agricultural 

income — Tea — “Fit for market” — Reference 
under Income-tax Act — Right to begin. 

The process employed by the applicant 
company for the cultivation oi tea bushes and 
manufacture of tea as a commercial commodity 
was as follows: "After the tea bush has been 
planted and has arrived at a proper state of 
maturity, the young green leaf is selected and 
plucked by hand from the bush. It is then 
dried or withered and rolled, dried and stoned. 
The actual dried and rolled leaf, the produce of 
the tea bush, is then sent to the market. In 
the very early days of tea cultivation, the green 
leaf was dried or withered in the sun and was 
then rolled by hand. This primitive method 
was replaced by machinery.” 

Held, that the process employed by the 
applicant company for the cultivation of tea 
bushes and manufacture of tea as a commer- 
cial commodity could not in its entirety be 
appropriately described as "agriculture” within 
the meaning ot S 3 sub-S. ( 1 ) *of the Indian In- 
come Tax Act. Theearher part of the operation, 
when the tea bush was planted and the young 
green leaf was selected and plucked was " agri- 
culture.” But the latter part of the process was 
manufacture of tea and could not be described 
as " agriculture.” The manufacture of tea as 
marketable commodity from the green leaves 
was not a performance by cultivator of a 
process ordinarily employed by a cultivator to 
render the produce raised by him fit to be 
taken to market. 

The crown seeking to recover the income- 
tax, must bring the subject within the letter of 
the law, otherwse the subject is free, however 
much within the spirit of the law the case 
might appear to be. There can be no equita- 
ble construction admissible in a fiscal statute ; 
the benefit of the doubt is the right of the 
subject : (1869) L. R. 4 H. L. 100 (122). and 
other cases. 

An interpretation of statute which has long 
been acted on, should not be disregarded by a 
court of Law: (1889) 14 App. Cas. 417 (429). 
and other cases ret. 

The objector who questions the assessment 
of tax by the Crown is entitled to begm at the 
hearing of the Reierence in the H ; gfr Court. 

{. Mukcrjec , A C J,. Fletcher and Chaudhuri. 
JJ.) Rilling and Valley Tea Company, 
Limited v. Secretary of State for India 
in Council. 32 C L. J 421. 

Ss. 3 (1) 5 and Q— Money lending ■ 

business — Interest not received in the year of 
account ■'Liability to tax , 
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Interest becoming due to a money lending 
firm in the year of account but not realized in 
cash or by adjustment in the accounts is not 
liable to tax under Act VII of 1 91 8. 

Per Sadasiva Aiyar , /.—-Interest which 
became due to a Nattukottai Chetty Firm in 
British India which was not realized in cash or 
by adjustment of accounts would be such 
income as would be liable to be taxed under 
the Income-tax Act VII of 1918 if such 
interest-money had become due to the assesses 
in the manner and in the sense that it was so 
completely under his control that by an act oi 
Irs w’ll he could receive it m cash without 
greater trouble than is involved in drawing 
money from his bankers. [Sir John Wallis , 
C J , Ayling, Sadasiia Aiyar , Napier and 
Krishnan, JJ ) The Secretary to the 
Board of Revenue Income-Tax, Madras v. 
Arunachellam Chettiae. 

39 M. L. J. 649 : 

(1920) M, W IT. 789 : 
29 M. L. T- 16 (F. B) 

Ss. 3 (1), 9 and 51— Reference to 

High Court on the motion oi assessee — Right 
oi assessee to begin — Profits oi busmess 
carried on outside British Ind : a on behalf oi 
resident — Profits, not remitted to British 
India — Liability to tax. See {1919) Dig. CoL 
638 . Secretary to the Commissioner of 
Salt, Abkaki and Separate Revenue, 
Board of Revenue, Madras v. Ramanadhan 
Chetty. 43 Mad. 75- 

SS- 8, 9 and 11 — Allowance in res- 
pect of annual value of business premises — 
Liability, to aseessment — House-property — 
Business premises. 

Held, (per Piggot, J. dubitante) that where 
an assessee is carrying on business in prenrses 
owned by himself, the allowance on account ol 
the value of the business premises, which is 
made in his favour by S. 9 (2) of the Income- 
tax Act of 1918, is not liable to assessment 
under S. 8 or S. 11 or any other provision of 
that Act. 

Per Piggot,J. — The annual value of thebusi- , 
ness premises would not be assessable under I 
S. 11 but would be assessable, to the extent of 
five-sixths thereof, under S, 3. {Knox, Piggot 
and Gokul Prasad, JJ .) In the Matter of 
a John and Company. 

18 A- h J 1017 : 
58 I. C. 836 : (F- B) 

Ss- 24 Proviso (2) 36 and 40~ 

Scope and applicability — Penal assessment — I 
Order for subsequent prosecution under S t 39 ' 
(d) — Maintainability — S. 24 proviso ( 2) — | 
Effect . 

Held, that the prosecution of an assessee j 
under S. 39 (d) of the Act for failure to produce ! 
bis account books in obedience to a notice 
Issued to that effect was not barred by proviso 
2 to S, 24 of the Act by reason of prioy order 


INJUNCTION. 

for penal assessment made agamst him by the 
collector under S. 24 of the Act on the ground 
that he had made a false return, -even though m 
making the order under S.24 the Collector treat- 
| ed the non-production of account books by the 
| assessee as evidence of the falsity of his return. 
The proviso to S. 24 is intended to bar a 
| prosecution under S. 40 of the Act not one 
| under S. 39. 

The only ground on which the Collector can 
direct a penal assessment under S. 24 of the 
Act is that the assessee has made a false return, 
the Collector cannot do so on the ground 
of non-production of account books by the 
assessee. (Ayling and Coutts Trotter, JJ) 
Emperor v. Hussain Ally & Co. 

43 Mad. 498 : 
38 M LJ 333 : 11 L W 425 : 
55 I C 1003 : 21 Cr L J- 395. 

' S. 39 (d)* — Prosecution under mam- 

j taxability — Prior order tor penal assessment. 

; See Income-Tax Act, S. 24 (2). 

38 M L. J. 333. 

; -S' 51 — Reference under— Nature of 

— Appellate or original jurisdiction — Vakils — 
Right of audience. See Income Tax Act, Ss. 
2 (1) and 51. 25 C W. N. 81. 

INHERENT POWER— Appellate Court 
— Power to rectify order of trial judge made 
under a nrstake of fact. See C. P. Code S. 
151. 31 C L J. 130. 

Doctrine of — Cri minal case — Applica- 
bility to. See Cr. P. Code S, 145, 

32 C Ii. J- 270. 

Erroneous order — Rescission of, so as 

dec’de case finally. See C. P. Code S. 151. 

31 C. L. J. 48. 

See also under S 151 C. P. Code. 

INJU NOTION' — Arbitration — Award- 
Proceedings oi arbitrators when to be restrained. 
See Arbitration, Award. 31 C. L . J. 167- 

Co-owners — Members of a joint 

Hindu family — • One member when entitled 
to restrain another from taking possession . 

Tiffs, and defts were members of a joint hindu 
family. In a former suit for partition by the 
present plffs. there was a decree on arbitration 
and award that the plaintiffs should have pos- 
session of all the family properties lor 6 years 
from July 1904 and that at the end of the period 
de'endants should be entitled to recover their 
half share either amicably or through court. On 
plaintiffs failure to give possession at the end 
of the period fixed defendants attemped to 
take possess on. There was a possession case 
and the plantiffs afterwards brought the pre- 
sent suit for an injunction to restrain defts. 
from interfering with their possession. 

Held, that plffs. were not entitled to. the 
injunction ashed tor. 1$ Cal. 10. (P. C.) Rep. 
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(Oldfield and Seshngiri Aiy.ir, J) Srinivasa 
AiYangar v. Narayanv aiyangar. 

11 L. W. 600 : (1920) M- W. N 364 
56 I. C 603 

Co-sharers— Building on common land 

— Right of other sharers to restrain. See Abadi 

1 Lah 249 : 57 I. C. 207. 

Easetne nt — Infringement of— Right 

to discharge rain water— Form of decree. 

Where a person had enjoyed a right of 
easement as to the flow of ram water from his 
house for 40 years and the opoosite side 
failed to show that anything had happened 
to deprive him of this right or to dimiwsh it. 

Held that he was entitled to an injunction 
restraining the opposite side from interfering 
with the exercise of the right. 

In granting relief to the holder of easement 
the Courts ought not to place gall mg res mic- 
tions on the opposite s’de, provided the holder 
gets what he wants. ( Stuart , J. C ) Ram Lal 
v. Makhan Lal. 55 I C. 710 

Easement — Light and air— Substan- 
tial injury — Damages. 

Any act by deft, which controls or obstructs 
the b'ght and air to which plff. ’s entitled is 
prima facie an injury of a serious character 

Where defendant commenced to erect cer- 
tain buildings winch threatened to obliterate the 
window in a room in the second storey of the 
house belonging to the plambff and both the 
courts below inspected the property and came 
to the conclusion that the room would become 
practically unmhabitable if the window in 
dispute was entirely blocked. 

Held, tha f the oroposed erection of the budd- 
ing by the defendant is a very serious menace 
to the plaintiffs' property and he is entitled to 
an injunction. 2 P. R. 1893 foil 8 P. R. 1999; 
14 C 839 ; 29 I C. 249 ; 23 I. C. 785, Ref. 

H dd, also, that it having been proved that the 
plaintiff has acquired an easement whereby he 
is entitled to have free access of light and a : r 
through the window in d : sDute he is prima 
faicc entitled to be maintained in his enjoy- 
ment of the said easement and he is not legally 
bound to meet the defendant by openmg 
another window on the opposite wall or one of 
the other walls. 

Held , further, that compensation would not 
meet the situation. 9 I. C, 417, foil. {Broadway, 
J) Thakar Das v. S. Abdul Hamid. 

2 Bah. L. J. 701. 

Easement — Tree overhanging — - Tree 

' — growing partly on plaintiff* s and partly on 
defendant’s land, 

A person is not entitled to cut off the over- 
hanging branches and the penetrating roots 
of a tree belonging to his neighbour and 
growing partly on his land and partly on his 
neighbour's land for many years past. 


1IHJUHCTI03N. 

20 Bom L. R 826, 19 Bom. 420 ; dist, 
(Macleod, C. J . and Heaton , J ) Fomeshvar 
Jetha Lal v. Chunilal Nageshwar. 

44 Bom- 605 : 22 Bom. L R. 790 : 

57 I, C. 544. 

Legal Proceedings — Suit in Foreign 

Court about the same subject matter ‘ 

A defendant in a pending suit here should 
not be restrained from commencing and prose- 
cuting in a foreign Court to eniorce rights 
which he acquired whhin the jurisdiction of 
the foreign court against the plaintiff under 
the law of that foreign country. 

In an application lor an injunct"' on to re- 
stram the defendant in a pending suit from 
prosecuting an action in a fore : gn court about 
the same subject-matter it is an essential con- 
dition that it should be applied for very prom- 
ptly and that it should not be applied for after 
a cons-derable amount of trie and trouble has 
been expended in the foreign su’t, ( Rankin , J ) 
Ticumchand Santoke Cf-UND Fantoke- 
c.iAND Sin ghee. 24 C. w. 14 . 735- 

Mandatory —Co owners - -Obstruction. 

Where two co-owners jointly owned a lane 10 
feet in breadth and one of them pm up two 
pials and steps thereby encroaclrng upon the 
common lane and making it less converient 
ior the otl er to pass through. 

Held , the aggreved co owner is entitled to a 
mandatory injunction directing the removal of 
the obstruction. 35 M 648, Ret. 4 CL.]' 193 
and 205; 17 I A 120 D'sr. (Sesh agiri Aiyar 
and Moore, JJ ) Varanasi Suns a ya v. Vafa- 
nasi Somali GAM 38 M- L J 491 : 

27M L T 176:55 1 C.643: 

— Nu : sauce — Mahomedan mosque — - 

Right to call out the aran — D slurbance by 
assembly ot Hindus — 'Injunct' on, See Sp. Rel 
Act S. 15. 1 Lah. 140 . 

Nuisance • — Right to injunction 

A plff. who has estabbshed that his common 
law rights have been violated is entitled to an 
m junction to prevent a recurrence ot that viola- ' 
lion, and damages may be given in substitution 
for an injunction only if (1) the injury to the 
plamt’.ft's right (a) is small (b) is capable ot 
be'ng estimated in money, (c) can be adequa^e- 
ly'compensa*ed by a small money payment, and , 
(2) it would be oppressive to the defendant to* 
grant the injunction. L R. 1 Ch. 287 foil. 

The fact that the leg slature has provided 
for the payment of compensation for damage 
caused by the excercise of statutory powers 1 
does not of itself take away the right to an 
injunction. ( Robinson , J) Bufivh Railways 
Co. Ltd. v. Municipal Committee, 

13 Bur, 62. 

Suit for declaration— Ancillary relief 

— Sonthal Parganas . 

A suit for declaration cou -led with a prayer 
i for injunction is ma : nta ; nabie in the Somhal 
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Parganav I Couits and Adami , JJ.) Tekait 
Df, j >;< :*rn Singh v Bhuk Lvl Raut 

1 Pat. Xj. T. 099 : 57 I- C- 196. 

Suit for— Qma tsmet action— Pcrpe" 

tual injunction 

A quia timet action can be brought only i 
when the opposhe party does somedr ng towards 
mfringmg the pla : nt ; fPs r : ghts, or it is so clear 
that he :s on the po : nt of domg someth : ng 
which w : ll : nfringe the pla-ntiff's r’ghts so that 
consequen ly there must he the prospect of ir- 
remediable injury be ng suffered by the pla ; nt 
iff unless he takes proceedmgs to stop the de- 
fendants action. f Macleod,C.J and Heaton, 
J) GOVINDLAL M\NEKLAL V XC'rlHA VAG IA 

22 Bom L R. 723 . 57 I 0 414 

Tori— Restraining by injunction . 

The grant of an injunction *s not restricted 
to wrongs ar smg out of contract only, but 
rebel can also be given in respect oi an invasion 
of the rights of any person resting on tort 
SIC. 687 Ref ijwala Prasrd , J ) Rrr L*l 
Mall ah v. Rag iubar Ram 

53 I 0. 714 

Trade-mark — Infringement of — User 

of one's own name — Not to be restrained. See 
Trade Mark 56 I C- 709 

'Trade name — User of by rival com- 
pany — Pecuniary loss if essenbal-— Charitable 
companies — Principle of applicable to See 
{1919) Dig Col 611 Gurkha Association, 
Simla v. Mahumed Umar. 

1 Lah Ii J. 161. 
INSOLVENCY — Discharge — Suit to 
recover debt from pr~>p rty of insolvent in 
foreign U rritory — J urisdiction of insolvency 
ca,urt to restrain proceedings in foreign court. 

The Insolvency Court in Bombay has no 
jurisdxtion to restrain a decree holder from 
tiling a suit against an insolvent, who has 
obtamed h ; s discharge in the Insolvency Court, 
in a foreign State, wthin whose jurisdiction the 
insolvent has property, for recovering a debt in 
respect of wlvch the discharge has been 
obtained 

The order of discharge granted by the Insol- 
vency Court in Bombay would be recogn-sed by 
all courts in the British Empire, but there is no 
obligation on Courts out-s ; de British India to 
recognise the order of discharge as a complete 
release from debts mentioned in the order. 

{ MacleoddC . J. and Fawcett , J.) Lakhiram 
Kevalram Bhatt v. Punamchand Pitamber. 

22 Bom- L. B 1173 

Minor partner — Adjudication as in- 
solvent — Competency of. Sec Contract 
Act, S. 247. '• 18 A- L J. 611. 

See also under Pres. Towns Insolvency Act 
and Prov. Insolvency Act. 

ITT STIR All CS — Life — Com. mi ssion agent 
— Right to commission on renewals of pre- 
mia — Book of instructions issued by company 
—Value of. 


USTSURATTCE. 

As per contract between a Life Assurance 
Company and its agent the agent was to receive 
commiss : on on pobcies introduced by him and 
on renewals of the premia by the policy holders 
and the agent had to perform duties in respect 
oi such renewals. The agent was subsequently 
d’smissed tor a proper cause. In a suit by the 
agent for the recovery of the commission on 
renewals of premia by policy holders intro- 
duced by him. 

Held , that in the absence of a specific agree- 
ment to the contrary the right of the agent to 
receive commission lapsed on h : s dismissal and 
that he was not entitled to claim commission 
on payments of premia by pobey holders intro- 
duced by him after the termination of his 
agency 

Held also, that under the circumstances of 
the case the book of instructions issued by the 
Life Assurance Company to its agent embodies 
part of the contract of agency. Subsequent pay- 
ment of premia on or ; g-nal polic ; es are rene- 
wals of premia in ordinary insurance parlance. 
Engl'sh cases on the subject considered by 
Nap er, J. {Sadasiva Aiyar and' Napier , JJ.) 
Empire of India Life Assurance Co. v. 
Nan u Aiyar. 

39 M- Ii J 577 : 12 L W 016: 

(1920) M W*. K. 770. 

Life policy-holder —Rights of— Suit 

for refund of premia paid— Maintainability 
— Resolution of company affecting rights to 
policy - holders —V a l id ity of. 

Plaintiff's mother took out a policy in the 
Tan jore Life Assurance Company on 22-5-1306 
which provided that if the assured pa : d the 
luture premium a* - one rupee per mensem 
until 20tli May 1921 or till her death 
the company would be liable to pay her or her 
assignee (the pla ; nbff) such sum shall become 
due and payable by virtue of the rules contain- 
ed on the back thereof agreeable to the re- 
gulation of the Company on the completion of 
15 years premium or on satisfaction of proof 
of death and title of the assured Under the 
rules of the company then in force policy- 
holders had the option of discontinuing the 
payment of the monthly premiums after they 
had paid for 60 months. Plamtiff's mother 
paid the premia for 61 months, that is, till 
May 1911, but made no further payment and 
died on 6-4-1914. In a suit brought by plain- 
tiff for inter alia a refund of the premia paid 
i by his mother, the Assurance Company con- 
: tended that plaintiff was not entitled to a 
! refund because the policy had lapsed ow : ng 
| to the non-payment of the premia and relied 
upon a resolution passed at an extraordinary 
| meeting of the share-holders of the company 
in or about January, 1911 to the effect that 
the premia should be continued to be paid 
till the death ot the assured. No notice was 
t given to plaintiff's mother about this extra- 
ordinary meetmg and she did not take out the 
: policy subject to the rules then existing as well 
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as to the rules which might h 1 framed or 
altered otherwise. Held, overruling the con- 
tention of the Assurance Company that the 
rule reh‘ed uoon by, it was not binding on 
pla’ntiff's mother and could not affect the 
rights acquired by her under the policy before 
the said rule was passed and that piamtiff 
was therefore entitled to a refund of the 
premia naM ( Seshagiri Aiyar and Moore, JJ.) 
The Tanjore Life Assurance Co , Ltd v. 
Kuppanna Rao 43 Mad. 333 ‘ 

33ML J 135 : 11 If W. 584 : 
(1920) M. W. N, 441 55 I C. 660 
INTEREST — High rate — Power of Court 
to reb’eve against — Hard and unconscionable 
barga ,f n — No power to interfere w ; th unless 
case comes under S. 16 or S. 74 of the Con- 
tract Act See Contract Act, Ss. 16 and 74. 

54 1 C. 785. 

Method of calculation may be fixed by 

long standing practice of parties — ImpPed con- 
tract to pav in accordance with such practice. 
See ‘ 33 M L J. 387. 

Mortgage— Hard and unconscionable 

bargain — Power of Courts to relieve — Limits 
of. See Contract Act, Ss. 16 and 74. 

24 C. W. 17.444. 
Mortgage — Omission, to take posses- 
sion — No right to interest. See Mortgage 
Interest. 54 I. C 814. 

R’ght to — Arrears v of rent — No con- 
tract to nav interest on — Absence of demand — 
Landlord not entitled to interest. See Inam 
Agraharam. 11 L. W 523 

Right to — C. P Code S. 34 — 'Interest 

Act, S. I 

Where the sum due is neither a ‘debt' nor a 
‘sum certain', interest cannot be claimed 
under S. 1 ot the Interest Act. 

S. 34 C. P. C. does not provide for payment 
of interest for period antecedent to suit, but it 
empowers the Court, when the decree is for the 
payment of money, to allow interest pendente 
life as also interest subsequent to decree 

When the sum recoverable by the plaintiff 
is not a debt but unliquidated damages, in- 
terest does not run upon unliquidated 
damages, pendente Lite. 7 Bom. H C. R. 98 
(A. C.) Ref. Interest prior to suit cannot also 
be recovered 31 Mad. 250 (1913) M. W N. 874. 
Ref. ( Ashutosh Mookerjee and E. E Fletcher, 
JJ ) J- W. Crewdson v Ganesh Das Hari 
Bux. 32C L J, 239 

Right to — Detention of money due 

for services rendered — Damages. 

A creditor, if not entitled to any interest 
under the Interest Act, is not debarred from 
claiming interest by way of damages under S. 
73 of the Contract, if the creditor proves 
actual loss : 26, Cal. 955. (965) followed. 
Interest by way of-damages is not recoverable 
for the mere wrongful detention of an ordinary 
debt : 27 Cal. 814. followed. 


i INTERPRETATIOX7. 

The plaintiff built a house for the defendant 
and sued to recover Rs 606 as. 7 for labour and 
materials and Rs 1SS for interest. There 
was no written contract and no demand in 
writing of interest. It was not alleged that 
the piamtiff sustained actual loss by the deten- 
tion o? money : 

Held , that neither under the Contract, nor 
under the Interest Act, the plaintiff was entitled 
to interest for the money due. (Walmsley and 
Shamsul Hilda, JJ ) Prosonnomoyi Gho- 
shain v Go par Lal Sinha 

31 Cal L. J 348 : 65 I. C. 737. 
INTEREST ACT (XXXII of 1839). S. 

1 — Money due under building contract — No 
stipulation to pay interest — Court’s power. 

Work was done under a building contract 
which provided that “all work done by the 
contractor shall be paid according to the rates 
herein specified within a reasonable time after 
it has been inspected and finally approved and 
passed." In a suit for money payable in respect 
of the building contract. 

Held, that there was no provision for the pay- 
ment of a sum on a certam day and it was not 
open to the Court to award interest on the sum 
found due to the piamtiff from the date when 
the budding .was handed over to him on 
completion. 

Interest not payable, under the terms of the 
contract could only be awarded under the 
Interest Act (XXII of 1839,) or as being in ac- 
cordance with usage as to the particular class 
of instruments. ( Wallis , C. J. and Seshagiri 
Aiyar, J) Venkata Kumara Surya Rao 
Bahadur Garu v Pallamaraju. 

40 M 6L J. 18 : (1920) M W- 17. 717. 

INTERPRETATION' OF STATU- 
TES — Contradictory sections — Apparent 
Contradiction-Reconciliation. See Bang. T. 
Act, Ss. 18 and 85. 25 C. W. N. 9. 

English decisions —Value of 

A Judge should not interpret statutory law, 
when it provides for a specific procedure, by 
reference to a decision pronounced under a 
different svstem of procedure. ( Mookerjee and 
Fletcher, JJ.) Radha Kissen Kaitry v. 
Lakhmi Chand Jawahar. 24 CW.N. 454 : 

31 C, L J. 283 : 56 I. C. 541* 
General and special acts — Applic- 
ability of. See Lim. Act S. 12. 

(1920) Pat 333. 

Harmonious construction. 

u It is a well-known rule of construction that 
each part of a -statute must expound every 
other part. {Das, /.) Lalji TewaRI v. 
Emperor. 5 P- Ii. J. 58 s 1 Pat L- T. 

147 : (1920) Pat. 125: 
54 I. C 894 • 21 Gr. L. J. 190. 

Illustrations — History of legislation 

— Reference to, if proper. 

An illustration to a section is useful so far 
as it helps to furnish some indication of the 
presumable intention of the legislature and 
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does not b : nd the Courts to piece a meaning 
on the section winch *s 'neons* stent with the 
language 

The Court is bound to admhvster the law as 
enunciated by the legislature and neither to 
enlarge nor to restrict the sphere of its applica- 
tion. 

Reference to history of legislation can only 
be legitimately made when reasonable doubt is 
entertained as to the construct *on of a statute 
The proper course is in the first instance to 
examine the language of the statute, to inter- 
pret it, to ask what is its natural meanmg, 
uninfluenced by any cons 'derations derived 
from the previous state of the Law To beg’n 
with an examination o: the previous state of 
the law on the po : nt is to attack the problem 
on the wrong end ; and it is a grave error 
to force upon the plam language of the section 
an interpretation which the words wdl not 
bear on the assumption of a supposed policy 
on the part oi the legislature not to depart 
from the English law ( Hooker ji , CJ. Fletcher , 
W almsley, Richardson and Buckland, JJ .) 
Satis:* Chandra Chackrwarti v. Ram 
Dayal De. 24 C W TT- 982 : 

32 C- L J 94. 

Legal term — Meaning of. 

In interpreting a Statute the settled rule of 
construction is that where the Legislature uses 
a legal term which has a known significance, 
it must be assumed that the term has been 
•used in that sense and in no other. (Das.J) 
Jhari Singh v Emperor. 56 I C 235 : 

21 Cr L J 443 

Marginal notes, See {1919) Dig. Col 

647 . Sheik Cuvmman v. Emperor. 

1 P. L T. 11 : 54 1- C 623 : 

21 Cr. L J 143- 

-New liability — Imposition of — 

Effect on old contracts. 

When a new lability is imposed by newly 
enacted provis ; ons of law, it has the effect of 
annulling all contracts made prior to the 
enactment. (Sadasiva Iyer and Spencer, JJ.) 
Municipal Council of Conjeevar^m v. j 
KuMtRA Venkatachariar. 39 M L J. 58 : 

11L W 574 : (1920) M- W. IT. 469 : 

57 I. C. 718 

Penal statute — — Include omis- 
sions. 

Where the words in a statute used in con- 
nection with an offence or a civil wrong refers 
to acts done, they must be held to extend also* 
to illegal omissions. {Miller, C. J , and Adami , 
J ) Allan Mathewson v 0 District Board, 
Manbhum. 1P.lt. 269 : 

(1920) Pat- 193 : 58 I. Q. 749- 

Proceedings of the Legislative 

Council inadmissible. 

To ascertain the meaning of the words used 
in an Indian statute a reference to the proceed- 
ings in ’ the Legislative Council upon its 


IbTTERFRSTATIOlN. 

enactment is not permissible. {Viscount 
Finlay) Krishna Iyengar v. Nallaperu- 
m\l Pillai. 43 Mad. 550 : 

38 M L J. 444 : 18 A- L J. 489 : 
22 Bom L. R 568 : 28 M- 3b T. 28 : 
(1920) M W IT 419 : 12 L W- 92 ; 
56 I. C- 163 : 47 I- A- 33 (P. C.) 

Public authority — Expropriating 

Act. 

Any statute which enables a public body to 
interfere wih private rights of ownership 
must be strictly construed ( Das and Adami , 
JJ) Pardip Singh v. The Secretary of 
State for India 5 Pat. L J. 500 : 

(1920) Pat 297 : 1 P B T 395 : 

57 I C. 516- 

Remedy in ordinary Civil Courts 

when barred. 

When an act of the Legislature gives power 
to any person for a public purpose from which 
an individual may receive an injury, if the 
mode of redressing the injury is pointed out by 
the statute, the jurisdiction of the ordinary 
Court is sometimes ousted, and in case of injury 
the party cannot proceed by action. But it 
must be ascertained from the statute itself 
whether it is intended to be conclusive and to 
bar all other remedies. The Governor 
Company of Cast Plate Manufacturers v. 
Meredith 4 T f R 794; Stevens v. Jeacoke 11 
Q B 731 ; West v. Downman 14 Ca. Ill Ref. 
(Mullick and Sultan Ahmad , JJ) The 

Secretary of State for India in Council 
v. Lown Karan Mkrwari. 5 P L J. 321: 
1 Pat L T 451 : (1920) Pat- 253 : 
56 I C 507 : 21 Cr L. J. 475. 

'Retrospective effect not to be given, 

unless intention clear. 

Every statute which takes away or impairs 
a vested right acquired under existing laws or 
creates a new obligation or imposes a new 
duty, or attaches a new disability in respect 
of transactions or considerations already 
passed, must be deemed retrospective in 
its operation. The rule that enactments in a 
statute are generally to be so construed to be 
prospective and intended to regulate the 
future conduct of persons is deeply founded 
on good snese and strict justice, and in the 
i absence of clear words to that effect, a statute 
w 11 not be construed so as to take away vested 
right of action acquired before it was passed 
17. C. L. J. 316. Ref. {Mookerjee, Fletcher 
and Richardson , JJ.) Promotha Nath Pal 
Chowdhury v. Mohini Mohan Pal Chow- 
dhury. 31 c Ii. J. 463 : 

24 C. W . IN. 1011 : 58 I. C- 327. 

— Right of action for infringement of 

right — When taken away. 

The burden of proving that the legislature 
intended to take away the rights of individuals 
lies on the party asserting such intention. 

Metropolitan Asylum District v. Hill (1880) 
L. R. 6 A. C. 163 followed, 
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Where the legislature imperatively directs 
that a thing shall be done the doing ot which 
if authorised by the legislature, would entitle 
any one to action, the right of action is taken 
away. 

Hammersmith and City Railway Company 
v. Bran I. L. R 4, H. L. 471 lollcwed. 

A party seeking to justify a nuisance on the 
ground ot statutory authority must show (a) 
imperative orders of the legislature, and (b) 
that the orders could not possibly be carried 
out without infringing private rights, and 
committing the nuisance complained of, so 
that the legislatuie may be held expressly or by 
necessary implication to have authorised its 
commission. (Robinson, J.) BURMA Railways 
C o. Ltd. v Rangoon Municipality. 

13 Bur* L. T 62 

Stare decisis — Scope of the doctrine 

Great importance is to be attached to old 
authorities on the strength of which many 
transactions have taken place. But if they 
are plainly wrong, and specially where the 
subsequent course of judicial decis ; ons had 
disclosed weakness m the reasoning on which 
they were based and practical injustice is the 
consequence that must flow from them, it is 
the duty of the final Court of Appeal to overrule 
them, if it has not lost the right to do so by 
itself expressly affirming them. (1908) A. C. 1 
relied on ( Mookerjce , C. J. and Fletcher 
Chatterjea, Teunon, Richardson , Chaudhuri , 
and Shamsul Huda, JJ ) Chandra Binode 
Kundu v. Sheikh Ala Bux Dewan. 

24 C w. nr. 818 : 29 C D J- 605 : 

58 I, C 353 (F. B) 

Statement of objects and reasons — 

Reference to not permissible. 

It is not permissible to refer to the state- 
ment of objects and reasons of a statute. 
(Wallis, C J , Ayling and Coutts Trotter , JJ.) 
Zemindar of Ettiayapuram v. Chidam- 
. Baram Chetty. 43 Mad 675 : 

, 39 M L J. 203 : 28 M- I*. T. 75 : 

(1920) M. w. nr. 460 : 12 L w. 217 : 

58 I C 871- 

Statutes affecting private rights — 

Strict construction. 

Any statute that enables a public body to 
interfere with private rights must be construed 
very strictly as against the public body. (Das 
and Adami, JJ.) Pardip Singh v. Secy, of 
Satte for India. 1 p a t- Ij. T 395 : 

5 Pat Is. J- 500 : (1920) Pat. 297 : 

57 I. C. 516. 
Taxing enactment — Strict interpreta- 
tion — Construction in favour of the subject. 
See Income-Tax Act,,S. 3 (1) and (2). 

32 C- I«. J 421. 

JODI — Agraharamdar* — Liability of, if joint 
and several— Jodi is not rent withm S. 3 (11) of 
the Madras Est. Land Act — Interest on arrears 
not claimable, See Inam Agraharam. 

JJ.Ii, W* 523. 


JURISDICTION. 

JUDGMENTS— Dependent — Judgments 
— Eflect ot reversal of principal judgment — 
Supersession of subordinate judgments — 
Principal decision treated as authority and not 
as resjudicata- — Effect of. See (1919) Dig. Col . 
648. Sri Rajah Bommadevara Venkata- 
narasimha Naidu Bahadur v. Rani 
Venkatappayya. 54 I. C. 647. 

Title by — judgment operating as a 

link in the cham of title. See Estoppel. 

11 L W. 139, 
JURISDICTION— Civil Court— Fixing of 
boundaries by Collector power of Civil Court 
to decide it any disputant has acquired title by 
adverse possession See 

22 Bom. L. R. 1111, 

Civil or Revenue — Claim that plff. has 

acquired occupancy rights by adverse posses - 
s-on — Punjab Tenancy Act. 77 (3) (d). See 
(1919) Dig . Col 650. Bishen Singh v. 
Jaffar. 541. C. 911. 

Civil or Revenue Court — Suit for 

partition of trees. 

The plamtff purchased a one-fourth share in 
certa ; n trees ot a village. He did not purchase 
any share in the zemmdari. He brought a sum 
tor partition ot his share in those trees Held , 
that the suit was cognizable by the Civil and 
not by the Revenue Court. (Mears. C. J and 
Bauerjee, JJ ) Sheo Sampat Pande v, Tha- 
kuu Prasad 42 AIL 574 : 

18 A. Ii J. 739 - 57 I. C. 128. 

Civil or Revenue Court — Test of-— 

Suit by owner for declaration of right. 

The question ot jurisdiction has to be decid- 
ed entirely on the allegations in the pla ; nt. 
Where pltfs. sued for a declaration that they 
were in rightful possession of the land in suit 
as owners and that deft, set up a rival claim as 
the he : r of a deceased occupancy tenant, while 
as a matter of fact he had no title to the land. 

Held , that on the allegations m the plaint the 
suit was cogn'zable by a Civil Court. 

The locus standi oi the plamtiif to ask for 
relief from a Civil Court had in no way been 
affected by the subsequent decree obtained by 
the deft, in a Revenue Court. ( Chevis , A. C. J . 
and Wilbcrforce, J .) Karam Dad v. Hussain 
Baksh. 56 I. C- 458. 

Consent — Effect of — Objection — ■ 

Waiver — Suit for* rent filed in the Small 
Cause Court — Objection by defendant — Suit 
returned to Original Side — Suit again tried 
as Small Cause suit. 

The plaintiff instituted a suit for rent in 
a Court or ’Small Causes and on the objection 
of the defendant the plaint was returned to 
the plaintiff under S. 23 of the Provincial Small 
Cause CourtsAct, 1887, tor persentation to the 
proper court having jurisdiction to try the 
question of title. The pi amt was presented to 
the original side of the same Court (the presid- 
ing Officer being the same Mums if) and yffien 
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the suit was taken for hearing on the original 
side, the parties agieed that there was no ques- 
tion of title to be tried and w*shed the suit was 
disposed of by the defendant that the Small 
Cause Court had no jurisdiction to try the 
suit, as the order under S. 23 had not been 
set aside. 

Held , that the objection was not one which 
the defendant could be allowed to ra’se for the 
first time in revision. 9 All. 191 (P. C ) and 11 
Mad 26 ref. (Napier and Krishnan, JJ ) 

1 AKEALI VEEMAN V T. S. SUBB S.EOYAR. 

12 L W- 423 

Consent — Waiver — Not material. 

On a question of Jurisdiction no consent or 
wavier can affect the result. [Chapman and 
Atkinson , JJ.) Shah Deo Nakain Das v. 
Kusum Kumari. 5 P- L. J. 104 

Divorce — Permanent residence — See 

Divorce Act, S. 3 (1) 

22 Bom L- R. 1077- 

High Court- contempt of inferior Court 

Power ot H’gh Court to pro.ect inier'or Courts. 
See Contempt. 22 B~m L R. 368 

High Court — Lunatic — Temporary 

removal ot lunat'c to moiussal- — Eliect of— 
Jurisd'ction of the H’gh Court not lost See 
Lunacy Act, Ss. 37 and 62. 57 I. C 768. 

-High Court tes'amentary suit — Con- 
sent terms relating to matters not lalhng within 
the testamentary jursdiciion oi the Coart — 
Courts jurisdiction to deal w th such terms — 
Procedure See Pratice. 

22 Bom. Ii. R. 1286. 

Meaning of — Want of jurisdiction — 

Erroneous exercise of jurisdiction — Distinc- 
tion between — Consent — Waiver. 

Jurisdiction may be defined to be the power 
of a Court to hear and determine a cause, to 
adjudicate or exercise any jud'dal power in 
relation to it, in other words it means the 
authority the Court has to decide matters 
that are litigated before it or to take cognizance 
of matters presented in a formal way for 
its cfdcision. This jurisd : ction of the 
Court may be qualified or restriced by a 
variety of circumstances. Thus the jurisdiction 
may have to be considered with reference 
to place, value and nature of the subject- 
matter. The power oi a tribunal may be 
exerised within defined territorial limits. Its 
cognizance may be restricted to subject-matters 
of prescribed value. It may be competent to 
deal with controversies of a specified character 
for instance, testamentary or matrimonial 
causes, acquisition of lands for public purposes, 
record of ' rights as between landlords and 
tenant. This classification into territorial 
jurisdiction, pecuniary jurisdiction and jurisdic 
tion of the subject-matter is of a fundamental 
character. , Given such jurisdiction, one must 
be careful to distinguish exercise oi jurisdic- 
tion from existence of jurisdiction ; for 


JURISDICTION. 

fundamentally different are the consequences 
of iaTure to comply with statutory require- 
ment in the assumption and in the exercise of 
jurisdiction The authority to decide a cause 
at all and not the dec sion rendered therein is 
what makes up jurisd : ction ; and when there 
is jurisdiction ot the person and subject- 
matter, the decsion of all other questions 
arsing* in the case is but an exercise of that 
jurisd’ction. 

The extent to which the conditions essential 
for creating and rais'ng the jurisdiction of a 
Court or the restra'nts attaching to the mode 
of exerc’se of that jurisdiction, should be in- 
cluded in the conception of the jurisdiction 
itself , is sometimes a question of great nicety. 

In order that jurisdiction may be exerc'sed, 
there must be a case legally before the Court 
and a hearing as well as determination, A judg- 
ment pronounced by a court without jursd-c- 
tion, is void, subject to the well-known reserva- 
tion that when the jurisd'ction of a Court is 
challenged, the Court is competent to determine 
the question ot jur : sdict : on though the result of 
the euquiry -may be that it has no jurisdiction 
to deal with the -matter brought before it: 29 
C. L. J (217) 19 C. W. N 84 : Ref. 

Jurisd'Cbon does not depend either upon the 
regularity of the exerc’se oi that power or upon 
the correc.ness of the decision pronounced, for 
the power to dec de necessarily carries with it 
the power to decide wrongly as well as rightly 
26 Bom, 327 (347) Ref. 

There is a clear distinction between the 
jurisdiction of the Court to try and determine 
a matter, and the erroneous action of such 
Court in the exercise of that jurisdiction. The 
former involves the power to act at all, while 
the latter involves the authority to act in the 
particular way in which the Court does act. 
The boundary between an error of judgment 
and the usurpation of a power is this: the 
former is reversible by an Appellate Court 
within a ceita ; n fixed time and is therefore 
only voidable, the latter is an absolute nullity. 

When parties are before the Court and 
present to it a controversy which the Court 
has authority to decide, a dec : sion not 
necessarily correct but appropriate to that 
question is an exercise of jud'eial power or 
jurisdiction. So far as the jurisdiction itself 
is concerned, it is wholly immaterial whether 
the decision upon the particular question be 
correct or incorrect. 

A Court may have the right and power to 
determine the status of a thing and yet 
may exercise its authority erroneously ; after 
jurisdiction attaches in any case, all that 
follows is exercise oi jurisdiction and continu- 
ance of jurisdiction is not dependent upon the 
correctness of the determination. (Ashittosh 
Bukerjee , Fletcher, N. R. Chatteyjea, Teimon 
and Chaudhuri , JJ.) Hpjdoy Nath Roy v. 
Ram Chandra. 31 C- Ii J. 482 : 

58 I C- 8Q6 ; 
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Objection to— Can be raised at any 

stage — W a i ve r. 

It is an elementary principle that where a 
Court has no jurisdiction over the subject 
matter of the action in which an order is made 
such order as made is wholly void, for juris- 
diction cannot be conferred by consent of 
parties and no waiver or acquiescence on their 
part can be made up for the lack or defect of 
jurisdiction 38 Cal. 639 ; 36 Cal. 139 ; 17 C. 
W. N, 116. Ref. ( Hooker jee and Fletcher , JJ.) 
Krishna Kish ore Dev Amarnath Khettry. 
24 C. W- IP 633- : 31 C Ii. J. 272- 

-Objection to — Duty of Court to finally 

decide and adjudicate upon— Decision res- 
judicata . See C. P. Code Ss. 2 (2) and 100 

11 L. W. 3. 

Objection to— Local jurisdiction — 

Waiver of. 

If a plaintiff chooses his own venue for the 
trial of a suit and the case proceeds without 
hindrance to judgment the High Court w 11 
not, in the absence of prejudice, entertain an 
objection by that party on the ground of want 
of jurisdiction in the trial Court. ( Prideaux , A. 
C. J.) Ganpati v, Dada. 55 I. C.442. 

— — Objection to — To be given effect to by 

Court at any cost. 

Per Hooker j ee, J . — When a Court is called 
upon ^ to decide a matter of jurisdiction no 
question of hardship and no consideration of 
technicality can be permitted to affect the 
Judgment. 

The rules relating to jurisdiction should be 
strictly construed and the Court should be 
astute not to permit litigants to circumvent 
such provisions of the Code, f Sanderson, C. J , 
Hooker jee and Fletcher, JJ.) LadURAM nath- 
mul v, Nandalal Karuri. 

47 CaL 555 : 
31 C. L. J. 150 : 55 I- C- 747 

Objection to — Valuation — - Privy 

Council when will interfere. ' 

The Privy Council will not interfere with 
any question of valuation unless it is shown 
that some item of valuation has im- 
properly been made the subject of exclusion 
therefrom or that there is some fundamental 
principle affecting the valuation which renders 
it unsound, and it is too late to assert for the 
first time at the hearing that a valuation has 
proceeded upon an erroneous footing. (Lord 
Buck-master .) Charandas v. Amir Khan. 

39 M. L J. 195 : 28 M. L T. 149 : 
18 A, It. J. 1095 : 22 Bom. L, R. 1370 : 
57 I. 0- 606 : 47 I. A. 255 (P. 0.) 

- — Objection to — Waiver — Subsequent 

objection — Ba r — 'Pecuniary valuation — Deci- 
sion of. 


JURISDICTION. 

jurisdiction is of two kinds: jurisdiction as 
to subject matter and jurisdiction as to place 
of suing. Where a court has no jurisdiction 
as to the subject-matter of the suit, no waiver 
on the part of the defendant can confer 
jurisdiction upon the court. But where a party 
has undervalued his claim, and brought the 
suit in a Court which v.oud have no jurisdic- 
tion to try the suit, had the suit been properly 
valued, that court can try the suit or any of 
the issues arising in the suit ii no objection is 
taken before the Court assuming jurisdiction 
over it. An objection as to jurisdiction on the 
ground of undervaluation is capable ot being 
waived by the parties. 

A suit valued at Rs. 700 only was instituted 
in the Court of the Munsif, Second Court, who 
had special jurisdiction to try suits up to the 
value of Rs. 2000 and the suit was transferred 
by an order of the District Judge, to the Court 
of the Munsif, First Court, who had ordinary 
jurisdiction to try suits up to the value of Rs; 
1000. On defendant's pleading that the suit 
was undervalued it was found by the Munsif, 
First Court, that the value of the suit was not 
less than Rs 1500 and with the sanction of 
the District Judge, the suit was retransferred 
to the Court of the Munsif, Second Court, and 
on an application under S. 151 of the Code by 
the Defendant to reconsider his decision on 
the question of valuation, the Munsif, First 
Court found that the value of the suit was Rs. 
1,985 and then the suit having come before the 
Munsif, Second Court, the Defendant again 
raised the question of valuation and asked him 
| to retry the issue of valuation and he held the 
t decision of the Munsif, First Court was not 
binding on him and he was entitled to go into 
that question again. 

Held, that thedefendants having invited the 
Court of the Munsif, First Court, to try the 
question whether the proper value of the suit 
was not more than Rs. 2,000 by their consent, 
conferred a jurisdiction on that Court which 
otherwise it had not and there was a complete 
waiver of the objection as to the jurisdiction 
of the Court to try the issue as to valuation* 
H^s decision will therefore bar further enquiry 
by the Court of the Munsif, Second Court, into 
that issue upon general principles of law 
analogous to those of res judicata. ( Das and 
Adami, JJ.) Mahood Buksh v. Musst. 
Mahmoodan. (1920) Rat- 360 : 

57 I. C. 378, 

-Revenue court' — Rower to decide que- 
stions of title, if necessary for the disposal of 
the case (See C. P. Code Ss, 2 (2) and 100. 

11 L. W- 3 : 54 I- C. 749. 

Valuation of suit — Suit for declara- 
tion that certain house is not liable to attach- 
ment and sale in execution of decree— Value 
of property and amount of decree — Subofdi- 
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nate Judge, second Class Amount of decree 
below Rs. 5,000, but value of house Rs , 1,000 
' — Competency to try. 

For the purpose of jurisd’etion the value of a 
suit for a declaration that certain house is not 
liable to attachment and sale in execution ot a 
decree against both the decree-holder and the 
judgment-debtor is the value of the property, 
whether the judgment-debtor res 5 3 the claim 
or not. -41 P. R. 1913 : followed. 

Consequently although the amount of decree 
was less than Rs. 5 000, the house in d'soute 
having been found to be oi the value of Rs 
10,000 or more a sabordmate Judge IX class 
who had power only to try cases not exceeding 
Rs. 5,000 in value had no jurisdiction to try the 
presen* case (, Shadi Lai and Martincau,JJ ) 
Shiv Rlm^ Khurshed Ahmad. 

I LaR, Ii J- 87. 

SUMAU5 RULES (1894)-I?wfc 77— 

Final decree — ■ Meaning of — C.P. Code , S. 2 ( 2 ) 

Thi 14 final decree” mentioned in Rule 17 
of the Kumaun Rules (1894) includes any order 
or decree by which the Commissioner disposes 
of an appeal brought before him as the High 
Court of Kumaun from a dehsion of the Deputy 
Coni mis si oner acting as a District Court. The 
definition of “decree” given in the present 
Code of Civil Procedure cannot logically be 
applied to the term “ decree' 4 as used in the 
said R. 17. 

H<ld t that an order of' the Commissioner 
dismissing an appeal from an order of the Dis- 
trict Court by which the appellant's name was 
removed from the schedule of creditors in an 
insolvency matter came within the term 44 de- 
cree” in R. 17 aforesaid. (Piggot and Kan- 
Italy a Lai , JJ J Nasibulla v. Kunwar 
Anand Singh. 42 AH. 642 • 

18 A- L. J. 831 : 57 I. C. 45- 

LA MBARDAR — Accounts — Suit agai nst 
— Parties — Co sharers-— Liability of iambar- 
dar, 

A suit against a lambardar for accounts in 
respect of one item of village property by one 
of the co-sharers interested in a portion of the 
village is not maintainable unless all the other 
persons jointly interested are joined either as 
plaintiffs or as defendants, 

As between a lambardar and a person who 
is jointly interested with others in a patti 
there is no such privity of contract as would 
entitle the latter to treat the former as his 
agent in respect of the item owned by him. 
(Midira, 0. J. C) Haridas Chatterji v\ 
Gahenabai. 56 I. c. 761. 

-Dismissal of; for failure to assist in 

recruiting — ‘Whether ground for excluding the 
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family from Lambardar! Succession. See ( 1919 ) 
Die. Col. 657 t Haidar v. Emporer. - 

54 1,0 861. 

Powers of— Imperfect partition of 

village . 

When a village is imperfectly partitioned, 
the authority of the lambardar to represent his 
co-sharers is at an end except in their relations 
with Government. A lease by the lambardar of 
the lac patera is binding on his share but not 
on those of the other co-sharers. (. Mittra , A.J. 
C.) Haribhajan v. Mussammat Jahukanbi. 

57 I. C. 318* 

Suit against , for profits— Deduction 

in respect of revenue — Form of decree. 

Although a lambardar has the right to pay 
the revenue out of the collections realised, he 
has no right to charge 1 the whole revenue 
against the share of the profits of any particular 
co- sharer. 

In a suit for accounts, the co-sharer claiming 
accounts can be awarded what is due to him 
either from the lambardar, if he has collected 
in excess, or from the co-sharer, if any, who 
may have done so. ( Kanhaiya Lai, J , C J Ram 
Sarup WAHAJUDDIN. 

58 I. C. 546. 

LAND ACQUISITION— Compensation 
— Mode of fixing gravel quarry — Acquisition 
for the purpose of quarrying — Acquisition as 
cultivable land , whether adaptability for 
quarrying an element infixing compensation . 

When a piece of land is compulsorily ac- 
quired for quarrying purposes, its special 
adaptability tor quarrying is an element for 
consideration in fixing the amount of compen- 
sation, even though the land may be acquired 
as cultivable land and not as a gravel quarry. 

The basis and mode of valuing a quarry for 
compulsory acquisition discussed. (Oldfield 
and Bakewett , JJ) K. Raghunath Rao v. 
The Secretary of State for India in 
Council, through the Collector of 
Tinnevelly. 39 M. L. J. 623 : 

(1920) M. W. N. 759 : 13 L. W. 11. 

LAND ACQUISITION ACT, (I of 

1894) Ss 9, and 25 — Notice — Appearance 
on date fixed — Written statement filed on 
subsequent day — Sufficient reason. 

In a land acquisition proceeding, notice 
under S, 9, was served on the Appellant direct- 
ing him to appear before the Deputy-Collector 
on a certain date to make a statement and to 
give particulars of his claims. He appeared 
, before the Deputy Collector on that date and 
! probably made some verbal statements. On 
' the following day he filed a petition stating hig 
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claim, and about a month afterwards the award 
was made : 

Held — That the petition filed on the following 
day should be regarded as a sufficient com- 
pliance with the notice under S. 9, of the Act 
or alternatively should be regarded as a suffi- 
cient reason for allowing the Appellant to come 
in under cl. (3) of S 25. Richardson and 
Shamsul Hud a, JJ.) Gyanenda Nath Pal 
v. The Secbetary of State for India. 

25 C, W. IN. 71. 


Ss. 11 and 12 — Collector's award 

■ — When final and conclusive - . 

An award made by a Land Acquisition 
Officer as to the amount of compensation for 
land compulsorily acquired, which is not filed 
in the Collector's office as required by S. 12, of 
the Land Acquisition Act 1894 is, though it is 
signed and dated, not conclusive and binding 
as an award on Government. 36 Bom. 599 : 14 
Bom. L. R 592 not foil. ( Macleod , C. /. and 
Heaton , J.) Kooverbai v. The Assistant 
Collector, Surat. 22 Bom. L R 1136- 

7 Ss- 12, 16, 18 and 45— Land 

acquired after award — Owners served with 
notice of award only — Property vests in 
government — Remedy of person aggrieved by 
award — Suit to contest award in civil court if 
maintainable. See (7979) Dig . Col. 659. 
Kasturi Pillai v. Municipal Council, 
Erode. 43 Mad. 280. 

S- 18 — Inadequacy of award — Appli- 
cation for reference — Grounds if need he 
stated. 

There is nothing in the Land Acquisition Act 
which requires a claimant to state the grounds 
in detail upon which, in applying for a reference 
under S. IS of the Land Acquisition Act. he 
claims a larger sum that that awarded by the 
Collector. (Choudhuri and Cuming , JJ.) 
Mahvnanda Pal v. The Secretary of 
State For India. 24 C- W FT. 716: 

58 I. C 631 

Ss. 18 and 26 — Reference to court 

• — Enquiry — Scope of 

Certain land belonging to the appellants was 
acquired by Government. The Special Land 
Acquisition Officer made a separate valuation 
for wells, buildings, trees and for the land, the 
total of the various items with 15 per cent, 
addition amounting to Rs. II, 613. The appel- 
lants raised objections and a reference was 
made under S. 18 of the Land Acquisition Act 
to the District Judge of Delhi, who came to the 
conclusion that, having regard to prices paid 
for lands in the immediate vicinity,' the market 
value o.f the property acquired was approxi- 
mately Rs. 10,000 and as that sum with 15 per 
cent, addition amounted to slightly less than 
that awarded by the Land Acquisition Officer 
maintained the original award. Against this 
decision the present appeal was presented and 


it was con.: ended that ibe District Judge had no 
power to examine the compensation awarded as 
a whole, but should have confined himself to a 
consideration of the valuation of the various 
parts into which it had been split up by the 
Land Acquisition Offi cer> 

Held, that when a case is referred under the 
Land Acquisition Act, the_ whole case is 
referred, subject to the limitation of S. 26 of the 
Land Acquisition Act and not . merely any 
particular objection ai }d the District Judge 
was therefore right and indeed bound to con- 
sider the question of the compensation in its 
entirety. (1912) 14 I C. 270 followed (Shadi 
Lal and Broadway, JJ ) ^H-UD-DIN v. The 
Secretary of State for India 

1 Lah 352. 


Ss. 18 and 31— Reference— Right 

to — Money taken out by opposite party Duty 
of Collector and Dt.J t{ dg e ‘ 

The right of a person to have a reierence 
under S. 18 of the Rand Acquisition Act is 
not affected by the oppsite Party having taken 
out the money from the Collectorate behind 
ffis back. 

The proviso to Sub-Sec. 2 of S. 31 clearly 
provides for such an emergency and makes the 
person who may have received the whole or 
any part of any compensation under the Act 
to pay the same to the person lawfully entitled 
thereto. Sub-S 2 of S. 31 requires that 
the Collector shall when making reference 
under S. IS and when the parties to the 
acquisition do not receive the amount tendered 
by him, deposit the amount of the compensa- 
tion m the Court to which reference is submit- 
ted. The Collecter should not permit the money 
to be withdrawn before the expiry of the term 
fixed by S. 18 for objecting to the award and 
applying for reference. 

The District Judge has a right to demand 
the deposit of the money in Court when the 
reference is made and to insist upon its 
be ; ng done before disposing of the reference so 
that the money would ke ready for payment 
forthwith in pursuance of the decree passed 
by him. 35 C. 1104 R er ^ (Jwala Prasad and 
DasJJ ) Ram hit SaHL t v < Mahadeo Chaudhu* 
Ri. (1920) Bat 129 : 1 P Ij T 143 
V ; 56 1 C. 126. 


g 23 Compensation for land ac- 
quisition — Apporti on ent P crpetual lease 1 
Market value. 

The market value of the land acquired may 
be determined on many hypothetical grounds. 
But the question of apportionment of the sum 
awarded as between the landlord and his 
tenant must be based not on hypothetical 
grounds but on an accurate determination of 
the value of their respective interests in the 
land. The moment the land is acquired it 
ceases to be the property of both the landlord 
and the tenant, and it is consequently errone- 
ous to bring into consideration the hypothetical 
assumption that the land would continue to be 
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covered by the nuts for 42 years and that at 
the end of that per : od would be delivered by 
the tenant to the landlord ( Mookerjee and 
Panton, JJ.) Nay an Manjuri Das! v. Hem 
Lal Dutt. 32 C. L J. 137: 

58 1 C- 417- 

--<3. 23 — Market value of shop— Mode 

of calculation. 

Market value means the price that would be 
pa’dbya w'llmg buyer to a wdling seller 
when both are actuated by the business prin- 
ciples prevalent at the time that the transac- 
tion takes place in the locality in which it 
takes place. [Stuart, J.) Birjeani v Deputy 
Commissioner, Sitapur. 23 O C 89: 

57 I C. 300- 

'S- 23 — Market value— Sale by Hindu 

widow — Mode of assessment, 

A sale by a Hmdu w-dow of neighbouring 
land cannot be treated as a fair basis for cal- 
culating the market value of land acquired 
under the land Acquisition Act, for the full 
value of the property is seldom fetched at such 
transactions. 

Nor should an isolated transaction at which 
the price fetched might have been purely arti- 
ficial be made the bas’s of such calculation 
{Das and Adami,JJ ) Babu Nityananda Das 
v. Secretary of State For India. 

57 I C- 734 

S. 23 (1) Cl (1)— ‘ Value of land— 

Mode of commutation — Hypothetical landlord 
and tenant — Vacant land. 

The land when acquired was vacant. Both 
the Collector and the Land Acquisition Judge 
in making the award assumed the ex : stence of 
a hypothetical tenant on each plot and calculat- 
ed the respective values of what were designat- 
ed as landlord's interest and Ra 1 ’ vat's interest. 
The total of the sums wlrch represented the 
value of these interests was taken as the value 
of the land. 

Held, that the award was based on unsound 
principle. How much was recoverable by a 
landlord from hypothetical tenant might be 
determined wkh some approach to accuracy 
from the rent recewable by him. But the 
exact value of the rawYhs interest was depen- 
dant on a number of unknown factors. 
(Mookerjee and Panton, JJ) Hem Chandra 
Chowdhuhy v. Secretary of State for 
India in Council 31 C- Xj. J. 204: 

56 I, C. 758* 

S 23 Sub-S 1 d (1) —Market 

value of hind— Meaning of —Determination 
of market value — Commercial value gt 
abstract legal rights — Tenancy at will — 
Valuation. 

In a Land Acquisition case there were two 
se f s of claimants one was a tenure holder and 
the others were sub-tenants in actual occupa- 
tion of the land acquired. The Collector 
awarded to the tenure holder the capitalized 
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value of ‘the rent actually recovered by him 
from the sub-tenants. The tenure holder ob- 
jected that the award was inadequate but the 
Secretary of State contended that the rent 
should not be further increased and the capi- 
tahzed value of th’s rent was more than ade- 
quate : 

Held — that when the rent was enhanced, the 
landlord took prem'um and did not claim a 
higher rent as he might well have done if no 
premium had been paid Consequently it was 
not sufSc'ent to award to the tenure-holder the 
capitalized value of the rent as then settled. 

The market \alue means the price that an 
owner willing and not obliged to sell might 
resonably expect to obta ; n irom willing pur- 
chasers with whom he was bargain 1 ng for the 
sale and purchase of the land 17 C. L. J. 34 
Rei 

The Court below refused to award any com- 
pensation to the sub-tenants on the ground 
that their tenancies were of so precarious a 
nature that they could not be deemed to have 
any market value It was found in evidence 
that they were tenants- at-will having no 
transferable interests in the land, but that their 
interest in the land was frequently sold and 
substantial prices were pad by the purchasers 
who thereupon approached the landlord and 
got Ms consent to the sale : 

Held , that the sub-tenants had an interest 
in land which bad a market value inasmuch as 
sales were common because purchasers were 
able m the usual course to secure recognition 
from the landlords 

Tne question oi market value is to be deter- 
mined rather with re~erence to the commercial 
value than with reference to anv abstract legal 
rights. 13 Bom. 483; Ref. 

Tne v>ew that the value of land should ordin- 
arily be determined as a whole and the question 
of apportionment of the compensation awarded 
amongst claimants o t different degrees should 
thereafter be taken into cons 1 deration, has not 
always been accepted in practice. -The pro- 
cedure adopted in the present case, namely, 
that the market value of the interest damned 
by persons who held interest of different de- 
grees in the property acquired has been deter- 
mined successively and independently of each 
other, has been followed as a matter of con- 
venience. 10 Bom L. R. 637 : (1908) I. L. R. 
33 Bom. 483; 34 Bom 618 ; and I. L. R. 32 
Cal. 820 Ref. (Mookerjee and Panton, JJ.) 
Girish Chandra Roy Chowdhuey v. 
Secretary of State for India in Council, 
24 C. W. II 184 : 31 C I* J. 63 : 

55 I C. 150. 

28 (2) and 32 — Limited owner 

— Hindu widow — Nazul land in Civil lines — • 
Made of assessment of value — Fifteen per 
cent, on total value including building and 
trees. 

Where .the land acquired belonged to. a 
Hmdu widow, there was no evidence on the 
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record that she had only a limited interest, 
On the other hand it was alleged that under 
a custom prevailing in Blkaneer, where her 
husband had come from, she was the absolute 
owner, and no other claimant had come for- 
ward and asked the Court to protect his right : 
Held,, that the Court was not justified in pro- 
ceeding under S. 32 of the Land Acquisition 
Act and directing only the interest of the sum 
awarded to be paid to her. 

In the absence of positive evidence of the 
prevailing price of adjoining lands the Court 
calculated the value at 23 years purchase of the 
average annual letting value of similar Muni- 
cipal lands 

The 15 per cent addition provided by S. 23 
(2) of the Land Acquisition Act is to be cal- 
culated on the total value including that of the 
land and of the buildings and trees thereon. 
(Banerji and Sulaiman, JJ t ) Krishna Bai 
v. The Secretary of State For India in 
Council. 42 All. 555 - 

18 A. L. 1,695 : 57 X C. 520. 

S 48 — Land acqu ; sition — Compensa- 
tion — Agreement between parties as to amount 
of compensation — Validity — • Offer and 
acceptance by letter — Specific performance. 
See (1919) Dig. Col. 661. The Fort Press 
Co., Ltd v. The Municipal Corporation 
of the City of Bombay. 

44 Bom. 797 : 58 I. C 621- 

S- 53— Review of decision— Power of 

District Judge. 

A District Judge is competent to review his 
own order apportion’ ng the compensation 
money paid on compulsory acquisition of land 
between the parties entitled to it. ( Mullick 
and . Sultan Ahmad, JJ ) SHREE Sakti 
Narayan Singh v, Bir Singh. 

5 P- L. J. 253 slP. It T. 219 : 

£8 X C. 510 

LANDLORD AND TRUANT —Abadi 

■ — House situate in — 'Transfer of —Occupation 
by transferee — Presumption of landlord's 
Consent-Sinking of well in adadi, if improper. 

As a general rule, where no objection is made 
by the landlord to the occupation of the adadi 
site by the transferee of a house standing 
thereon, it must be presumed that such 
transferee had permission to occupy it on the 
same terms as the transferor. 

The sinking of a well on premises in the 
adadi occupied by an agriculturist is not 
.necessarily inconsistent with the purpose for 
which the land was granted, especially where 
there is no indication of any injury to the 
interests of the landlord ( Drake- Brockman , 
/. C.) Ramdayal v. Jagranl 

54 I. C. 304. 

Abandonment of holding — Proof of 

possession of proprietor, when adverse. See 
(1919) Dig Col . 664. Mahomed Umar Khan 
v, Razi Khan, 2 Lala- L J. 136 : 

54 X- a 873. 
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Abandonment — House and l ana 

The abandonment by a tenant of Ins L 
in a village does not amount to an abandt 
I ment of the land on which the house stand. 
(Adami, J.) GobalJEE Singh v. Ram Nan- 
dan Singh. 54 I C 644* 

Breach of covenant — Non-payment 

of r&nt — Effect of 

Non-payment of rent at a stipulated rate 
month after month is a continuing breach. 
The landlord having waived his right to for- 
feit on such a breach for any particular month 
or months does not destroy his right to forfeit 
on similar breaches in a subsequent month. 
(1898) IQ B 279 foil. (StalvadJ) Kastu- 

RIBHAI MANIBHAI V. HlRALAL D.AHYA BAI. 

22 Bom- L. R. 926 : 58 I C- 69. 

Building of house — -Kachcha House 

originally erected replaced by pucca building 
— Nature of original grant. 

In a suit by a zemindar for demolition of a 
pucca house built by an agricultural tenant 
m a village it was proved that the land was 
granted to the tenant for building a house 
which he had originally built kachcha. The 
zemindar did not prove the nature of the 
original grant. Held , that the tenant was 
entitled to make the buildmg a pucca building, 
(Tudball and Kanhaiya LalJJ ) Ghorey ta 
Shib Lal. 18 A- L. J 781: 

58 I. C. 410- 

Building on land — Residential— pur- 
poses — Hut . 

It is allowable to a tenant, - permanent or 
otherwise, of agricultural lands to erect a 
budding, however substantial, on his holding 
m order that he may live there himself when 
he wants to be on the land for cultivation pur- 
poses. ( Macleod , C. J. and Heaton , J.) BhaU 
Mahadu Toraskar v. Vithal Dattatraya. 
44 Bom 609 : 22 Bom- L- R. 793 : 

57 I. C 549- 

Claim of, in temple lands, Tan j ore 

District — Presumption against occupancy 
rights— Vernacular descriptions of tenure — 
Value of contract executed by predecessors of 
tenants negativing claim of occupancy — Onus 
of persons impeaching the same. (See (1919) 
Dig. Col. 672). Ambalavana Pandara 
Sannadhi v. Pichakkutti Odayan. 

(1920) 3ML W. U. 183. 

Co-sharer landlords — ■ Occupancy 

holding — Purchase by some of the landlords 
in execution of rent decree — Rights of pur- 
chasers. 

2 Where some of the co-sharer landlords of a 
non- transferable occupancy holding purchased 
the right, title and interest of the tenants in 
execution of a decreee for their share of the 
rent and the original tenants or their .heirs, 
after abandoning possession of all the agricul- 
tural lands of the holding have accepted ^sub- 
tenancies under the purchasers and repudiated 
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any relationship of landlord and tenant as 
between themselves and the other co sharer 
landlords, the latter are entitled to a decree ior 
ejectment and tor khas possession jointly with 
the purchasers in accordance with their shares. 
{Teunon and Hud a, JJ ) Jotendka Nath 
Chakravarthi v, V. Gobinda Chandra 
Chakra 1 varthi. 57 I C 813 

Covenant against alienation — 

Breach — Forfeiture — Power of Courts to 
relieve against English and Indian Law 

A mulgent lease contained a covenant 
against alienation by the lessee with a provi- 
sion for re-entry by the lessor on breach of the 
1 covenant. The lessee alienated the property 
and thereupon the lessor sued tor possession. 
Held, that the Court had no power to relieve 
against the forefeiture and that the lessor was 
entitled to possession on breach of the coven- 
ant. 

The English law on the subject is applicable 
to this country as a rule of justice, equity and 
good conscience 42 Mad. 654 rel. ( Seshagiri 
Aiyar and Moore, JJ) Vittafpa Kudva t\ 
D UR GAMMA. 38 M. L j. 190 : 

11 Ii- W- 116 : 

(1020) M W. 1ST 183 : 

55 L C. 781- 

—Covenant against alienation —Breach 

— Forfeiture, right to, does not exist unless 
expressly given by contract — Alienation of part 
of holding — Breach. See Land Tenure, 
Service Tenure. 38 M- L. J. 275. 

Covenant against alienation— No pro- 
vision for re-entry on breach — Covenant not 
enforceable. See T. P. Act Ss. 3, 10 And 12. 

12 L. W 45 

Covenant for quiet enjoyment — • 

Breach — Rent — Suspension of. 

The wrongful accumulation of water by a 
landlord on the land of his tenant is an inter- 
ference with the tenant's possession and so 
long as the interference continues, the land- 
lord is not entitled to any rent- (Sultan Ahmed, 
Jf Surendra Mohan Sinha v. Sarba Lal. 

57 I- C. 89 

— Covenant for renewal — Tenant 

holding over after term , if annual tenant. 

Certain lands were demised for a period of 
seven years, in 1894. The lease further provided 
that if the lessee wished to continue the lease 
he could take it on lease from the lessor on the 
same conditions. When the lease expired in 
1901 nothing was done to renew it ; but the 
lessee remained in possession. He was sued 
in 1913 in ejectment when he contended that 
he was a permanent tenant of the lands. — 

Held, that whatever rights the lessee had 
between 1901 , and 1908 to ask for specific 
performance of the agreement to extend the 
lease for another seven years those rights came 
to an end after 1908 ; and that he continued 
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thereafter as an annual tenant ( Macleod , C. J. 
and Heaton , J ) Manilal Dalpatram v. 
Nandlal Kesha vlal. 

22 Bom L, B, 133. 55 I. C. 610. 

Covenant running with land — -What 

is. See Covenant. 1 P. L.T. 84. 

Denial of title — Duty of tenant to 

surrender possession 

Once the relationship of landlord and tenant 
has been established, the tenant must surrender 
possession before he can set up a claim to be 
thereat owner. 123 P. R. 1919, toll. ( Broad- 
way , J) Allah Bakhsh v. Lal. Khan. 

2 Lah. L. J 662. 

Division of holding — Co- sharer land- 
lord treating with tenants separately — Effect 
of. 

Where a tenant allows some of the co-sharer 
landlords to treat with him separately it has 
the effect of a separation of the tenancy, and if 
one of the co-sharer landlords creates higher 
rights in the tenant in respect of his share, 
from that time there would be a separation 
of that tenancy with regard to that share. 
{Beachcroft, J J PriaNath Naik v. Promotho 
Nath Adhikari. 57 LC. 895- 

Easement — Acquisition of by tenant 

— Right of way. 

Although a tenant cannot acquire an ease- 
ment as agamst his landlord, he might be 
held entitled to a right of way as against the 
landlord if he can prove that there has been 
such long user as to justify the presumption 
of a grant. (. Beachcroft , J ) Srimaty Saras- 
wati Dasi v, Monmohini Dasi. 

57 I. C. 776. 

Ejectment — Admission of tenancy — • 

Production of lease if essential. 

Where in a suit for ejectment the deft, 
admits the terms of a lease creating the rela- 
tion of landlord and tenant between the parties, 
it is wholly unnecessary for the plff. to produce 
the document in evidence. If the document 
is produced, the fact that it required registra- 
tion and was not registered would not discount 
the defendant's admission. ( Shddi Lal and 
Martineau, JJ.) Ban^rsi Das v. Bul Chand. 

571. C. 262. 

Ejectment — - Permanent tenancy — . 

Plea of— Adverse possession . 

In a suit for ejectment by a landlord, if the 
tenant wishes to set up a plea of permanent 
tenancy by adverse possession, the landlord 
must have specific notice of the tenant's doing 
so, ( Macleod , C. J, and Fawcett, J.) Ba BUSING 
Ramchandra Rajeshxrke v. Pandu Tatya 
Kate. 

22 Bom. L. R. 1413. 

-Ejectment — Raiyat against under 

Raiyat. 
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To succeed in a suit in ejectment on the alle- 
gation that plffs. are raiyats and the deft, is 
their under raiyat whose tenancy has been ter- 
minated by a notice to quit, it is not enough 
for plffs. to prove that they are the landlords 
and that the deft, is their tenant. They must 
prove their alleged statute, (i e .) that they 
are raiyats and further that the deft, is 
an under raiyat under them whose tenancy 
could be and has been terminated in the man- 
ner alleged (Mocker jet, A. C. J. Fletcher , J.) 
Abhoy Charan Datta v. Futtari Dasi. 

57 I. C 833 

Ejectment — Sir land — Lessee of pro- 
prietary rights. 

Where a proprietor grants a lease of his s : r 
land and assigns to the ' lessee the right to 
receive the rents, the lessee becomes the land- 
holder of the tenants in the sir and is entitled 
to eject them therefrom. ( Ferard , S. M. and 
Harrision, J. M ) Ramdin Rai v # Sita Ram 
Rai. 55 I. C. 934- 

Encu m brance — Mokarrari — Recogni- 
tion of — Patwari taking' rent from 
mokarraridar , 

A landlord who purchases an estate at a re- 
venue sale with knowledge of an encumbrance 
which he was entitled to avoid instead of 
avoiding it allowed his patwari to collect 
rent from the mokarrridar. Held he was bound 
by acts of his patwari and must be presumed 
to have recognised Mokarrari. ( Coutts and 
Sultan Ahmed , JJ ) Sri Radhakrishnaji v. 
SUKH NANDAN SlNGH. 

(1920) Pat. 332 : 5S I. C 193. 

Enhancement of rent — .Reclamation 

leases— Provision for future enhancement of 
rent — .Presumption that maximum rent pro 
vided for is to be fixed rent— B T. Act (1885) 
Ss. 7 and 9. See 1919 Dig, Coh 666. The port 
Canning and Land Inprovement Co., Ltd 
v, Katya yani Debi. 

47 Cal. 280 : (1920) M. W. 1ST. 160 s 
11 I». W. 296 : 24 C. W. N. 369 s 
22 Bom. L. R. 437 s 32 C. L. J. 1 s 
27 M. L T. 195 (P.C.) 

-—Estoppel — Tenant holding over — Te- 
nant bound to restore possession before denying 
title of landlord. See Evidence actS. 116. 

22 Bom. L. It 8. 

Forfeiture — Breach of covenant — 

Mortgage and sale — • Destruction — Covenant 
against alienation. 

Where there is no express penalty of forfei- 
ture in respect of a lease or license, a mortgage 
by the lessee or licensee does not give a cause 
Of action for ejectment but a sale does as it in- 
volves an entire abandonment of the trans- 
feror's rights in favour of another person., 15 
Ind. Case 385. {Ferard, S. M . and Harrison t 
J. MJ Fateh Bahadur Singh v. Nagendra 
Bahadur Singh, 55 I. c. 53,8. 
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Forfeiture — Denial of title — K>w 

ledge of landlord — Permanent tenancy. 

A denial of the title of the landlord by a ten- 
ant to effect a forfeiture of the tenancy must 
be clear and unequivocal and the denial must 
be brought home to the knowledge of the land- 
lord. 41 Mad. 629 and 8 L. W. 109 Rel. 

The acceptance by the tenant of a deed which 
described him as the absolute owner of the pro- 
perty does not operate as a denial by the tenant 
of the landlord's title. 

Where a tenant impeaches the title of the 
landlord on the ground of there being no sub- 
sisting title in the landlord the proporty having 
vested in him (tenant) by adverse possession it 
amounts to a denial of the title of the land- 
lord. 

A perpetual lease becomes forfeited where 
the tenant denies the title of the landlord. {Old- 
field and Seshagiri Aiyar , JJ) Kolangereth 
Raman Nair v Mariyamma. 

43 Mad. 480 : 11 L W. 513 : 

56 I. C. 13. 

Forfeiture — Denial of title — No 

denial in written statement , effect of —Proof 
of forfeiture , if essential . 

A denial by a tenant of his landlord's title 
causes a forfeiture of the tenancy. In a suit in 
ejectment based on a forfeiture by denial of 
title, the defendant^ did not deny in their 
written statement the allegation as to denial 
of title. Held, that inasmuch as the plaintiff's 
allegation that the defendants were denying 
their title as owners had not been traversed in 
the statement of defence, it was not necessary 
for the plaintiffs to give evidence in support 
of their allegation, and that the defendants 
failing in their other pleas were liable to be 
ejected. (Bevan Petman , J ,) Khem Singh v, 
Ali Sher. 54 j. c. 263. 

Forfeiture — Relief against — Non 

payment of rent within period of grace — Power 
of courts to relieve against. See T. P. Act S, 

114 » 22 Bom. L R„ 1439- 

Forfeiture of tenancy — Denial of 

landlord's title— Refusal to perform service, 
when it was mere obsolete ceremonial— Effect 
of. See (1919) Dig. Col. 667. Maharajah Op 
jeypore v. Sri Sri Sri Vikarama Deo Garu. 
27 M. X,. T137 : 31 C. L J, 91- 

Grove— Right of grove-holder— Eject- 
ment, 

A person who plants groves on property to 
which he has no title, cannot, on being ousted 
from possession be given the status of a grove- 
holder in respect of the groves, possession of 
groves going with the land on which they 
stand, (Kanhaiya Lal t A. J. C.) MakuNd 
Singh v, Kalka Singh, 

54 L 0, 856, 
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betw_ — Grove — Si Hand — Right to tree — •Mnafi. 

4 lan'The land of a grove not being land held for 
e hgricukural purposes cannot be the Sir-land of 
* the grove-holders, although it may have been 
recorded at the last settlement as Sir. 

- Where the land of a grove wast the muah of 
the grove-holders they could have no Sir rights 
in respect of it. ( Banerji and Rafiq, JJ ) 
Bhagwan Din v. Pekre Lkl, 

42 All 483 : 18 A. L J. 570 : 

58 I. C 620. 

-Grove — Trees — Right of re-entry — 

Right to filaiit new trees — General law — 
Wajibul-arz — Rights of grove holder 

The gro\e in dispute was planted with the 
Zemindar's permiss : on by the defendant's pre- 
decessor prior to 137d FaslL The wajib-ul- 
arz of that year referred to this grove and 
provided for the planting of new trees. 

It appeared that the grove holder ha I been 
planting many new trees from time to time but 
still the number ot trees had dwindled from 
383 in 1301 Fasli to 108 at the date of suit, not 
counting a large number of trees very recently 
planted. 

Held , (1) that the land still retained the 
character of a grove and no right of re-entry 
had accrued to the plamtiff's, zemindars in 
respect of any part of it, (2) that under the 
terms of the wajib-ul-arz as well as under the 
general lav; the defendant has the right to plant 
new trees in the grove, and (3) that the trend 
of decided cases was that under the general law 
a grove-holder possesses all rights in respect o: 
his grove which are not excluded by the provi- 
sions of the wajib-ul-arz (Piggott and Kan - 
haiya Lal,JJ ) Chokhey Lu. v Brhari Lal, 
42 All 634 : 18 A L J 820 

— improvements by tenant — Eviction by 

landlord — Compensation — Liability to pay. 

Where a tenant builds a substantial house on 
the land leased by him to the knowledge of 
the landlord, for a considerable, number of 
years, it is not open to the landlord to evict the 
tenant from the land without compensating the 
tenant for retaining the building. ( Haclcod , CJ. 
and Heaton, J.) Ramchandra v Vishnu. 

22 Bom. L. R. 948 : 58 I. C. 323. 

Joint tenancy — Co-tenant becoming 

co-sharer in mahal — Effect of — Devolution of 
tenancy — Survivorship — Successio n 
Two brothers were recorded as occupancy 
tenants* One of them acquired a share in the 
mahal , and at a subsequent settlement, owing 
to his oecoming one of the proprietors of the 
mahal, his name was not recorded along with 
that of his brother as occupancy tenant, Held , 
that did not affect - the occupancy right which 
he held Jointly with his brother. In such a 
case on the death of one of them the other is en- 
titled to the whole of the occupancy holding by 
survivorship, and not by succession, {Petard 
S. M. and Hopkins , J. M) K human Singh v. 

Ra?h S4RUP. 54 I. C, 276. 
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‘Notice to quit — Co-sharer landlords. 

Where a tenant has been inducted by all the 
landlords no single landlord, or group of land- 
lords, representing only some of the shares, is 
entitled to give notice to terminate the tenancy 
of a particular share It would be different 
where the person sought to be evicted is a tres- 
passer. ( Beachcroft , J ) Prianath Naik v Pr- 
om otho Nath Adhikarl 57 I. C 895. 

Notice to quit — Essentials of — N on- 

agricultural land — B, T. Act if applicable. 

To determine whether on a notice the plain- 
tiff is entitled to a decree for ejectment two 
questions are to he investigated : first what is 
the nature of the tenancy held by the defendant 
and secondly, if it is a terminable tenancy has 
it been terminated by a legal notice to quit. 

The mere fact that rent is paid annually is 
not conclusive proof that the tenancy is annu- 
al : 20 C. L. J. 448: 20 C, L. J. 4 55 ; 44 Cal. 
403 Referred to. 

The liability to ejectment of a defendant who 
is not a cultivator and whose tenancy was not 
created for agricultural purposes does not de- 
pend upon the provisions of the Bengal Tenancy 
Act. (Mookerjee, C. J. and Flatcher, J.) Ga- 
ya Nath Ojha v. Anukul Chandra Ojha. 

32 Cal. L. J 6 : 
58 I. C. 835. 

Notice to quit — Permanent tenancy 

— Assertion of, by yearly tenant. 

The setting up ot permanent tenancy by a ye- 
arly tenant is not tantamount to disclaimer of 
the landlord's title. Such a tenant is. therefore 
entitled to a notice to quit before he can be 
evicted by the landlord, ( Macleod , C. J. and 
Fawcett, J.) Rama Ranchhod v. Sayad 
Abdul Rahim. 

22 Bom- L. R. 1214. 

— Occupancy holding — Sale in execution 

of mortgage decree — Rent decree — Co- sharer 
landlord — Ejectment of purchaser. 

A mortgage of an occupancy having purchas- 
ed the holding in execution of his mortgage 
decree. Subsequently the 'mortgage was pur- 
chased by a co-sharer landlord in execution 
of*a decree for rent obtained by him Held that 
thougffrlatter viewed in his character of pur- 
chaser in an execution sale of right, title and 
interest of the tenant is not entitled to raise the 
question of transferability of the holdings as 
against the mortgagee purchaser, yet in his 
character of a co-sharer in the superior interest 
he is entitled to raise the question of tranfer- 
ability to the extent of his own share and on 
proof that the mortgage was without his con- 
sent, can evict the mortgagee purchaser to the 
extent of his own share. ( Atkinson and Adami t 
jJ.) Narpat Singh v. Domi Lal Chow- 
story. (1920) Pat. 200 : 

57 I. C. 511. 

— — Occupancy Holding— Surrender by 

one tenant of his share. 
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A surrender by one of several jo : nt tenants 
of an occupancy holding of his share m the 
holding is vahd {Jwala Prasad, J ) RaG.-iu- 
nath Chatterji v Juthu Chattar 

561 O 466 

* Occupancy holding — Transfer of 

portion — Landlord put to proof of title. 

The landlord of a non-transferable occupancy 
holding is not entitled to recover khas posses- 
sion from the transferee of a portion of the 
holding when one of the orig : nal tenants \s s'Jll 
in possession of Ivs share in the holding Tne 
mere fact that a transferee of a portion of the 
non-transferable occupancy holdmg puts the 
landlord to proof of his title, does not amount 
to repudiation of the tenancy {Ten non, 
Chaudhuri, JJ ) Mehdiali Khan P^nee o. 
Basiruddin Choudhuri. 57 1 0 956 

Occupancy holding — Transfer of — 

Recognition of transfer —Possession — ■ Pay- 
ment of rent — Ejectment — Limitation. 

A ra'yat sold his non-transferable occupancy 
holding and the vendee took possession of the 
land. Although his transfer was not recogniz- 
ed in the landlord's sherista, rent was accepted 
from him and respects given to the vendee as 
marfaatdar of the original tenant The ven- 
dee again sold the property to the deft. Whom 
the landlord sought to eject. Held, that as the 
vendee pa'd rent to the landlord, whether there 
was no recognition or not, he was not a tres- 
passer, and there was no such adverse posses 
sion on his part as could be added to the adverse 
possession of the deft, wao never pa ; d any 
rent nor recoghized the plff's superior title m 
any way. 

The mere fact that, the name of the pur- 
chaser of a non-transferable occupancy holding 
is not entered m the landlord's sherista and re- 
ceipts for rent paid by him are not made out m 
his name but are given to him as marfatdar 
does not prove that he is not a tenant (New- 
bould and Buckiaud ,J J .) Kalibrohma Mukerji 
v. Sayidar Rahaman. 

57 I C 986 

Occupancy hold ing — Transferability 

by custom — Nazar— Payment of — Effect of. 

In a suity by a landlord to eject the transferee 
of an occupancy holding transferable by 
custom on payment of a nazar to the landlord 
the plff . is entitled to a decree for khas posses- 
sion if there .'js nothing to show that the deft 
ever pa ; d or offered to pay the nazar. 

If there is a customary rate of nazar which 
the landlord is obliged to accept, the transferee 
of an occupancy hold'ng obta'ns no title under 
the transfer - until he pays or tenders nazar at 
that rate 45 L C. 747 ; 8, C. W. N. 214 and 8 
C. W. N. 225 loll, {. N . R. Chatter fee and 
Panton, JJ ) Rani Mina Kumaei Saheba v. 
Ahorddi Sheikh. 57 I. C. 848. 

* Occupancy right — Kharda estate — 

Rafa tan : kdars — N ol tenure- holder but raiyats. 
See Land Tenure, 5 P. L. J, 373. 
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Occupancy right — Parti land — Pre- 
sumption as to possession of rightful owner 
— Settlement in good faith by de meto landlord 
—Finding of fact on surmises — Legality. 

The land :n suit was mund to belong to K. 
the pam’dar of R, and it was also found that 
they were parti and recorded in the survey as 
appertaining to C's patnp but K’s suits for 
ejectment against G. M and N were dismissed 
as they held that the defts. had been inducted 
as tenants in good faith under settlements made 
by R, the dc facto landlord -n possess on and 
K appealed co the High Court. LI: Id, that the 
lands in suit being parti possession \v : U be 
deemed with K the rightful owner and conse- 
quently R could not be said to be in possession 
at the date of the settlements ; that R being not 
in possess : on, the defendants did not derive 
any title under their settlements from R, and 
they were not protected from ejectment on the 
ground that they were inducted in good faith 
by R. 

20 Cal, 708. dist 21 C. W. N, 93 ; 8 C. W. N, 
320 ; 19. C. W. N. 525. Ref. 

The princ : ple laid down in Bind Dal 
Pakrashi case (20 Cal. 708,) be ng an encroach- 
ment upon the ordinary rule oi law, the gran- 
tor is not competent to confer upon the grantee 
a better title than what he himself possesses, it 
must be caut ; ously applied and is not to be 
extended. 

De.endants not having pleaded that R, was 
in possess on at the time of the settlements 
and there be'ng no evidence in support thereof 
the finding arrived at by the lower appellate 
court as to R's possess : on was not a legal 
finding of fact, it being based upon a mere 
surmise, [Jwala Prasad and Adami, J J .) 
Kum tN Das v. Gulam Aei Nadaf. 

1 Pat. Ii. T. 184 : 57 I. C. 323. 

Occupancy rights— Purchase by pro- 
prietor of talitka — Effect of. 

The purchase of separate occupancy rights 
iu a taluka by a person who has a proprietary 
interest in part only of the taluka has not the 
effect of causing the occupancy rights to merge 
in the proprietary right. {Harrison, J . M.) 
Harnandan v. Sadanand Pande. 

57 I. C. 319. 

• — Occupancy right — Ryotwari land 

claim of occupancy rights — Presumption 
against — Burden of proof — Evidence of occu- 
pancy right . 

In a suit for the recovery of possess’’on of 
agricultural land in a ryotwari tract by a 
pattadar, where the plamfiff's title is conceded 
and it is also admitted that the defendants do 
claim under the plaintiff the burden is on the 
defendants to establish their rights of perman- 
ent tenancy to which they lay claim. 

Permanence is not a universal and integral 
incident of an under ryot's holding. If claimed, 
it must be established. This may be done by 
proving a custom, a contract or a title, and 
possibly by other means, - 
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From the long dura -ion of die tenancy, the 
tin 'form rate of rent, the exerc : se of the right 
of alienation and other circumstances, the 
Court would be justified m drawing the infer- 
ence that the relations between the parties 
were, at their inception, such as conferred 
occupancy rights in the tenants {Sir Laivr:ncs 
Jenkins ) M. R. Petueatnam Iyer v. Vex- 

KATACHALA GOUNDAN. 

43 Mach 567 : 38 M L. J. 476 : 

18 A. L J. 707 : 27 M- Ii T. 102 : 
11 L W 399 : 22 Bom. L R 573 : 

(1920) M- 61 : 58 I C 117 : 

47 I. A. 76. (P. C.) 

Occupancy tenant ■ — Sub-lcasc — Relin- 
quishment by tenant — Rent payable. 

An occupancy tenant of land at a rent of Rs. 
25 a year, sublet his entire holding for a term 
of five years at a rent of Rs. 65 per year. It 
was agreed that out of this sum the former 
was to receive Rs. 40 and the Zemmder Rs. 25 
It was further agreed that on the sub-lessee 
paying Rs. 200 in advance to the tenant he 
would receive possess* on of the land Tne sub- 
lessee paid the advance and was put in posses- 
sion, A few months alter, the tenant relinqui- 
shed his occupancy r ; gbts in favour of the 
Zemindar and the question was what rent was 
payable by the sub-lessee to the latter. 

Held, that the Zem'ndar was entitled to 
receive only Rs. 25 annually, as it would be 
inequitable to treat the relinquishment by the 
tenant as operative so as to affect the position 
of his sub-lessee. (Piggot and Kanhaiya Lai . 
JJ) Gobind Prasad v. Parmanvnd, 

57 1 C- 589. 

• Permanent tenancy— -Dwelling house 

not a brick built house— Tenancy for over half 
a century. 

Where it was found that the origin of the 
tenancy was unknown but it had been in exist- 
ence for at least half a century that the land 
was let out for residential purposes that it had 
been held at a uniform rent and that the 
tenant has actually built a dwelling house 
thereon and lived there from the inception of 
the tenancy till the sale to the defendants. 

Held, that from these circumstances it could 
be inferred that the tenancy was permanent 
and transferable. 15 C. L, j. 220 foil. 

The dwelling house need not be in brick in 
order to indicate that the tenancy was intend- 
ed in its inception to be of a permanent charac- 
ter (. Mookerjee , C.J. and Fletcher , J.) Shoroshi 
Charan Ghosh v. BhaglooSah. 

32. C. L. J 85 : 57 I. C. 877. 

• Permanent tenancy— Mul geni tenant 

■ — Sub-tenant of the mul gen i tenant— Reco- 
very of rent from sub-tenant — Landlord’s 
right to recover. 

A landlord has the right to recover the rent 
q{ hi$ lands direct from the permanent sub- 
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tenants of the original mulgeni tenant, (Macleod, 
C J . and Shah, J) Ganpati Nagappa v. 

KAGABHATTA SHITARAMABHATTA. 

22 Bom L B. 118 : 55 I. C, 540. 

Permanent tenancy — Onus of proof . 

Under the law the persumption is against 
the ex-'stence of a permanent tenancy and it is 
upon those who allege it to prove it ( Wallis , 
C J. and Krishnan s J.) CHINNAMMAL v. 
Ratnasabapathi Chettiar. 12 L W- 191: 

(1920) M. W- 1ST. 532- 

Permanent tenancy — Proof of. 

Where the or gin ot a tenancy is unknown and 
it is iound that the original tenant and his 
successor have been in occupation for over 
s’xty years during which time the rent -has not 
been varied and the tenancy has been treated 
by the landlords as heritable, and it is a 
tenancy for residential purposes and the sub- 
stantial improvements to the homestead have 
been effected by the tenants by the formation 
of a valuable orchard ot fruit trees, it is open 
to the court to draw an inference that the te- 
nancy is a permanent one. (Teunon and New - 
bould, JJ.) Banga Chandrapal v. Kailas 
Chandra Pal. 58 I. C. 189- 

Permanent tenancy— Proof of — Onus 

Anc'ent origin — Uniform rent — Effect of. See 
Bom Land Rev. Code, S. 83. 

22 Bom. L B 1394- 

Permanent tenancy — Trust property 

— Presumption against permanent tenancy — 
Onus. 

With respect to temple property, the pre- 
sumption is against the existence of a per- 
manant tenancy ; and it is upon those who 
allege it, to prove it. 

On a question whether the temple authori- 
ties granted a permanent lease or not, the per- 
sumption is against any intention to make 
such a grant. 41 Mad. 709; 13 M. I. A. 270 
and 15 C L. J. 227 foil 

Where land had been let at the same rate for 
32 years and rhe superstructure on the land was 
purchased more than 20 years ago and was 
subsequently mortgaged by the deft. Held, 
tha: the presumption against permanency was 
not rebutted and that the land should be sur- 
rendered to the trustee after removal of the 
superstructure. ( Wallis , C. J. and Krishnan, 
J.) Chinnammal v. Rathnasabapathi Chet- 
tiar. (1920) 3VL. W. 532: 

12 L. W. 191. 

’-Permanent tenure — Incidents of — 

Presumption as to — Presumption if any in 
temporarily settled district. See (7979) Dig , 
Col. 075. Afjzal-un-nissa v. Abdul Karim. 

47 Cal. 1 . 13 Bur. L. T. 1 : 

11 L. W. 178. 

'Relationship of—Bcnami tenant. 

A person cannot be made a tenant without 
the landlord's knowledge: There is no such 
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status known to the tenancy as a ben a mi 
tenant. {Batten, O. J. C.) Ramdin v. Keshao 
Prasad. 58 I C 36. 

• Relationship — - Proof of — Kobala — 

Payment of sad ar jama — ■ Conduct of parties 
— Entry an record of rights. 

Under a kobala it was agreed that a certain 
sum be paid annually to the proprietor as 
sadar jama The conduct of the parties for 
many years was such that the sum so payable 
was regarded as rent and in the Record of 
Rights the person making the payment was 
recorded as a tenant under the ptitnidar : 
Held , that the relationship of landlord and 
tenant exited between the parties. (WalPnslcy, 
JJ) Kailash Nath Roy Choudhury v. 
Kamakhya Charan Chattopadhyaya. 

55 I C 500. 

Rent — Abatement of — Agricultural 

holding flooded by sea-water — Proportionate 
abatement of rent — T. P. Act S* 108 B. See. 
(7979) Dig. Col . 676. SubraM.ania Pattar v. 
Kattamballi Rama. 43 Mad, 132: 

1920 M W. N. 153. 

Rent — apportionment of — Cosharer 

tenants to be parties. 

A landlord is not entitled, in a suit to which 
all the co-sharer tenants ot joint holding are 
not parties, to apportion the rent among the 
several jomt tenants. (Jwala Prasad and 
Adami, JJ.) Udhab Chandra Singh v 
Narayan Manji. 58 I C 186, 

Rent — Decree for against holding of 

tenant — Joinder of all the co-tenants — Neces- 
sity for — Money decree. 

It a landlord wants to obtain a rent decree 
good agamst the land under the Bengal 
Tenancy Act, he must ordrnar ly implead all 
the co-tenants including the heirs or legal 
representatives ox a deceased co-tenant, li 
however he is content with a money decree he 
is free under S. 43 of the Contract Act to sue 
any or all of the tenants provided at the time 
of the creation of the tenancy it was intended 
that each of the tenants should be liable to pay 
the whole rent. 22 C. W. N. 289 foil. 15 C W. 
N. 191 not loll. 1 Pat. L. J. 190 Dist (Coutts 
and Adami, JJ) Beradar Singh v. BaCha 
Mahto. 5 p. L. J. 32 : 1 p. L T. 55 
(1920) Pat. 9 : 54 1- C 39. 

Rent — Decree for — Suit by some of 

the co-sharers only. 

A decree for rent obtained by a co-sharer 
landlord cannot operate as a rent decree and 
does not affect the position of a purchaser of 
the holding previous to the decree. (Das, J.) 
Ramdehal Singh v. Jogindra Prasad 
Singh. 57 I- C 289 

Rent — En hancem ent of — Add i t ional 

area — Presumption . ' 

In a suit for additional rent for additional 
area, it was found that the standard of mea- 
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surement sc: up by plff was ’neons sient with 
the Kabul, vat upon which the suit was based : 

Held, thac the present standard of measure- 
ment could not be presumed to be the standard 
in use at the time ot the inception of the ten- 
ancy (Chatter jea and Panton, J J ) Madhabi. 
SUNDARI D^SYV V. SVAM A C'lARAN BISWAS. 

31 C. L. J 202 : 56 I. C- 748. 

Rent — Enh an cement of —Pc rmanen t 

tenancy — Patni Taluk— ‘Evidence of conduct. 

In a lease granted in 1 S 2 3 9 there was a 
clause as follows: — “ I (tenant) shall pay the 
annual rent ot Rs. 173-8-0 us 12 gds, year by 
year and month bv month as per dowl m the 
Khas taluk.” In another clause it was stated 
“ I shall continue to be in enjoyment down to 
my sons, grandsons etc, on receipt of the 
talukdari renis according t0 custom on account 
ot tanixs, biienes, etc., Hung in the village ’ 
The landlord in a proceeding under S. 106 of 
the B T. Act alleged that the rent was enhance- 
able while the tenants contended that the 
tenure was not merely hereditary but was held 
on a rent fixed in perpetuity. 

Held, that unless the landlord is precluded 
from the exercise of the right ot enhancing 
rent by a contract bindmg on him or the lands 
m question can be brought w.thin one of the 
exemptions recognized by Bengal Reg VIII of 
1793 he may be presumed to have the r’ght of 
enhancing rents. 

13 M. I. A, 228 followed. 

The exoression putni talu:r m the contract 
did not import that the tenure was net merely 
hereditary but was held on a rent fixed in 
perpetuity. The mere iact that a tenure is 
hereditary does not show that rent ot the 
tenure has been fixed m perpetu’ty. In. the 
present case although the re were expressions 
which showed that the tenure was maurashi 
there was nothing to show it was intended to 
be mokurari. 12 W. R. 413 (I860) and ~7 Cal. 
280; dist. Ref. (Mookcrjce, C J. and Fletcher, 
JJ.) Bhupendra Chanpba Sing i v. Habihar 
Chackravarti. 24 C. W- N. 874. 

Rent— -No covenant to pay— Effect 

of — Burgdar —Status of ■ 

Where there is no covenant to^ pay rent and 
no interest in land created in favour of the 
lessee there is no tenancy- 

A burgadar is not necessarily a tenant.. 

A burgadar is a person woo enters into a 
profit-sharing arrangement: he cultivates the 
land, gives a share of the profits to the owner 
and keeps the remainder as bis remuneration. 
In individual cases, the terms of the contract 
may indicate that the intenhon of the parties 
was to create in the grantee an interest m the 
land ; in other words, if there is a demise $ 
tenancy is created. 

A certain land was made over to the defen- 
dant respondent who, a t the time of the arrange- 
ment was a settled raiyat of the village for a 
period of eleven months on condition first 
that the defendant would bring the land 
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cultivation, would make over half the produce 
to the plamtiff and take the other half as his 
remuneration ; and secondly that at the end of 
the eleven mondis, the defendant would quit 
the land without notice. 

Held, on a consideration of the whole agree- 
ment that there was no tenancy and that the 
defendant was bound to quit the land upon the 
expiry of the prescribed period. (Hooker jee, 
C.J. and Fletcher, J) Brahmymdyee Bar- 
Man i v. Sheikh Munsur. 

32 C Is. J. 37-58 LC 859 

Rent — Non -collect ion of — -Presump- 
tion of rent-free grant. 

Here m a suit tor rent plff fa Is to prove 
that he has ever taken rent from the detts the 
Court is entitled to presume a lost rent-free 
grant. ( Adatni , J.) Ana NT Prasad Jh\ v 
Banke Ltx Kumar. 55 T C 36 

Rent— Fuxhy of — Presumption from 

uniform payment tor 20 years. S^e B. T. Act 
S. :0{2) ' 31 C L. J. 11- 

Pent — Suit for — • Rent accruing 

during pendency of suit in ejectment. 

The r : ght to demand rent from a person 
which falls due during the pendency oi a suit 
ior his ejectment is not in suspense during the 
pendency of the litigation. Limitation with 
regard to the claim for rent would not remain 
suspended during the pendency oi the eject- 
ment su ; t. 9 Cal. 235, and £0 Cal. 1033 ref 
{ Ncwbould and Panton, JJ ) Nagesdranath 
Sen v. Sabhu Ram Manual. 57 I C 992 

Rights of — How determined — Build - 

ing on land. 

Every tenant is bound by the terms of the 
grant and cannot overstep them Long user 
and long possession may be good evidence of 
what the terms of the original grant were 
Where the deits who were tenants of the plff 
Zemindar, bu’lt a chaupal on the she of a cat- 
tle shed which had fallen down and which had 
always been in possession and there was no 
evidence to show that the buddmg ot the 
chaupal, was contrary to the terms of the 
origmal grant, it could not be held that the 
defendants had overstepped the ; r legal rights 
(Tudball and Snlaiman,JJ) Buddi-iu v. Busi- 
wari Lal. 57 I C. 655* 

—Service tenure — Inal’enabikty — -Proof 

of custom — Onus on landlord — Karamkari and 
Adimayavana tenures . Sue Lvnd Tenure, 
Service Tenure. 38 M L J 275 

Status of tenant — Under r uyat — 

Korfa durst or khorfa raiyati lands. 

In a kabuUynt the holdmgs were described 
as korfa ckasi and korfa raiyati . The 
predecessors «n : n e*ev o: the holders under 
the k ability at had portions at least of the 
Imds comprised in khas cultwaPon Held, that 
the status of the holder, was that of under rai- 
yats [Ch and hurt, J.) Anwar Bevva v. 
$URENx>;a Nath Rahut. 56 I C 844 
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— S it it fo r rent — T ransferee — Righ ts 

and liabilities of. 

The parties cannot have a mutual relation in 
law which is contrary to the true state of facts; 
if the facts show that the parties are co-ordinate 
in pos tion they cannot be treated in law as if 
they were superier and subordinate holders 
respectively. 

Where the plaintiff transferred to the 
defendant a share of land. 

Held , that the latter was not a tenant of the 
former, (Hooker jee , C. J and Fletcher, J ) 
Ci-iandra Kanta Chakrabarty v. Adi Nath 
Shome. 32 C. Ij. J. 81. 

Tenancy — Duration of — -Rent payable 

yearly —Effect of. 

The fact that rent is payable yearly in 
respect ol a non-agri cultural holding does not 
necessarily imply that the tenancy is from 
year to year. The nature of the holding should 
be taken mto account in determining whether 
the tenancy is from year to year or from month 
to month, (Chaudhuri and Ghose, JJ J Jogen- 
d’RA Chandra Kar v, Syam Sunder Das. 

57 I. C. 798. 

Tenure or raiyati interest— Brah- 

mottar —Mahasil. 

The word "mahas’l” when used in connection 
wkh cultivaVon, means the produce of land. 
There - ; s no presumption in favour of a brah- 
motUr holdrng be’ng a tenure. It may be 
e : ther a tenure or a ratal's holdrng. It 
depends entirely upon the intention of the 
grantor. (Sultan Ahmad, J ) CHANDRA KlSHORE 
Jobiii v. Sudama Rai. 57 I. C 756 

—Termination of tenancy— Enhance- 
ment of rent. 

Mere enchancement of rent under the terms 
of a lease does net put an end loan existing 
tenancy. (Chez is, O. C J ) Radtv Kisiien v. 

, Rjlttan Lal. 56 I. C- 7. 

. Thekadar , if a landlord — Ejectment 

: suit if maintainable. 

Ii a propr'e.or transfers It's propeNetary 
rights to a thekadar the latter becomes the 
tenants landlord and unless the proprietor 
has reserved to himself the right of ejectment 
he has the power to eject the tenant. ( Ferard , 
S.M and Harrison, J. M.) KUdai Khan v. 
Jag at Narain Dubay. 54 I C. 569, 

Trees — Right to — Thekadar. 

A thekadar has, in the absence of any con- 
tract or local usage to the contrary, no right to 
fell timber, nor does the mere grant of protect- 
ed status confer on him any right to cut down 
trees and w pro crime them to has own use if 
be had no vrigh: belore the grant of that 
status 

The position might, however be different if 
the trees are planted by the person claiming 
the right to cut them or by Its forefathers, the 
principle ol S, 108 (h) oi the T, P. Act, being 
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applicable to such a case. 38 B. 718. (Drake- 
Brockman, C. J ) Tikaram v. Ram Chandrl 

54 1. C- 789- 

— Under proprietary right— Acquisition 

of by prescription. 

Held , on the tacts that alter the expiry of the 
settlement in 1896 the possession of the tenants 
notoriously claiming to be under-proprietors 
was adverse to the landlord and that the ten- 
ants had acquired such right by prescription. 
{Kanhaiya Lai and Daniels, A C. J) Sheo 
DaYAL V, PlRTHIPAL SlNGH. 54 I C- 100. 

Under proprietary right — Assertion 

of — Prior litigation between parties— Adverse 
possession. 

In a suit for declaration of right to certain 
land deft alleged that he had acquired under- 
proprietary rights in the land by prescription 
Belt, failed to establish that any decree nad 
been passed in his favour for under-proprietary 
rights at the time of the first regular settle- 
ment. There was documentary evidence to 
show that at the time his predecessor in inte- 
rest liad set up a cla : m to proprietary rights 
which failed. A cla^m was put forward for 
sub-settlement of the village, but that also was 
unsuccessful. In 1869, while an appeal in 
the lattter suit was pending a notice of eject- 
ment was issued against the perdecessor in 
interest of the deft, who alleged that the land 
was held m hereditary rignt and that his claim 
for sub settlement was pending in appeal, he 
also stated that he was in psssess’on ot the 
land as Sir. These proceedings resulted in the 
notice being cancelled and a decree in favour 
of the deft, for certain areas ot sir lands There 
was further litigation between the parties, and 
the courts held, that the parties to whom notices 
were issued were not liable to ejectment as 
mere tenants * 

Held f that there was sufficient evidence of 
the assertion of an under proprietary right as 
early as 1869 and that, consequently, the suit 
must fail. ( Lindsay , J C ) MahomedUl Hasan 
K lRMANI V. SHEOPARSAN SlNGrl. 

7 o. L. J. 296 : 57 I. c. 419. 

Under proprietary right — Grant of, 

for life without power of transfer — - Provision 
for lapse on death of grantee — Failure to 
enforce right of reversion — Effect of — 
Estoppel. 

A tenure which is not transferable cannot be 
treated as under-proprietary but a superior 
proprietor can confer under-proprietary title 
on a person for life without any power of 
transfer. 

An underproprietary title for life without 
power of alienation was granted to a person by 
the superior proprietor on condition that the 
under-proprietary title should lapse on the 
death of the grantee and' the superior proprie- 
tor would then be entitled to reversion of that 
title. When the grantee died, the superior 
proprietor did. not enforce the reversion but 
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allowed a trespasser to assert that title and 
continue to pay the under proprietor rent, so 
that on the faith of the trespasser berng treated 
and recognised as an under-proprietor by the 
superior proprietor the trespasser d : d certain 
acts which were to the detriment of herself and 
to the advantage of the superior proprietor. 

Held, that the superior proprietor was estop- 
ped from denying the right of the trespasser to 
hold the property m question as an under-pro- 
prietor tor life without any power of alienation. 
(Kanhaiya Lai and Daniels , A J. C .) Mussam- 
mat Janki Kunwar v. Mitra Sen Singh. 

54L C 901. 

Under raiyati interest — Transfer of — - 

Usufructuary mortgage . 

An under-raiyati interest is prima facie not 
transferable ; hence an usufructuary mortgagee 
of an under-raiyati interest acquires no title to 
the mortgaged property. 4 Cal 135 ; 20 C. L. J. 
54S, 42 Cal. 751. foil. ( Mookerjee , CJ. and Flet- 
cher , J.) Biswambhir Mondal v. Nasarat all 
32 C- L J. 46 : 57 I C- 912. 

— r J ndcr-raiyat — Tenant holding under 

a raiyat at fixed rent. 

A tenant who holds at a fixed rent is an 
under-raiyat whether the person under whom 
he holds is a raiyat holding at a fixed rate of 
rent of an occupancy raiyat or a non-occupancy 
raiyat. (Mookerjee and Fletcher, JJ .) Kali 
Das Chakrabarty v. Sheikh Nasarat. 

32 a L. J. 130 : 58 I. C. 413. 

-^Zemindar— Jeth raiyat — • Resump- 
tion of grant. 

Instead of paying wages to a jeth raiyat the 
zemindar allowed him a certain deduction from 
the rent : Held, that the grant to the raiyat 
was the grant of an office, the performance of 
whose duties was remunerated by the use of 
the lands and that the zemindar could resume 
the lands when the office was terminated. 

Neither the fact that the land has been 
allowed to devolve from father to son nor the 
fact that the tenancy was created very many 
years ago, could lead to the inference that the 
grant which was purely in lieu of personal 
services to be rendered to the zemindar was of 
a permanent character such that the zemindar 
was not entitled to resume when the grantee re- 
fused to perform the service or the services 
were no longer required. (Das,J.) Maha- 
rajah Sir Rameswar Singh v. Bhagwat 
Manjhi. 57 I. 0. 41, 

LARD TENURE — Ganti tenure — Settle- 
ment holder of Mehal if bound to recognise 
tenure created by previous settlement holder 
where he is bound by Kabuliyat to respect 
recorded rights of under tenure holder. See 
(1919) Dig. Col 682. Jarip SaRDAR v. Jogen- 
dra Nath Chatterjee. 31 G. 3j. J- 78 : 

54 I. C. 719, 

— r — Khurda estate— Rafa Tanikdars— 

1 State of — Occupancy rights . - r 
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In the Khurdali Estate, and in zercrndiries 
which at one time tormed part of that estate, 
rafa tankidars are occupancy raiyats and not 
tenure-holders. (Coutts and Das, JJ ) Harayan 
Patn.uk v. Raghunath Patnaik 

5 p. L. J. 373 : 57 I C 225. 

Rent free grant — Presumption from 

non-payment of rent for a long time. See 
Landlord and Tenant, Rent. 55 I C 36. 

— Service tenure — Karamakari and 

Adimayavana tenures — Inalienability and 
forfeit ability — Custom — Forfeiture — Waiver 
evidence of. 

Karamkari and Adimayavana tenures are not 
inalienable by custom in South Malabar and 
the jenmi is not entitled to forfe't them on 
alienation. 

The burden is on the landlord to prove the 
custom of inalienability and forfeitability of 
such tenures. Evidence relarng to Pravarthi- 
anubhavam' grants which are grants for the 
performance of future services is inadmissible 
in considering the question of the existence or 
otherwise of the custom of unal'enab lity and 
forfeitability as the resumption of Pravarthi- 
anubhavam grants arises under the general 
law itself and not from any special custom 

A right of forfeiture of a holding on aliena- 
tion and even inalienability of it cannot be 
inferred from the mere existence of a right of 
escheat in the landlord on failure of the gran- 
tee's heirs. 

Resumability does not follow from inaliena- 
bility : the right of resumption and re-entry on 
alienatien must be expressly given. 

Prima facie alenation ot a portion of a hold- 
ing will oifend against the rule of inalienability 
if there is one and unless it can be shown that 
under the very custom which imposes the rule 
ot inalienability the rule does not apply to 
partial alienations. A partial alienation will 
be sufficient to work a forfeiture. 

Ignorance on the part of the alienee of an 
inahenable holding as to the inalienability and 
forfeitability of such a tenure cannot raise any 
estoppel against the landlord if he was in no 
way responsible for such ignorance, nor can 
the fact that the landlord did not exercise his 
right of enforcing forfeiture in the case of 
previous alienations, (Ayling and Krishnan , 
JJ) Zamorin of Calicut v. Unikat Karna- 
van Samu Nair. 38 M- X* J. 275 : 

27 3VL li, T. 111 : 55 I. C. 380. 

Construction — Istimrari — Heri- 

tability . 

A lease described as istimrari , is in the ab- 
sence of specific clauses referring to succes- 
sion and transfer, good only for the life time of 
the lessee. It is no defence to a notice of 
ejectment against the successors of the lessee. 
(Harrison, J . M) Hakdutt Singh v. Jaika- 
Ran Singh. . 56 I. C. 656. 

-Construction of — Maarasi Mokarari — 

Rent payable in cash and partly in kind — Value 
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of paddy — Jamma Dharya. See (1919) Dig . 
Col 635. Asutosh Mukerjee v % HA ran 
Chandra Mukerjee. 47 Cal. 133. 

Construction — Offer and acceptance 

— Optional clause in acceptance — Not binding 
on lessor. 

The defendant wrote to the Presidency Post 
Master, Bombay, to let his premises tor ten 
years at Rs. 175 per month. The Presidency 
Post Master on benali of the plain-tiff, the 
Secretary of State for Ind’a accepted the offer 
but m the letter of acceptance said that the 
Post Master General desired him to insert an 
optional clause m the lease giving the Post 
Office the option to renew the lease for another 
five years 

Held, that the optional clause was a counter 
offer and unless in its turn it was accepted by 
the defendant it would have no effect on the 
acceptance of the offer, (Macleod, C. J. and 
Heaton , J.) Sir Mohammad Yusuf Ismail 
Bart v. The Secretary of State For 
India in Council. 22 Bom- L. B. 872: 

57 I. C. 971- 

Construction — Permanence — Herita- 

bility. 

Ordinarily a lease which upon the face of it 
purports to be perpetual but contains no speci- 
fic condition about succession or any statement 
that it is heritable, does not confer a right of 
succession. ( Ferard S. M. and Harrison 4 J. M.) 
Mussammat Kausila Kunwar v. Beni Lal. 

57 I. C, 316. 

Construction — Provision for lessee 

giving security within a fortnight — Provi- 
sion for lessors benefit-waiver . 

A lease was executed in favour of certain per- 
sons The agreement was that the lessess weie 
to g>ve security within 15 days. The security 
bond was executed after the expiry of the 15 th 
day and then the lessor made over possession 
to the lessees. Held, that the defendant was 
liable to perform the obligation ' he entered 
into under the document. It might well have 
been construed to be a clause solely for the 
benefit of the lessors. (Hears, C. /. and 
Batter ji , J.) Kifayatullah Khan v, Sri 
Ragunathjl 18 A. It. J.105 : 

55 L C. 230. 

Co-sharer — Lease by some •— Consent 

of others. 

A lease granted by one co-sharer creates a 
tenancy although not assented to by other co- 
sharers. Whether the lessor has full authority 
to grant a lease or not is immaterial It is for 
the co-sharers who object, to seek their remedy 
in any way they may be advised. (Ferard, S. 
M. and Harrison , J. M .) Hardewa v. Hard- 
ware 57 I C. 439- 

Covenant — Assignment — Consent 

necessary for — Consent not to be with held 
unreasonably — Scope of the clause. See Cal- 
cutta High Court Rules. 

24 C. W. 1ST. 1007, 
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■ Covenant for renewal — Terms of , 

Where a lease contains a stipulation for 
renewal the tenant is entitled in the absence 
of other tacts to a renewal on the original terms 
contained in the lease. (, Beachcroft , /.) Epasan 
Ali v. Ram Kumar De. f 55 I C 375- 

LUG* AL PRACTITIONER— Miscon- 
duct — Civil disobedience to laws — Satyagraha 
— Agreement — Signing of the pledge. See 
Letters Patent (Bom cl. 10 ) 

22 Bom. L. R. 13. 

— Professional misconduct— Presenting 

petition containing allegations made recklessly 
without grounds and without instructions from 
client — . Suspension. See Letters Patent 
(all)S. 8. 18 A. L. J. 419. 

■ - "Professional misconduct — Vakil en- 
tering into trade — • Isolated transactions — 
Allahabad High Court Rules R. 26. See . 
(1919) Dig. Col. 687. In The Matter of 
Tika Ram. - 42 All. 125 

LEGAL PRACTITIONERS ACT 

(18 of 1879) Ss. 13 <§c 14; — Grave criminal 
charges against pleader — Summary procedure 
— Reasonable cause 

The proceedings under the Legal Practiti- 
oners Act being summary proceedings, a 
pleader should not ordinarily be proceeded 
thereunder for what are in reality grave 
criminal charges. 31 C. L. J. 471 ret. 

Although the phrase “any other reasonable 
cause” in clause (f) of S. 13 has been interpret- 
ed not as ejusdem generis with preceding 
ones, and a court has ample jurisdiction to 
investigate cases of moral turpitude uncon- 
nected wuh the discharge oi professional duty 
the case of a pleader’s conduct in the capacity 
of a suitor stands on a different footing. 23 C. 
L. J. 237 foil. ( Das and Adami, JJ.) NARENDRA 
Nath Das v. Shiva Kumarjha. 

5 Pat- L. J 601:1 P L. T. 571 : 

58 I. C. 151 : 21 Or. L. J. 726- 

— *Ss. 13 and 14 — Mukhtear suspected 

of taking money from client for bribing court. 

There is no reason why a different standard 
of proof of guilt should be required in a case 
under the Legal Practitioners’ Act from that 
which is necessary in any other legal proceed- 
ing viz , that the offence has been committed' 
beyond any reasonable doubt. To remove a 
person from his profession for what amounts to 
a criminal charge upon mere suspicion cannot 
possibly be justified — the suggestion to adopt a 
less stringent mode of proof would be an 
entirely novel departure and unjustifiable on 
any known principles of law. (Dawson Millet, 
C* J. Mullick and Jwala Prasad, JJ.) EMPEROR 
v. Svrjya Narain Singh. 

1 P. L. T. 372 : 57 I. C. 460 : 

21 Cr. L. J. 636. F. B 
-Ss. 13 and 14 — Unprofessional Con- 
duct — whether subordinate Courts can enquire 
into, charge falling under Cl. (f) of S. 13. See 
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(1919) Dig . Col. 688. In the matter of 
Legal Practitioners Act. 

2 Lah- L. J. 51 : 54 I. C 982 • 
21 Cr. L. J. 198. 

(XVII of 1879) Ss 13 (f) and 

14 — ,l Any other reasonable cause ” meaning 
of — Criticism of administration of criminal 
justice in a newspaper — Proceedings under S. 
14 not justified. 

The phrase ‘for any reasonable cause’ in the 
residuary cl (/) of S. 18 of the Legal Practi- 
tioners Act 1879 is not to he understood in an 
ejusdem generis sense but it covers cases other 
than those of professional misconduct in the 
ordinary sense, but which unfit a pleader for 
the practice of his profession, for instance 
conviction for a crime involving dishonesty or 
moral turpitude or gross and habitual contempt 
of Court. 26 M. 448 ; 44 C. 639 ; 29 A. 95; 39 
M. 104c Ref. 

The remedy provided by S. 14 of the Legal 
Practitioners Act, 1879, is not intended to apply 
to cases in which a pleader as an ordinary 
member of the public criticises the adminis- 
tration of justice generally in a particular 
District even though such criticisms may on 
enquiry be found not to be wholly justified 
and cl. (1) of S, 13 cannot be properly utilised 
in punishing a pleader for making comments 
on matters of public interest in the newspapers 
merely because such comments exceed the 
limits of fairness or accuracy. L. R. 1 P. C. 
283 foil. , - 

Per Krishnan , J. — The Legal Practitioners 
Act, *1879, deals with the pleader only in his 
professional, and not in his private capacity 
and though misconduct other than professional 
may fall under cl. (t) S. 13 its impropriety 
must be such as would render the conti- 
nuance of the pleader in practice undesirable 
or unfit him from being a member of the pro- 
fession. (Abdur Rahim , O. C.J., Spencer and 
Krishnan, JJ.) K. V Subrahmanya Iyer v. 
The District Magistrate of Salem. 

38 M. L. J 230 : 11 L, W. 122 : (1920) 
M- W. N, 105 : 55 I. C. 198 . 

21 Cr. L. J. 240* 

S 13 (f)— -Misconduct— Abusive letter 

| to Subdivisional Magistrate. Set (1919) Dig. 
Col , 6S8. In the matter of a Muktear. 

42 AIL 86- 

S 13 (f) — Pleader suspected of crimi- 
nal offence-Evidence insufficient for— Crimi- 
nal prosecution — Disciplinary proceedings — 
Propriety of. 

Where a District Judge, being of opinion 
that the evidence avadable m respect of certain 
charges against a pleader, which if established 
would show that he was guilty oi grave crimi- 
nal offences, was of such a character that a cri- 
minal prosecution was not likely to succeed 
directed the institution of proceedings against 
him under S- 13 (f) of the Legal Practitioners 
Act ; 
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Held , that although a criminal conviction 
may not always be a pre-requ ; site to the adop- 
tion of disciplinary measures, summary investi- 
gation under the Legal Practitioners Act of 
what in reality is a grave criminal charge may 
in particular instances be to the prejudice of 
the pleader and where this is so the procedure 
should not be followed. 

This was not an appropriate procedure to 
follow in the circumstances of the present 
case. 

The rule deducible from the cases is that an 
attorney will be struck off the roll if convicted 
of felony or if convicted of a misdemeanour in 
volving want ot integrity even though the judg- 
ment be arrested or reversed for error, and 
also, without a previous conviction if he >s guilty 
of grosss misconduct in bus professmn or oi acts 
which, though not done m his profes$ ; onal ca- 
pacity, gravely affect his character as an attor- 
ney, but in the latter case if the acts charged 
are indictable and are fairly demed the Court 
will not proceed against him until he has been 
convicted by a jury : and w 11 m no case com- 
pel him to answer under oath to a charge for 
which he may be indicted ( Mookerjee , O. C J. 
and Fletcher, J.) In the Matter of Chandi 
Charan Mitter 

24 C W- H. 755 : 31 C L. J. 471. j 

S 13 (6) and if)— Pleader — Mis- 
conduct — Minor —Application for appoint- 
ment as guardian of minor's properties — 
Guardian directed to furnish security-Pleader 
advising client to pay tno-neys from minor's 
estate to the sureties as consideration for su- 
retyship — Propriety of the transaction 

The father of a minor Hindu w'dow applied 
to the Court to be appointed guardian ot her 
properties. Being unable to find the required 
security, he soughs: the advice of a pleader who 
directed him to two other persons who consent- 
ed to become sureties under an agreement by 
which a portion of the income oi the m’nork 
estate was to go to them for tour years as con- 
sideration for their suretyship. It appeared 
that in case the father of the minor -was not 
appointed guardian, a salaried guardian would 
have been appointed by the Court and m view 
of this contingency, the agreement between the 
guardian and the sureties was not detrimental 
to the interest ot the minors Moreover there 
was nothing to show that the pleader in advis- 
ing the guardian to enter into the agreement 
with the sureties did not believe it to be a 
proper transaction and one that was beneficial 
to the minor* 

Held , on these facts, that there was no cause 
for proceeding against the pleader under S. 13 
(b) or ft) of the Legal Fractitioners Act (1900) 

1 Ir. Rep. 292 Rei. I. A. 751, d ss, ( Ahdur 
Rahim, 0,C.J, Sadasiva Aiyar and Burn % 
JJ .) In the Matter of a First Grade Plea- 
der. 38 M. L. J. 58 : 11 L- W- 38 : 
27 Mb In T- 127 : (1920) M- W. 29*. 
135 :■ 54 I. C. 103 : 2} Cr L. J* 19, 


LEG. PRACTITIONERS ACT, S-28. 

S 14 — Identifying unknown person 

— Professional misconduct. 

A legal practitioner who identifies a person 
whom he does not know, is guilty of profes- 
sional, misconduct fMcars, C J. Banerji and 
Walsh, JJ J In The Matter of joshia 
Peters. 57 I. C. 818 : 

21 Cr. L. J 658. 

S- 14 — Procedure— Jurisdiction of 

Dt. Magistrate to institute proceedings — 
Offence committed before another court— 
Judge importing personal knovdedge . 

Where the District Magistrate who was 
moved to transier a case, declined to stay 
proceedings in the case pending berore the Sub- 
divis'cnal officer, and the junior pleader draft- 
ed a pecition stating that proceedings had been 
stayed and the petit-ion was filed before the Sub 
Div. Officer and the District Magistrate having 
been subsequently informed, started proceed- 
ings under Ss. 13 and 14 and the Legal Practi- 
tioners' Act and referred the case, through the 
Sessions Judge, to the High Court, and in his 
order of reference based his conclusions as to 
the misconduct of the pleader upon his own 
recollection of facts which took place on the 
date the transfer petition was mo^ed, which 
differed materially from that of the other 
pleader whnesses K who gave evidence in the 
proceedings before him. 

Held — (I) that under S. 14 of the Legal 
Practitioners Act the proceedings could be 
instituted only by the Deputy Magistrate in 
whose Court the alleged misconduct or offence 
took place. 1. P. L. J. 375 foil. The D 'strict 
Magistrate acted improperly in relying upon 
h ; s own recollections of facts when they differ- 
ed from those of other witnesses and it was 
undesirable for him to sit as a Judge to deter- 
m ; ne the matters in respect of which he might 
have been called upon to report or examined 
as a witness. ( Dawson Miller , C J. Mullick 
and Jwala Prasad , JJ ) Emperor v. 
Satyendra Nath Ray. 1 p L- T 379 : 

(1920) Pat. 225 : 57 I C 277 : 

21 Cr. Xj. J, 613, 

S. 28 — Suit by mukhtiar for fees 

and travelling expenses— Suit for work done, 
if affected by S . 28. 

A mukhtiar, who had conducted a criminal 
case for a client, brought a suit for recovery of 
money due, on account of fees and travelling 
expenses, for his services. He stated that his 
fee was Rs. 20 a day plus travelling expenses ; 
that’ he had received Rs. 40, and that a balance 
of Rs. 95 was due. The main plea in defence 
was one based on S. 28 of' the Legal Practi- 
tioners' Act. This plea was overruled and 
the suit was decreed to the extent of Rs . 50 as 
a reasonable remuneration to the plaintiff for 
the work done by him Held, that the suit was 
one for work done and that the decision of the 
court below was correct. (. Saner ji,J ) Har 
Shai Mae v , Brij Lae. 18- A. L. J. 373; 

88 £0-183.' 
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S. 36— Declaring a person a tout — • 

Evidence — Mode of taking. 

An order under S 36 of the Legal Practi- 
tioners Act declaring a person to be a tout can 
be made only by one of the authorities specified 
in that section and upon evidence taken by 
such authority himselt. ( Mooktrjee , C J , and 
Fletcher, J ) In The Matter of Nafar 
Chandra Mandal. 24= C W. 1L 1074. 

Ss 36 and 39— -Enquiry under the 

Legal Practitioners Act — No power to revise 
under S. 115, C.P. Code. See. C P Code S 115. 

13 S. Li. R. 212- 

LESSOR AltfD LESSEE — Assignment 
of lessee’s interest — -Sub -lease — Covenants 
running with the land . 

A person who acqu resa leasehold interest 
is bound to invest 1 gate the title oi h s lessor 
and is affected w th constructive notice o* an., 
covenant contamed m the documents loaning 
part oi the claim oi Pile ol trs lessor All 
under-lessees has constructive notice ot the 
covenants ot the head lease when the under- 
lessor on the lace ot the under-lease appears 
himself to be holding under a lease. ( Das and 
Foster, JJ ) The Lodna Colliery Co., Ltd 
v. Bipin Behari Bose. 1 P. L T 84 : 

55 I C 113. 

Collusion between to evade statute, 

effect oi. See B. T. Act S. 85 (2 ). 

25 C. W. 1ST. 4. 

• Dispute as to boundary —Rival lessees 

from same lessor— Alteration of boundary by 
agent of lessor — Lessee if affected. 

Plff and delts. claimed respectively two plots 
of land in mouzahP. 175 bighas and 212 bighas 
in area on either side of a common boundary 
under two registered leases granted in 1895 by 
the Pandeys to the : r predecessors. The correct 
boundary line between the two plo:s was 
determined by a Commissioner appo : nted in the 
suit but the defendants set up another fixed m 
1900 by one T. P at the instance of the Pandeys 
There was no evidence that the then lessees of 
the several plots were informed that the parti- 
tion made by T P. was an arbitrary parcelling 
out oi the land of the mouzali according to the 
acreage leased out without regard to the 
boundaries prescribed in the leases : — 

Held , that in order to affect rights conferred 
by the leases , it would have to be shown that 
all the then lessees entered into an agreement 
that the plots so marked out should be sub- 
stituted for those granted under the respective 
leases, and in the absence of any such agree- 
ment the rights created in 1895 would not be 
affected by any events happening in 1900. 
(Lord Moulton ,) Debendaa Nath Ghosh v. 
New Tetturya Coal Company, Limited. 

24 C. W.2L 740, (P C) 
. — Ej ectmeni — E xp i ry of lease — < Fore- 
closure of lessee’s rights. 

D — 40 
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LETTERS PATENT (All) S. 8. 

The representatives of a lessor, whose rights 
have been foreclosed, has, on the expiry of the 
lease, no right to eject or redeem the lessee 
who has redeemed the mortgagee from the 
lessor for his own benefit (F Mittra, A. J C.) 
Gulam Nabi v, Kanhaisingh 

16 jN L. R. ISO- 
——Ejectment of trespasser — Lessee hold- 
ing o\er — Right o: lessor to sue. See Adverse 
Possession, Lessor and Lessee 

57 I C. 994. 

Forfeiture by denial of title — Acts 

necessary to constitute dernal. See {1919) Dig. 
Col. 691 Satya Kinkar Sahava v Shiba 
Piusad Pingh. (1920J Pat 17. 

Permanent lease — Reclamation 

A tenancy lrom year to year can be pu in 
end io by notice to quit. From the mere v.cr 
the land w^s given for cult vat 1 on when w^i 
waste and that money was s en u'on a «t does 
not necessardy follow ..tat Court must 
presume that the lease w.„s a perm ,nent one. 
( Mittra , A t J.C) Manilal v. Vuk ilaL, 

57 I C. 311. 

Permanent tenancy' — -Mulgeni tenant 

— Recovery of rent from sub-tenant — Land- 
lord's right See Landlord and tenant. 

22 Bom. L. R 118. 

Sub-lease — ■ Rent — Damages for 

breach of covenant — Right of lessor against 
sub-lessee. 

Where a lessee in contravention of the terms 
| of his lease grants a sub-lease, the lessor has 
no cause of action against the pub-lessee 
either for rqnt or for damages. His right to 
recover damages for breach ot covenant is res- 
tricted to the lessee. (Mittra, J ) Sitaram 
Maharaj v. Narayan. 56 I C 268 

— -Trees — Right to enter on land for 

cutting timber — Permission of lessee if 
required. 

A lessor is not entitled as owner of the trees 
standing on the land leased out to enter and fell 
them at tbs pleasure 3 C. P. L. R. 18 ; (1907) 
A. W. N. 130 ; 29 A. 484 foil. 

If the lessor desires to take out timber he 
must by arrangement with his lessee acquire 
permission to go on the land for the purpose. 
It is not however open to the lessee to arbi- 
trarily refuse permission when the lessor as 
owner of the timber desires to fell what he is 
entitled to take, but reasonable notice of the 
lessor's intention to enter and fell should be 
given. (Drake Brokeman , J C.) TiKARAM v. 
Ram Chandra. 54 I C. 789- 

LETTERS PATENT (All) S. 8 —Vakil 
— Professional mis-conduct — - Presenting 
petition containing allegations made reckless- 
ly and without grounds of belief — No instruc- 
tion from client — Suspension . 

‘A Vakil was retained to defend in the Court 
of Sessions certain persons accused of murder. 
In the course of such engagements he prepared 
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LETTERS PATENT (Bom) CL 10- 

and put before the Sessions Judge a statement 
which purported to be a petition : ssirng from 
his cheats and drafted on their instructions, 
whereas in truth and in fact it was a petition 
which originated with him without instructions 
from his clients, and which contained allega- 
tions which were made recklessly and without 
reasonable grounds of bel : ef : — Held , that the 
vakil was guflxy of professional misconduct and 
in exercise of the powers conferred by section 
8 of the Letters Patent the Vakd was susoend- 
ed from practicing his nrofession. (d Kars, C. 
J. Barter ji and Walsh, JJ ) In the Matter 
of a Vakil. 42 AIL 450 : 

18 A L. J 419 : 56 I C 501 : 

21 Or. L J. 469- 

(Bom-) CL 10 —Disciplinary juris " 

diction — Advocates and pleaders — Re~ 
sistance to law — Passive resistance — Signing 
of pledge to civilly disobey laws named by a 
committee — Unprofessional conduct — Bom- 
bay Regulation II of 1827 S. 56. 

As a protest against the passing of the 
Anarchical and Revolutionary Crimes Act (XI 
of 1919), known popularly as the Rowlatt Act, 
certain barristers and pleaders practising in 
the Courts of the Ahmedabad District joined a 
movement called the Satyagraha Sabha and 
signed a pledge whereby they undertook “to 
refuse c willy to obey these laws {viz , the 
Rowlatt Act) and such other laws as a Com- 
mittee to be hereafter appointed may think fit. 
On a reference from the District Judge of 
Ahmedabad the High Court issued a notice to 
show cause why they should not be dealt with 
under the disciplinary jurisdiction of the High 
Court for tak ; ng the pledge * 

Held, that the barristers and pleaders had, by 
signing the pledge, rendered themselves amen- 
able to the disciplinary jurisdiction of the High 
Court, but that under the circumstances a 
warning w r as enough. 

Per Macleod , C J. — Advocates and pleaders 
are a privileged class enrolled not only for the 
purpose of rendering assistance to the Courts 
in the administration of justice, but also for 
giving professional advice, for which they are 
entitled to be paM, to those members of the 
public who require their services. Their posi- 
tion, training and practice give them immense 
influence with the public, and their example 
must necessarily have a much greater effect 
whether for good or for evil than the example 
of those who do not occupy this privileged posi- 
tion. It is not necessary in order for us to be 
able to-exercise our jurisdiction that any offence 
should have been com mi ted, nor is it necessary 
that what the respondents have done should 
have subjected them to any thing like general 
infamy or imputation of bad character. {Macleod, 
C.J Heaton and Kajiji,JJ.) In re Jivanlal 
Pesal 44 Bom. 418: 

22 Bom. I». R. 13 : 54 1- C- 679 : 

SSI Or. L. J. 151. j 


LETTERS PATENT (Cal) CL 12. 

(Bom) CL. 12 — Leave of Court — 

Presumption — Defendant outside the juris- 
diction of the Court — Third party notice — • 
Issue of— Effect of —Sec Bombay' High Court 
Rules, Rr. 117, 12S and 129. 

22 Bom- LR. 863. 

(Bom) CL 15 — Directions to third 

party — Order refusing — Judgment — Appeal. 

An order refusing directions under Rr. 150 
and 151 of the High Court Rules is not a judg- 
ment within the meaning of clause 15 of the 
Letters Patent, and therefore it is not appeal- 
able (1872) S Beng. L R. 433 Foil. ( Macleod , 
C.J and Fawcett, J) Charandas ChatUkbhUJ 
v. Changanlal Pitambardas. 

22 Bom. L R 1169. 

(Bom.) Cl 15 — Judgment — Order 

allowing plff . to withdraw suit with liberty 
— Appeal . 

Where the Court of first instance heard the 
evidence in a suit and delivered a judgment as 
to a number of points that arose m the suit 
but did 'not decide the suit on the merits but 
passed an order allowing the plff's. leave to 
withdraw their suit with liberty to take such 
action thereafter as they might be advised 
against the defts. Held that the order of the 
Court was a judgment within the meaning of 
1 S. 15 of the Letters Patent, and an appeal lay 
from it. {Heaton, A. C. J. and Marten, J I) 
Narandas v. Shantilal. 

22 Bom. L R 1012 : 
58 I. C. 1004. 

(OaL) CL 12 —'‘Carrying on busi- 
ness” Meaning of — Ordinary -original juris- 
diction of High Court , 

The expression “ carry on business” is not 
defined in the Letters Patent. The phrase is a 
very elastic one, almost incapable of definition 
and the tribunal must in each case look to the 
particular circumstances. 

In a suit for damages for alleged breach of 
contract entered into beyond the local limits 
of the High Court's Ordinary Original Civil 
Jurisdiction plff. contended that the suit was 
maintainable within such jurisdiction as the 
defendant was to be deemed to be carrying on 
business within the local limits of the said 
jurisdiction of the Court by virtue of an agree- 
ment of managing agency between him and a 
certa : n company which had its office in the 
town of Calcutta : 

Held on a construction of the agreement, 
that the plamtiff's contention failed and the 
suit was not maintainable. ( Sanderson , C. 
Mookerjer and Fletcher , JJS) Maharaja Mon- 
indra Chandra Nundy Bahadur v. Chundy 
C ha ran Banerjee. 24 c. w. BT. 582 : 

31 CL I*. J. 327 : 57 I C. 211. 

'(Cal.) CL 12 —Contract— Breach 

— Cause of action — Forum, 

A and B respectively carrying on business in 
Cawnpore and Calcutta agreed to accept for 
accommodation of '2J s firm in Cawnpore, a 
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hundi drawn on A and B in Calcutta by one C 
In Delhi in favour of E also in Delhi and in 
the case of payment by acceptors of the amount 
of the said hundi to debit the same to the 
accommodation *party Z’s firm. The acceptors 
sued the accommodation party to recover the 
amount of the said hundi which was duly 
accepted and the amount of which was paid to 
D in Calcutta : — 

Held, that the plaintiffs 5 cause of action would 
not be complete unless they proved the fact 
that they had accepted the hundi m Calcutta m 
accordance with their undertaking to the draw- 
ers of the hundi and paid the bill into Calcutta 
on due date in accordance with their accept- 
ance. 

As part of the cause of action arose within 
the local limits of the ordinary Original Juris- 
diction of the High Court the said Court had 
Jurisdiction to hear the case. (Sanderson, C.J , 
il lookerjee and Fletcher, JJ.) Ramchander 
Gaurishankar v, Ganpatram Biswanath. 

47 Cal. 583- 

Cl- 12™ Jurisdiction — Mortgage 

comprising properties outside Calcutta — Sub- 
mortgage including properties in Calcutta — 
Suit 011 Sub-mortgage if maintainable in 
Calcutta . 

On the 30th August 1907, A mortgaged to B 
cartam immoveable properties situated outside 
Calcutta and outs ; de the Ordinary Original 
Jurisdiction of the High Court. On 13th 
December 1907 B mortgaged to C certain im- 
moveable properties in Calcutta together with 
his interest as a mortgagee under the mortgage 
of 30th August 1907. On 25th November 1912 C 
instituted a suit m the High Court to entorce 
his mortgage against A and B by the sale ol 
properties comprised in both the mortgages 
after having obtained leave under Clause 12 oi 
the Letters Patent. The prekminary decree 
was passed ex parte on 2nd September 1914 
and the final decree was passed on 24th August 
1917. On 20th June 1916 D purchased the 
right, title and interest of A at an execution 
sale and in July 1918 D filed the present suit 
for a declaration that the decrees in the 
previous suit were without jurisdiction so far 
as they affected properties outside Calcutta and 
that the leave under Cl. 12 of the Letters 
Patent was improperly obtamed. Held that the 
decrees were without jurisdiction in so far as 
the immoveable properties outside Calcutta 
were concerned and that leave under Cl 12 of 
the Letters Patent should not have been granted. 
(Mookerjcc and Fletcher , JJ.) Krishna 
Kishore De v . Amarnath Kshettry. 

24 O. W. IN. 633 : 31 C. L. J. 272: 

56 I. C 532- 

* Cl 15 — Appeal under — Whole case 

open. 

Where the transactions were separate and 
independent, and if the learned Judges of the 
Division Bench were agreed as to one or more 
Q i them effect should be given to their view, ’ 
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LETTERS PATENT, (Cal) Cl 36. 

though they disagreed as to another or the 
others. 

The whole case is open in an appeal under 
the Letters Patent against the dec si on of the 
Division Bench and all the po : nts necessary 
to be investigated for the deternrnation of the 
question of the correctness of the decree are 
open for consideration. 22 C L J, 452. Ref. 
( Mookerjcc , Fletcher and Richardson , JJ.) 
Gopeswar Pyne v. Hemchandra Bose. 

31 C. Ii. J. 447 : 57 I. C. 226. 

— — - — (Cal : ) Cl. 1 5— Judgment — Order 
refusing to issue commission to examine 
witnesses — Appeal . 

No appeal bes from an order refusing to 
issue commission for the examination of wit- 
nesses, as the order is not a Judgment! within 
the meanmg of clause (If) of the Letters 
Patent. (Sanderson, C. J. Mookerjcc and 
Fletcher, JJ .) Toremull Dilsook Roy v. 
Kunj Fall Manohar Dass. 

31 C. Ii. J 162 : 55 X C. 766. 

(Cal.) Cl. 15— Judgment — Order 

rejecting application for — Judgment on admis- 
sions— Appeal. See (1979) Dig. Got. 693 , 
Koramall Rambullabh v. Mungilal Dalim 
Chand. 54 i. c. 836. 

(Cal-) Cls- 25 and 26 — Case 

stated for opinion of Full Bench — ■ Right of 
accused to begin. 

Where in a sessons trial the Judge convicts 
the accused but reserves the question of ad- 
missibility of the evidence objected to for the 
opinion oi the Full Bench, the counsel for the 
accused should begin and have a right of reply 
before the Full Bench. (Sand.rson, C. J. 
Mookerjcc Fletcher, Chaudhuri andWalmsley, 
JJ ) Emperor v. Panchu Das. 

24 C W- N. 501 : 31 C. L J. 402: 

58 I C. 929. 

(Cal.) Cls 25 and 2 6— Case stated 

— Powers of Full Bench —Acquittal. 

Under cls. 25 and 26 oi the Letters Patent 
the full Bench is not competent to order a 
retrial but should finally decide the matter on 
review. 44 C. 477 ; 2 B. 61; I C. 207 * 17 C 
642 Ref. 

The Full Bench is competeut to investigate, 
independently of the ewdence erroneously 
admitted, whether there was sufficient evidence, 
to justify the verd ; ct of the jury. 

Held, by the majority (Chaudhuri and 
Walmslcy , JJ. dissenting) that as it was doubt- 
ful whether a reasonable jury would have found 
the accused guilty on the residue of the evi- 
dence, the conviction must be set as ; de. (San- 
derson, C. J . Mookerji , Fletcher , Chaudhuri 
and Walmslcy, JJ) Emperor v Panchu 
Das. 47 Cal 671 : 24 C. 1ST. 501: 

31 C. L J. 402 : 58 I. C. 929. 

— ; Cl 36 — Original Side Appeal — Co.sts 

Difference of opinion as do -Opinion of seniog 
Judge prevails , 
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As regal'd the judgment about the costs of 
the appeal the judges having differed, it was 
held that S. 93 C. P. C. was not applicable but 
S. 36 of the Letters Patent applied and the 
opinion of the Chief Justice prevailed. (San- 
derson, C J , and Woodroffe , J ) Ju stain 
Hull v. Arthur Francis Paul. 

24 C. W, 2L 352 : 58 I. C. 421- 

Cl 36— Proceedings under S. 145 Cr. 

P. C — Revis on by H^gh Court — Difference of 
opinion between members of Divis’on Bench — 
Opin’on oi Senior Judge prevads. See Cr. p. 
Code Ss. 145 and 439. 47 Cal. 438 

(Patna) CL 10— Appeals under— 

Preliminary hearing— Practice — Legality — 
High Court Rules — Validity — ■Effect. See. 
(1 919) Dig . Col. 635. Jagdis Chandra v. 
Chandra Mohan Das. 54 I C, 230- 

* (Punjab) Cls- 10, 29 ancl 30 

— “ Judgment Meaning of — Interlocutory 

order —Stay of execution. 

The term ‘ Judgment 9 in the Letters Patent 
is a very w'de one, having a not much 
narrower connotation than the definition given 
in the C. P.« Code Th : s view receives confir- 
mation from the language employed m Ss, 39 
and 30 ot the Letters Patent which gives aright 
of appeal to H’s Majesty's Privy Council, sub- 
ject to certam conditions from even a preli- 
minary or interlocutory Judgment-, decree or 
order. 

‘ Judgment in S. 10 of the Letters Patent j 
includes any interlocutory Judgment which ! 
decides so far as the Court pronouncing such j 
Judgment is concerned, whether finally or 
temporar lv, any question materially in issue 
between the part-es and directly affecting the 
subject matter of the suit. 

An order on an application to stay execution 
pending appeal comes within the definition oi 

* Judgment 1 and so is appealable 24 IvL 336; 21 
C 473; 35 M. 1; 8 B. L R. 432; 43 C S57; 3 M. 
H. C 384 Ret. (Le Rossignol, Bezan and 
Pctman, JJ.) Gokal Child v Sanwal Das 

1 Lab.. 343 : 

2 Lab. L. J. 32 : 55 I C 933 

01- 10 — Point not raised before 

single Judge— When allowed before Division 
Bench 

It is not open to the parties to raise in appeal 
under the Letters Patent a contention which 
was not urged bet ore the Court irom the Judg- 
ment, from which the appeal is Dreierred. 

12 W. R. 498 relied on 
Held also, that the appellants are not entitled 
to ash the Divis’on Bench hearing an appeal 
under the Letters Patent to set aside the Judg- 
ment of the Single Bench, when it is found that 
Judgment is correct on all the. points upon 
wh : ch the S : ifgle Judge was- called upon to 
adjudicate. (Shadi Lai and Broadway , JJ.) 
Ahmad Shah v, Faujidar Khan. 

2 Lah. L, J. 1 : 55 I. C- 983* 


LIMITATION ACT, S. 4. 

LIMITATION — Defence, no bar by when. 
See Lim. Act, Art. 12 (a). 

22 Bom. L. B 1082. 
-Payment of adjustment of order certi- 
fying to Court — -Limitation. 

22 Bom. L. B 1120. 

Starting point — Fresh cause of action 

— Debtor and creditor— Annulment of satis- 
faction on the ground of coercion, etc. 

A debtor wiio satisfied, by payment, his 
creditor's claim for balance of money due sued 
to annul the satisfaction on the ground of 
coercion and obtamed a decree for refund. 

Held, that the annulment gave the creditor 
a fresh cause of action upon the original claim, 
and time began to run irom the date of 
annulment 12 M I A 244 9 Cal. 2 55 at 259 
(P, C.) i oil, ( Wallis , C J and Scshagiri Iyer 
J) Muthuyeerappah Chetty v. Adaikkappa 
Chetty. 43 Mad- 845: 

39 M L J. 312 : (1920) M W. 1ST. 505: 

12 L. W- 240. 

LIMITATION ACT— Construction to— 
Third column— Cause ot action to be started 
only from the date when a remedy by suit or 
application is avadable to the party. See Lim. 
Act, S. 9 and art. 180. 

38 M- L J- 1 (IP. BO 

* Defences — Act not applicable. 

The 1 mitation Act provides periods for suits 
and does not apply to defences. (Shadi Lai 
and Broadway, JJJ Akbar Hussain v Rag- 
nandyn Das 57 1 C. 348. 

(IX of 1908) S. 3 —Appeal — 

P re's en tat -on beyond time allowed by Irimiia- 
t'on Act — Duty ot Court to reject though 
respondent does not object. See Lim Act, S. 5, 

54 I C 36. 

--S 3~ 'Limitation — Plea oi raised on 

appeal lor the first nma — Investigation ot facts 
! necessary — -Effect of. See (!919j Dig. CoL 697 . 
Bhadu Saeu v Man o war All 

(1920) Pat. 91. 

S- 4 — Applicability of private con- 
tracts between parties— Execution of decree — 
Appeal by Judgment- debtor — Decree-Holder 
agreeing to receive money within 2 months 
after sale court closed on the due date — - 
Deposit on re-opening day — Effect. 

S. 4 of the Limitation Act has no application 
to a case where a certain dale has been fixed 
for payment by agreement of parties. 

N obtamed a decree aga nst A, and in execu- 
tion the Court assessed the value of the pro- 
perties attached by N. and A filed an appeal 
agamst the order of assessment but during the 
hearing of the appeal on 28 — 5 — '18 N filed a 
petit on agreemg to have the sale set aside on 
receipt oi the decretal amount with costs etc., 
within two months from the date of sale and to 
file a petition certiiying payment and the sale 
took place on 27-7-18 and was confirmed on 
26- 8-1 S and the Court having dosed for thq 
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Puja, Vacation on 17-9-18 it re-opened on 
21-10-18 on which date A deposited the decre- 
tal amount and the 1st Court set as’de the sale, 
but on appeal by N. the lower appellate court 
held that the sale could not be set aside and A 
filed a second apppeal to the High Court. 

Held, (1) that A not having pa T d the decretal 
amount etc , within 2 months from the date 
of sale the sale could not be set aside and that 
time was of the essence of the contract. (27 id- 
lick and Sultan Ahmad, JJ.) Adya Singh v 
Nasib Singh. 1 P L T. 227 : 56 I C. 495 

S 5 — Appeal filed out of time— Delay 

excused subject to objection— Court subse- 
quently d ; s missing appeal suo motu — Illegality 
— Practice of " admitting subject to objec- 
tions ” undesirable. See (1.919) Dig Col. 697. 
Telendrajit Raj Kumar v. Gunendrajit. 
Raj Kumar. 31 C L J. 1 

Ss- 5 and 3 —Appeal filed out of 

timc^-Sujficient cause — Burden of proof — • 
Duty of Court to decide the question of excus- 
ing the delay before final hearing — Question 
of limitation — Powers of Court to take note 
of though waived by parties. 

Where an appellant seeks the benefit of the 
provisions of S. 5 of the limitation Act, he 
must adduce distinct proof of sufficient cause 
on which he relies and must furnish a detailed 
affidavit explaining the cause of the delay. 

Where an Appellate Court exercises the dis- 
cretion vested m it by S. 5 of the Lim. Act, 
it must record the reasons for allowing an ex- 
tension ot the period of limitation. 

, Where a respondent fails to object to the ad- 
miss on ot a time expired appeal the Court is 
not precluded trom cons'dering the question of 
limitation. Even an agreement between the 
parties that the objection should not be raised 
would not prevent the High Court from inter- 
fering, 3 Pat. L. J. 132 Ref, 

The practice oi admitting appeals out of time 
provisionally, without notice to the respondent 
and allowing objection to its admission to be 
taken at the hearmg should be discontinued. 
Provision should be made for the final deter- 
mination at the stage of admission of any 
question of limitation affecting the competence 
of the appeal. (, Adami , J ) CHATURBHUJ. 
Sahay v. Muhammad Habib. 54 I. C. 30. 

S. 5 — Applicability of — C. P. Code , 

0. 20, R. 1 —Presumption of notice of the 
date of judgment. 

An application for extension of time 
under S. 3 of the Limitation Act was made 
on the ground that though arguments 
were heard on the 13th March 1918, the Judg- 
ment was not delivered until 17th April 1918 
and no notice of delivery of Judgment was 
given to the parties and it was not until the 
13th of July 1918 that the applicant heard that 
Judgment had been delivered. 

Held, that in the absence of any indication 
to the contrary, it must be presumed that the 
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notice required under O. 20, R. 1 of Civil 
Procedure Code was given. 

Held , further, that a person who wishes to 
take advantage of the provisions of S. 5 of the 
Limitation Act must show that he has not been 
negligent and that he has been prosecuting his 
case with due dehgence. (Lyle, J ) Habibullak 
v. Banaesi Das. 22 O. C. 379: 

55 I. C. 837. 

S. 5 — Application for leave to appeal 

in forma pauperis presented beyond thirty 
but within 90 days— High Court— Power of 
single Judge to excuse delay. 

Where a Judge sitting m admission excuses 
ex parte the delay of the applicant in applying 
for leave to appeal in forma pauperis which 
appeal was however presented within the time 
prescribed for filing of appeals on the proper 
stamp, the respondent is entitled after notice 
served on him in the appeal to show cause why 
the delay should not have been excused and 
why such leave ought not to have been granted, 
41 Mad. 412 foil. ( Wallis , C. J. and Seshagiri 
Aiyar, J ) Kris h n as w ami Kayak kr v. 
Veerappa Nayakar. 12 L, W. 500. 

S 5— Delay in filing appeal — Sujfi - 

event cause — Carelessness of party . 

Delay due to carelessness is not sufficient 
cause to enable a Court to grant the indul- 
gence allowed by S. 5 of the Lim. Act. (Roe and 
Coutts,JJJ Sheikh Palat v. Sarwan Sahu. 

55 I. C 271. 

S. 5 — Delay in filing appeal — wrong 

Court — Dism issal . 

Where appeals are filed in the wrong Court 
and are out of time the Court on the appeals 
bemg brought on, is entitled to dismiss them 
and not to return them for presentation to the 
proper Court in order that the latter might 
consider the question as to whether the time 
could be extended (Lord SucktnasUr.) Cha- 
r and as v. Amirkhan. 39 M. L J. 195 : 
28 M Xi. T. 149 : 18 A- L. J. 1095 ; 
22 Bom- L. R 1370 : 57 I C- 606 : 

47 I. A. 255. (P. C ) 

— g. 5 — Delay — Sufficient cause — Al- 
teration of Judgment . 

A judgment was altered at the instance, of the 
defendants. The other defendants questioned 
the propriety of this alteration by means of an 
application for revision, and, after dismissal of 
this application they filed the present appeal 
against the decree in terms of the altered judg- 
ment. The appeal, however, was filed beyond 
time counting the period from the date of the 
decree, but was within time if the period was 
reckoned from, the date of the dismissal of, the 
application for revision : 

Held t that, as the matter was one about 
which more views than one were possible, and 
the appellants might reasonably have bee# ip 
doubt as to the course they should pursue* the 
delay in filing the appeal was excusable* 
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(Kanhaiya LafJ, C. and Ashworth , A.J, C.) 
R. P. Hewlett v. Behari Lal. 

58 I. C. 995- 

S. 5— Second Appeal— Time taken 

in obtammg Copy of first Court’s Judgment- 
Deduction of. See (1919) Dig Col. 790 Bhan 
Singh v. Gokal Chand. 1 Lab.. 83 

— S- 5 — Sufficient and cause --Criminal 

appeal filed in wrong Court — Error of law. 

On the 12th Jan 1920 the petitioner was 
sentenced by the Additional District Mag'Strate 
to two sentences of 4 years and 9 months’ 
rigorous imprisonment, respectively, the sent- 
ences to run concurrently. On the 2nd February 
1920 his counsel erroneously presented an 
appeal to the High Court which was returned 
on the 21st February for presentation to the 
proper Court and was filed in the sessions 
Court on the same day. The sessions Judge 
dismissed it as time-barred, relying on 118 P. 
R. 1908. The petitioner filed a revis ; on to the 
High Court. 

Held, that the case of 118 P. R 1908 is 
distinguishable from the present case on the 
facts and especially inasmuch as that was a 
civil Appeal. This appeal being a criminal 
one there is no “succesful litigant” who has 
secured any “ valuable right”. The crown 
cannot be said to gam anything by the appeal 
being dismissed as time-barred as all that the 
Government is or should be, anxious for is 
that Justice should be done. 

30 Bombay 329, referred to in 118 P. R. 
1908. 

Held, also that the appellant who is in Jail 
should not be deprived of the advantage of 
having his appeal heard merely because his 
council had been somewhat careless in fifing 
the appeal in a wrong Court and the period 
of appeal should accordingly be extended. 
(Scott Smith,].) Surta Singh v. Emperor. 

1 Lah- 508. 

S 5 — Sufficient cause — Mistake of 

law — Leave to appeal to Privy Council — Two 
appeals decided by one judgment — Delay in 
preparing decrees , 

Where M’s suit for account against G was 
decreed in part by the Court below, and M 
and G having both appealed the High Court 
dismissed M’s appeal and decreed G’s appeal 
by one and the same judgment on 22-5-19, 
and 10 days time was spent in obtaining copy 
of the judgment of the High Court and on 
2-12 19, the application for leave to appeal 
was filed by M in respect of both the decrees, 
and on 25 -2-’ 20 the Bench having ordered the 
filing of 2 petitions in respect of the two de- 
crees M confined his application to the decree 
dismissing his own appeal and on 16-3-*20 M 
filed another application in respect of the de- 
cree in G’s appeal which was beyond the six 
months’ period prescribed under O. 45, R. 7, 
C> P* Code but the decree was signed on 24-2-’20 
and M applied for extension of time under S. 5 
Qf the Limitation Act and relied upon S. 12 (2) 
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of the Act he having applied for copy of the 
decree on 19-11 ’19. Held, the practice of the 
Patna High Court was to insist upon the filing 
of the decree either along with petition for 
leave to appeal or if it is not ready, to allow the 
decree to be filed later on when it is obtained, 
that the period of six months was not to bo 
computed from 24-2’20 when the decree was 
S'gned but from 22-5-19 the date of the 
decision and the time actually spent in obtain- 
ing a copy of the decree could only be deducted 
under S. 12 (2) of the Limitation Act. 

13 Cal. 104 not foil. 12 All 461 F. B; 23 Bom. 
442; 39 Cal. 766 Relied upon. 

Where there are two appeals decided by one 
and the same judgment two petitions for 
leave to appeal have to be presented in respect 
of the two decrees. The above practice bemg 
well known and the later decisions having 
settled the law, no indulgence could be granted 
under S. 5 of the Limitation Act. (Dawson 
Miller, C.J andAdami,J.) Mahadeo Prasad 
Sahu v. Gajadhar Prasad Sahu. 

1P.L.T 262:57 I. C- 312. 

— . g 5 — Sufficient cause — Negligence 

of servant of agent. £ 

The Court has power to extend time under 
S. 5 of the Lim. Act only in cases where suffi- 
cient cause has been shown. 

The negligence of a servant in the perfor- 
mance of the duties entrusted to him does not 
amount to sufficient cause within S. 5 of the 
Lim. Act. ( Miller , C. J. and Mullick , /.) 
JAMADAR J.ALESWAR D.AYAL SlNGH V. RAM H.ARI 

Sahu. 55 I. C 17, 

S. 5 — Sufficient cause — Presentation 

of appeal in wrong Co . rt- ■ 1 list* 'k z. 

An appeal agamst a decree passed in a suit 
valued at Rs 8,375 odd was filed in the Court 
of the District Judge and when the appeal was 
, returned for presentation in the proper Court 
! and filed in such Court, the period of limitation 
had expired. 

Held., that there was not a shadow of excuse 
| for filing the appeal in the wrong Court and 
that the mistake was inexcusable and the 
appeal was clearly barred by limitation. ( Shadi 
Lal and Broadway ,]J ) Nathu v. Moham- 
med Shafi. 2 Lah. L. J. 390, 

S- 6 — Applicability of — Cause of 

action accruing before birth of minor. 

A minor is not entitled to the benefit of S. 
6 of the Lim. Act in respect of a right to sue 
which accrued before his birth. (Shadi Lal 
and Dundas , JJ.) MiraN DlTTA v. Bihari 
Mal. 54 I. C. 838* 

Ss. 6 and 9— Minority— Effect, of 

• — Trespass before birth of minor . 

Where a person trespasses on immoveable 
property belonging to a person and after such 
trespass the owner dies leaving a minor son, the 
minor is not ’entitled to the exemption from 
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limitation inS. 6 of the Lim, Act. (Scott ‘Smith i 
and Wilberforce, JJ.) Ghtjlam Muhammad v. 
Ahmad Khan. 55 I. 0 335. 

S. 6 and art. 120 — Suit for decla- 
ration by after born sons — Limitation, 

One H. B, sold his occupancy rights on the 
27th August 1900. On 7th May 1913 his iour 
sons instituted the present suit for a declara- 
tion that the sale should not affect their rever- 
sionary rights. The four plffs, were born in 
1891, 1904, 1908 and 1911, respectively. As 
regards the eldest son L. D., he bemg over 21 
years of age when the suit was lodged, it was 
admitted that, the suit was barred by limitation. 
The other three sons who were born after the 
alienation were minors at the time when the 
suit was instituted, and it was claimed that so 
far as they were concerned the suit was in time 
having regard to the provisions of S. 6 of the 
Lim. Act inasmuch as two of them were born 
before their eldest brother had attained the age 
of IS and the period of limitation only began 
to run from that date. 

Held , that the three minor plffs. not having 
been in existence at the time when the right to 
sue accrued, could not take advantage of the 
provisions of S. 6 of the Lim. Act, and that the 
suit was consequently barred by limitation. 40 
Cal. 966 d : st. ( Chevis and Dundas, JJ.) 
Lachman Das v. Sundar Das. 

1 Lah. 558- 

Ss. 7 and ■ 8 and art. 44— 

Mitakshara Joint Family — Suit by younger 
brother more than three years after attaining 
majority . 

A suit brought by a younger undivided 
brother of a Mitakshara joint family is wholly 
barred under Ss. 7 and 8 and Art. 44 of the 
Lim. Act, if brought more than three years 
after the elder brother attained majority, even 
though the elder brother attained majority 
within three years prior to the suit. 38 Mad 
118 foil. 44 Cal. 1 P. C. dist. (Oldfield and 
Phillips , JJ.) Kuppuswami Aiyangvr v. 
Kamalammal. 43 Mad. 842 : 

39 M. L. J. 375 ; 12 L. W. 243. 

S, 7 and art. 44— Sale by mother 

as natural guardian — 'Suit by her sons one of 
whom is more than 21 — Suit barred against 
all 

Where a Hindu mother acting as a natural 
guardian of her sons sells their property without 
necessity, a suit to set aside the sale is barred 
by limitation, under S. 7 and Art. 44 of the 
Limitation Act (i.e.) three years after the eldest 
of her sons attains majority (Macleod, C . /. 
and Fawcett, J.) Babu Tatya Desai v. Bala 
Raojee Desai. 22 Bom. L B 1383. 

S. 9 and art* 180— -Execution sale 

— Confirmation — Subsequent application for 
setting aside sale— -Sale set aside regarding 
Some items — Application for possession — 
Limitation — Starting point— Suspension of 
time — Fresh cause of action , ' 
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A Court sale was confirmed without opposi- 
tion on 26 — 4 — 1913 and an application was 
made on 3 — 1—1914 to set it aside on the ground 
of iraud. It was set as*de on 25 — 6 — 1915 as to 
! part ol the properties sold The auction pur- 
chaser applied on 17-2-1917 for delivery of 
possession of the remaining properties. 

Held , by the Full Bench (Old field , J . dissenting) 
that the application was not barred under art. 
ISO of the Lim. Act, as time should be com- 
puted from the date of the order disallowing 
the petition to set aside the sale on the ground 
ot fraud, and not from the date of the first con- 
firmation 23 C, 775 P. C. followed. 

Per Abdur Rahim , O C.J.and Ritrn,J. 
Where an application is made for delivery of 
possession of properties sold in execution of a 
decree, the sale does not become absolute with- 
in art. 180 until the application made to set 
aside the sale has been disallowed and the sale 
upheld, though the order confirming the sale 
had been passed before the application to set 
aside the sale was made. 

Any deduction of time based on a rule of 
exclusion or suspension of time covering a 
larger ground than that traversed by Ss. 12, 

; 14, 15 and 3.6 and other similar provisions of 
the Limitation Act would be unjustified. 

Per Oldfield , J. — The existence of the cause 
of action for an application for delivery to 
which art. 180, applies is not suspended during 
the pendency of the proceedings for the setting 
a§:de of the sale, if in the mroumsharmes time 
had begun to run. Theie nc: a general 
equitable principle apart from the provisions 
of the Limitation Act under which time which 
has only began to 'run is suspended. 

Per Sadasiva Aiyar, J, Whenever proceed- 
ings are being conducted between the parties 
bona fide in order to have their mutual rights 
and obligations in respect of a matter finally 
settled, the cause of action for an application 
or for a suit the reb'ef claimable wherein 
follows naturally on the result of such proceed- 
ings should be held to arise only on the date 
when those proceedings finalfy settled such 
rights and liability. Notwithstanding S. 9, of 
the Limitation Act there are some exceptional 
cases where suspension even as regards the 
running of time on the cause of action for a 
suit can take place. Though S. 9, of the Limi- 
tation Act in terms relates only to a suit and 
not to an application the words 'to sue* have 
been taken as including ‘to apply' in execution. 
29 Bom 68, 36 Bom. 498 ref. 

Per Seshagiri Aiyar, J. — Subject to the 
exemption, exclusions, mode of computation 
and execusing delay etc., whjch are provided 
in the Limitation Act, the language of third 
column of the first schedule should be so inter- 
preted as to carry out the true intention of 
the legislature dating the cause of action from 
a date when the remedy is available to the 
party. This is a rule of construction and not a 
rule of law (Abdur Rahim, O. C. J, Oldfield, 
Sadasiva Iyer , Seshagiri Iyer and Bum, JJ) 
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Muthu Korakki Chetty v. Mahomed 
Madar Ammal. 

4:3 M. 185 : 3S M. L. J. 1 (P- B ) 

S- 9 — Suspension of — Temporary 

Satisfaction of claim — Annulment of-— Sub- 
sequent cause of action. 

Certain disputes between a principal and an 
agent were referred to arbitration and under 
the award thereon certain moneys were pa ; d 
by the agent in satisfaction of the claim The 
agent afterwards sued to set as’de the proceed- 
ings on the? ground that they were brought 
about by coerc’.on and succeeded in getting 
back the amount pa : d. The principal subse- 
quently sued the agent to enforce the original 
liability to account. 

The defendant inter alia pleaded that the 
suit was barred 

Held, that the setting aside of the satisfaction 
in the former proceedings gave rise to a fresh 
cause of action and that the suit was therefore , 
in time. (Wallis, C. J . and Scshagiri Aiyar , 
/) Muthuveerippa Chetty v Adaikeppa 
Chetty. 43 Mad 845 : 

39 M. L J. 312 : (1920) M. W. AT. 505: 

12 L. W- 240. 

g £0 —Applicability of — Trustee de 

son tort' — Suit for documents against . 

A trustee de son tort stands in the same 
position as an express trustee and a suit for 
accounts in respect of trust property comes 
under S. 10 of the Lim Act (Chatter jea and 
Panton , JJ.) D ham pat Singh v. Mohes k 
Nath Tewari. 24 C. W ST. 752: 

57 I C 805- 

S. 10 and Art. 120— Implied 

trust — Suit for accounts against manager of 
joint Hindu family. 

S. 10 of the Li nutation Act does not apply 
to an implied trust, but to an express trust 
A Karta of a Hmdu joint family is not vested 
with the property belonging to a joint family. 

Art. 120 of the Limitation Act which pro- 
vides 6 years limitation applies to a suit for 
accounts against a Karta of a joint Hindu 
family. (Chauduri *and Ncwhould , JJ.) Bis- 
wambar Harder v, Giribala Dasi. 

32 C. Ii. J 25 : 58 L C. 877. 

— S- 10 — Mortgagor and Mortgagee — 

Purchase of equity of redemption by mortgagee 
in contravention of O. 34, R. 14 C. P. C. (S. 99 
of the T. P. Act)— S. 10 not applicable — 
Mortgagee not a trustee. See C. P. Code 
O, 34, R, 14. 24 0. W- II. 229. 

— - S- 12 — Copy of decree— Application 

for — Date fixed for attendance to obtain copy 
—Copy ready before time — Deduction of time. 

Where judgment was delivered on 18-9-1 S 
and application for copies of the judgment and 
decree was made on 23-9-18 and the requisite 
number of stamps and folios was hied on 
28-9-18 and on the counterfoil of the applica- 
tion, it was notified that the appl cant was to 
attend for copies nip 3-104, 8 bqtthe copies were 
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made ready on 30-9-18 and the applicant 
obtained the copies on 2-10-18 and filed his 
appeal on 1-1 1-18 which was rejected as barr- 
ed by limitation counting the period from 
30-9-1S when the copy ot the decree was ready 
for delivery. 

Held , — that under the General Rules and 
Circular Orders of the Calcutta High Cour" 
followed in the Courls of this piovmce the 
copying department notified on the counterfoil 
1 of the application for copies the date when the 
applicant was to attend the office for them, and 
the applicant was entitled to a deduction of 
time under S. 12 of the Lim. Act from the 30th 
of September to the 3rd qf October, when he 
was required to attend the office for copies and 
the appeal was not time-barred (Jwala Prasad 
JJ.) Fauda Oraon v . Ganpat Ram 

1P.LT. 383 : (1920) Pat. 271: 

57 I C. 266. 

^2 — Copies — Deduction of time 

spent in obtaining — Delivery of copies to 
Copying agent. 

Against a decree of 11-12-1918 plff. appealed 
to the District Judge on 21-1-1919. The copies 
of the decree and judgment were applied for by 
the copying agent on 18-12-1918 and were 
attested on the 23rd, but were not made over to 
the copying agent till 2-1-1919. 

Held, that me copying agent must be taken 
as an agent of the appellants and delivery of the 
cop : es to him must be regarded as delivery to 
his principal. The whole of the time from 18- 
12-1918 to 2-1-1919 could therefore be deducted 

The appeal to the District Judge was con- 
sequently within time. 61 P. L. R. 1911. 
f Broadway, J,) Faizahmad v. Karim Elahi. 

55 I. C. 406. 

S. 12 — Copies — Exclusion of time 

spent in obtaining — Copies sent by post . 

Where an applicant for certified copies asks 
that they should be sent to him by post the 
time requisite for obtaining the' copies under 
S. 12 of the Lim. Act is the time from the 
date of the application to the date of posting 
the copies irrespective of the fact that the 
copies are ready for delivery before the latter 
date. (Lyle, A. J. C.) MussamUAT IQBal 
Jehah Begam v. Mathura Prasad. 

54 I C. 831. 

S. 12— Letters Patent appeal- 

copies of Judgment appealed from — Time 
spent in need not be deducted. 

Where an appeal under cl. 10 of the Patna 
Letters Patent was filed more than 30 days 
after the dale of the judgment, and it was 
contended that the Appellant was entitled to get 
a deduction of the time required for the obtain- 
ing of the copy of the judgment, although a 
copy of the judgment need not be filed along 
with the memorandum of the appeal under the 
said rule ; ' . . 
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Held , S. 12 of the Limitation Act has no 
application at all It is excluded by the opera- 
tion of R 2 Chap VII oi the H'gh Court Rules 
by virtue oi the provisions in S. 29 oi the 
Limitation Act. 

S. 29 ot the Limitation Act gives expression 
to the principle that where there is a statute 
or special law la ; d down regardmg particular 
and spec’al cases the legislature does not intend 
by an enactment oi general import to interfere 
with the provisions already made in an earher 
enactment in the special cases (Hiller, C J. 
and Mullick , J.) Deokilal v Ramynynd 
Lal. (1920) Pat. 333 

-S 12 and Arc- 151 —Limitation 

— Copy applied for after expiry of time for 
appealing — Exclusion of time. 

In computing the time to be excluded under 
S. 12 of the Limitation Act the time requisite 
for obtammg a copy does not begin unul an 
application tor a copy has been made. 12 All 
461 foil 

An appellant is not entitled to deduct the 
time requisite lor obtaining a copy if the appli- 
cation tor copy was made after the expiry of 
the period prescribed for appeal ; ng m the first 
schedule to the Limitation Act. 

Time may be extended when a litigant has 
been nrsled by a change m the pract ; ce of the 
Court. (Mookcrjee and Fletcher, JJ ) Nibaran 
CHANDRA DtJTT V MARTIN & CO, 

32 Cal L J. 127 : 58 I. C- 408- 

*S. 12 — Miscellaneous appeal — ■ Decree 

drawn up— Time spent in obtaining copy of 
decree — Deduction of. 

Wnere a formal decree has been drawn up in 
a miscellaneous case under S. 4.7 C. P. Code 
the time requisite for obtaining a copy ot such 
a decree wmch embod’es the complete adjudi- 
cation in the case is to be deducted under S. 12 
ot the Lim Act. 17 All. 213. foil. 6 C. W. N. 
283 d’St. 14 I. C 1005 toll ( Das and Foster, 
JJ ) Mahesh Kant Chowdhry v. Ch. Ram 
Prasad Rai 1 p. L. T, 33 : (1920) 

Pat. 75: 54 I. C. 630. 

S. 12 — “Time requisite for obtaining 

copies of judgment ” — Vacation time ■ — • Inter- 
vention of — Applicant if can deduct 

Where the - Judgment appealed against was 
delivered on 21st December, 1918 the first day 
ot the Christmas vacation the appellant 
applied for copies on 7th January, 1919 which 
was some days after re-opening. 

Held, that tne time xor appeal began to run 
from tne day tollowing that on which Judgment 
was delivered and that the appellant was not 
entitled to add the days during which the 
Court was closed ior Christmas as part oi the 
time reqirsiie for obtammg copies under S. 12 
of the Limitation Act. 

The express : on time requ*s'te for obtaining 
copies means t ; me re?.sona K1 y requ : s?te on the 
fact of the cas. 1 » J - ail d Krishnan 
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J.) Donepudi Subrymanyam V. NURE Nara- 
simham. 43 Mact 640 : 38 M. L J. 465: 
11 L.W 483 : (1920) M. W- N 293: 

56 I- C. 67. 

• -- -s 12 (2) and (3)-— Copies of Judg- 

ment and decree — Time spent in obtaining — 
Deduction of- — Mode ot calculation. See (1919) 
Dig . Col 7 06. Ali Mahomed v Nathu. 

1 Lak. L. J. 106 : 54 I C. 879. 

S 12 (2) and (3)— Time requisite 

for obtaining copies of judgment— Judgment 
on the last day of the Court— Application. 

Where judgment was pronounced sufficiently 
early on the last days preceding certain holi- 
days during winch the Court remamed closed 
and an application for copies of judgment and 
decree was made on the reopening date. 

Held , that the holidays could not be deducted 
in computing the time for appealing. 11 X. C. 
339 and 11 11 L. W. 483 foil 27 Mad. 21 dist. 
(Ayling and Coutts Trotter , JJ ) Masilamani 
v: Arunga Mu dali 12 L. W. 460* 

S. 12- (2) — Time requisite for obtain- 
ing copy of decree appealed from — Meaning 
— Appeal with copy of decree obtained by 
another party — Appellant if entitled to a 
deduction under the section. 

Wnen it appeared that the appellant in an 
appeal preferred to the High Court applied 
wituin the prescribed period ior a copy of the 
decree appealed against but allowed the appli- 
cation to be d'sm ssed for non-payment of the 
copying charges and subsequently filed the 
appeal together with a copy oi the decree which 
had been obtamed by another party held, that 
the appellant was entitled under S. 12 (2) of 
the Limitation Act to deduction of the time 
taken in obtaining such a copy. 12 M. L, J. 385 
not foil. 29 A. 264 ioll. 

There are no grounds for importing into S. 
12 the restriction that the copy of the decree 
must have been obtamed on the application of 
the appellant himself. (Wallis, C. J . and 
Krishnan , J ) Aminudeen Sahib v. Pyari 
Bai. 43 Mac! 633 : 38 M- L J. 340 : 

11 L W- 370 : 501. C. 73. 

S 12 (3 )— Connected appeals — Only 

one copy of judgment filed— Time for obtain- 
ing copy of judgment. 

According to the settled practice of the 
Patna High Court, when several suits are dis- 
posed ot by one judgment, in appeal to the 
High Court only one copy of the judgment is 
required to be filed. 

Under S. 12 (2j of the Lim, Act the time 
taken for obtaining a copy of the judgment 
w : ll be deducted in computing the period of 
limitaiion for each of the several analogous 
appeals 17 All 213 appl. (Miller, C. J . and 
MuHich, J.) Mussammat Bibi Umtul v. Kam 
Charan Chamar. 

1 P. L T. 562 : 58 I. 0 991. 

Ss 14 and 29 (b)~ ■ Applicability- 

Suit to enforce registration of a document—* 
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Registration Act, S. 77 — Suit instituted in wrong 
court within time but beyond that time in the 
proper Court. See (1919) Dig . Col. *107 . 
•Kalimuddin Mollah v. Sahibuddin Molla. 

47 Cal 300 s 54 I. C 705. 

Ss. 14 and 29 (1) (b)— Applicabi- 
lity — Suit tor registration ot document — Regis- 
tration where ot is reiused by registrar— Period 
if can be extended if proceedings were institut- 
ed in wrong Court in good taffh Sec (1919) 
Dig . Col. 707. Khagendran.yrayan Roy v. 
Bamni Barman i. 54 I. C 228- 

S- 14 — Exclusion of time — Plaint 

presented in wrong court-— Order for return — 
Vacation time — Exclusion of. 

A suit to recover money due on transactions 
irom 20th May 1918 to 26th June 19 i 3 was 
filed in the Hubli Court, when it opened after 
the vacation on 7th June 1916. It was then 
found that the Hubli court had no jurisdiction 
to entertain the plaint, and the plaint was 
ordered, on the loth January 1917, to be 
returned for presentation to the proper court. 
The plaint was however, actually returned on 
the 25th item and presented on the same day 
to Haveri. Court : — 

Held , (1) that the plaint was entitled to ex- 
clude the period irom 7th June 1916 to 25th 
January 1917, under S. 14 of the Indian Limi- 
tation Act 1908. 

(2) that the plaint could, in excluding the time 
which was taken up by the proceedings in the 
Hubli Court, also take advantage of these days 
during which the court had been closed for 
the vacation; that is the period from the 20th 
May 6th June 1916. 38 Mad 131. diss. from. 

(Macleod, C.J, and Fawcett , J .) Basvanappa 
v . Krishnadas Govardhan Das. 

22 Bom. L R 1387. 

, S. 14 — Period during which proceed- 

ings were pending in competent court, not to be 
excluded. See Chota Nag Ten. Act, S. 87. 

(1920) Pat. 302. 
— - — — S. 14 — Sufficient cause — Delay in 
•seeking execution — Prosecution of a suit. See 
C. P. Code, S. 47 . 22 Bom. L. R. 238. 

* pS. 15, and arts- 181 and 182— 

Application for execution — Limitation— -Sus- 
pension of, when. 

Where no obstacle actual or resulting is 
imposed upon the execution of a decree by the 
Court executing the decree or by a Court before 
K which an appeal from an order passed in the 
execution proceeding is pending or by the 
Court before which a suit or appeal to contest 
the validity of the decree or the order passed 
in execution is awaiting trial there is nothing 
to stop the running of limitation either under 
Art 181 or under Art. 182 of the Lim. Act. 
(Kanhaiya Lai , A.J.C ,) Kalka Singh v, 
Gur Sarah Lae. 54 I. C 426- 

r — S- 15 and Arts. 181 and 182— 

Execution of decree — Temporary suspension 
Iff Execution hy injunction • — Limitation , 


LIMITATION ACT, S. 18- 

A final decree for sale was passed in a 
mortgage suit on 29th August 1913, and an 
application for execution ot the decree was 
made on ISth April, 1914. While this appli- 
cation was pending a suit was instituted for a 
declaration that the decree had been obtained 
by fraud, and on 9th December, 1914 an injunc- 
tion was obtained in that suit restraining the 
decree-holder irom executing the deeree. On 
26th April, 19 j 5 that suit was dismissed and 
the bar of injunction came to an end. An 
appeal was filed and it was dismissed on 19th 
April, 1917. Thereafter the decree-holder 
applied in execution on llth June 1918. Held 
taat assuming that this application was, one in 
continuation of the former application Art. 181 
oi the Limitation Act would apply, and it was 
necessary for the decree-holder to come into 
Court within three years of the date of the 
removal of the bar ot injunction : the present 
application was accordingly time-barred. 26 
All 156 foil; 2 A. L. J. 276 and 2 A. L. J. 397 
(P. C ) dist. (Tudball and Sulaiman , JJ .) 
Balwant Singh v. Budh Singh. 

42 AIL 564 : 18 A- L J. 642 : 

56 I G. 1006. 

Ss- 15 and Art- 182— Stay of 

execution ot decree — Order permitting execu- 
tion only on security being furnished by decree 
holder within specified time — Effect of —Deduc- 
tion of time during which order was inforce. 
See (1919) Dig Col. 7 10. PaNdey Satdeo 
Narayan v. Skim ati Radhey Kura. 

5 Pat L J. 39- 

S. 15— Stay of execution — Time not 

to be deducted under S. 48 C P* Code. See C. 
Code, S. 48. 54 I. C 279- 

S. 15 j (2) — Suit against private 

person — J oinder of Secretary of State unneces- 
sary — Limitation — Computation of. 

Where a plff. under a mistake of law or fact 
conceives that he has a cause of action against 
the Secretary of State or a public body in addi- 
tion to his cause of action agamst a private 
person and joins without reason the Secretary 
of State or the Public body he shall not be 
entitled to invoke the assistance of S. 15 of the 
Lim. Act and to extend the period of limita- 
tion ordinarily allowed against the private 
person by two months. (Stuart, J .) Ladli 
Prasad v. Nizam Ud-Din Khan. 

22 O. C. 342: 641. C. 535. 

Ss, 18 and 20 — -Acknowledgement 

of payment by manager when effective to 
extend time against other members of the family 
who are 'co-obligors — Payment by an agent 
through his servant, payment on behalf of the 
principal. See (1919) Dig. Col. 714. DURAI 
Swami Aiyar v. Krishnaier. 54 I C 318. 

; — S. 18 and Art- 164— Fraud- 

Application to set aside ex parte decree-^ 
Starting point. 

To take the benefit of S. 18 of the Limitation 
Act on an application to get aride an eas fa'tte 
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LIMITATION ACT. S. 19- 

decree it must be proved not that the ex parte 
decree, was obtained by fraud but that the 
defendant was -kept from knowledge of the 
decree having been passed by fraud. 

The words “ when the summons was not 
duly served ” in Art. 164 of the Limitation 
Act refer to the summons given for the first 
hearing of the suit. Where there has been due 
service of such summons the mere fact that the 
defendant has not received notice of an adjourn- 
ed hearing will not cause limitation 10 run 
from the date on which the defendant becomes 
aware of the decree having been passed. 

An application for setting aside an ex parte 
decree cannot be regarded as one for review 
and the law of limitation cannot be evaded 
merely by altering the description of the appli- 
cation and calling it a review. 13 I. C. 318 ; 
131 P. W. R. 1912 foil. ( Chevis.J .) Mussam- 
mat Lal Devi v, Amar Nath. 57 I. C. 15- 

S • 19 — Acknowledgment — Construc- 
tion — Conditional acknowledgment. Sec (1919) 
Dig. Col. 712. Perumal Gootdan v, 
Danasekhara Sankanidhi. 

58 I. C. 447. 

S. 1 9 —Acknowledgment — Effect of 

— Barred debt not revived. 

An acknowledgment under S. 19 of Lim. 
Act saves limitation if it is made before the 
original debt, which is always the basis of the 
suit, is time barred. (, Jawala Prasad, J ) 
Suraj Prasad Pandy v. W. W. Boucke. 

5 P.L. J.371 : 1 P. Ii.T. 190:’ 

56 I. C 379- 

S- 19 — Acknowledgment implied — 

Liability in dispute — Acknowledgment as to 
principal — Effect on interest. 

An acknowledgment of liability within the 
meanmg of S. 19 of the Limitation Act need 
not be express but there must be a necessary 
implication so that the acknowledgment is clear 
and unequivocal. 

The acknowledgment must also distinctly 
and definitely relate to the liability in d spute 
and not to pay liability. 

An acknowledgment of liability in respect of 
the amount due as principal does not invoke 
an admission to pay interest. (Fawcett, J. C; 
and Raymond , A. J. C) Firm of Messrs. 
Filip & Co , v. Mahomedalli Essaji. 

13 S. L. B 183 : 55 I C 822. 

• Ss. 19 and 20— Acknowledgment 

of liability — Account debiting a particular 
Stem against plff. — Part payment of principal. 

Where the defendants sent a letter and 
memorandum of account to the plaintiff stating 
that they were squaring an account of Rs. 1,634 
by debiting agamst the plaintiff Rs. 1,497 odd 
due to the defendants from a third party and 
remitting the balance to the plaintiff, Held , 
there was an acknowledgment within the 
pueaning of S. 19 of the Limitation Act in 
Aspect of the whole sum of Rs, 1,634. 


LIMITATION ACT, S. 19- 

A part payment ot principal, appearing in the 
handwritng of the person making it, is not 
required by S. 20 of the Limitation Act to be 
expressly stated as be mg such. (Piggott, and, 
Gokul Prasad , JJ.) A Curlender v. Abdul 
Hamid. 13 a. L J. 1131. 

S 19— Acknowledgment of liability — • 

No presumption that cla n m acknowledged was 
not barred on that date — Mortgage — Redemp- 
tion. See Mortgage, Redemption. 

18 A- L. J. 789. 

S 19 — Acknowledgment of liability — • 

Suit for balance of account and damages . 

In this case the plff. relied on an acknow- 
ledgment of the defendants to bring his suit 
w tnin limitation. This acnowledgment was 
contained in a Jawab-i-Dawa m a previous 
suit and was to the following effect. “ Para- 
graph No. 2 of the plaint is to this extent 
correct that we with other partners entered 
into a contract on the 25rd September, 1909 to 
supply 4,000 maunds of cotton and in this 
connection a Satta was executed and on 
account of this contract the defendants have 
been supplying cotton to the plamtiff and have 
been takmg money from time to time. The 
accounts have not yet been settled with the 
plaintiff . ” 

Held , that where the existence of an account 
is admitted the inevitable deduction must be 
that the person making such an adimss’on 
; acknowledges his liability to pay his debt, if 
anv debt is found against him. 

33 C 1047 P. C. 23 C. 844 at p. 851 ; 3 I. C. 

! 19 ; 45 P. R. 1910 ; 35 B. 302, relied on. 

12 I. C. 378 ; 36 M. 68 ; 32 I, C. 497 : 155 P. 
L. R. 1906 referred to. 

Consequently that the admission relied on 
in this case amounted to an acknowledgment 
of liab ; lity to pay and that the bar oi limita- 
tion was saved thereby, (Shadi Lai and Wil - 
berforcc, JJ.) GangA'Sahai v. Kh vzan Chand. 

1 Lak. 357 : 2 Lak. L J 107 : 

58 I. C 787. 

S 19 — Acknowledgment — Suit for 

possession of laud mortgaged — Acknowledg- 
ment contained in bonds — Part of considera- 
tion entered as being interest due on mortgage . 

Plffs. sued for possess'on of certam land 
which had been mortgaged to them and claimed 
an extended period by reason of the existence of 
certam acknowledgments by the mortgagor. 
Th ; s extension was claimed on the basm of 
acknowledgments contained in bonds, dated 
1899 and 1903 executed by the mortgagor in the 
plaintiff's favour. In these bonds part of the 
consideration was entered as being the interest 
due to the plaintiffs on the mortgage in the suit. 

Held , that the admission of liao'lity to pay 
interest under the mortgage in the bonds of 
1899 and 1900 amounts to an acknowledgment 
of habdity under the mortgage including, 
liability to give possession to the mortgaged, 
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LIMITATION ACT, S- 19- 

25 Cal. 844 ; 54 I.C. 985 foil. [Leslie Jones and 
Dumias , JJ.) Anant Ram v. I hay at Ali Khan 

2 Lah L J 549 

S. 19 — ' Duly authorised agent 

acknowledgment by — Person having general 
authority to settle claim may acknowledge to 
save time. See (1919) Dig. Col. 714. Raja 
Braja Sundae Dele v. Bhola Nath. 

55 I C 543. 

S- 19 Sxpl 1.— Acknowledgment 

— Requirements of val ; d ackrow J cd°mcut. 

An acunowledgraen: o. R ii.y '."der S. 19 
Indian Limitation Act need not necessarily be 
in respect of the particular reliet prayed for 
in a suit or application. It is a sufficient 
acknowledgment it it is ot a lability, whether 
pecuniary or in relat'on to other obligatmns, 
and is in respect oi the property or right wmch 
is the subject-matter oi the suit or application. 

Explanation to S. 19 Ind’an Limitation 
Act does not mean that an acknow- 
ledgment will be insuffic : ent if it onrts to 
specify altogether the nature of the property 
or right though it will be sufficient if it omits 
to specify the “ exact ” nature oi the property 
of right. The word “ exact ” is intended to 
qualify the specificat'on oi the nature ot the 
property or right rather than oi the property 
or right itself. 53 I A 165 ; 21 O. C. 151 Rei, 
6 O. L J. 248 foil. {Wazir Hasan , /. C ) Jage- 
shar Singh v. Bie Ram k 23 O C. 176 

S 20 —Part payment of principal— 

Handwriting of person making the same — 
Satisfaction of the debt not appearing in 
writing — Sufficient part payment . 

The defendant, who owed the plaintiff two 
sums of Rs. 371 and Rs. I,3c0 paid Rs. 745 
with a letter wh'ch ran thus. 

" The reason for writing the letter, is that 
your letter is received I have sent currency 
notes of Rs 500 and a Hundi for Rs. 235 in 
all Rs. 73 7, Credit them. ” 

A question having arisen whether tins con- 
stituted part payment o; principal of the debt 
of Rs. 1,350 w'tlvn the mean ng oi S. 20 of the 
Indian Limitation Act, 1908 

Held , that there was part-payment of the 
principal within the mean mg of S. 20 of the 
Limitation Act, 1908 inasmuch as the fact ot 
payment appeared in the handwriting of the 
person making the same and as it appeared on 
the evidence in the case that the payment was 
in part satisfaction of the principal of the debt. 

Where a creditor proves that the fact of the 
payment appears in the handwriting of the 
person making the same ?nd also that the pay- 
ment is really in part-satisfaction oi the prin- 
cipal of a debt, he is entitled to have the benefit 
oi the saving provision oi S. 20 of the Indian 
limitation. Act, 1908. {Shalt and Hayward, 
JJ) Saxaram Maxchand Gvjae v. Keval 
PaDamsi GUJar. 44 Bom. 392 : 

22 Bom- L< B- 313 : 56 I. G- 429. 


LIMITATION ACT, S. 21- 

&. 20— Part-payment of principal — • 

Payment in the handwriting of debtor , if 
essential— Authority to agent to be proved . 

Under S. 20 of the Lim. Act when an agent 
makes payment it is he who should endorse the 
entry of payment and the debtor’s band- 
writing is not required 23 Cal. 546 ; 26 Bom, 
246 dist. 13 C. W. N. 17 commented upon. 

The law of limitation must be strictly 
mterpreted, and the plamtiff has to prove that 
the person making payment is a duly authoris- 
ed agent. (. Adatni,] .) Babu Baxv/aki Lal 
v. Ram Chandra Singh. 1 P. L T 17 ; 

54 I. C- 802. 

S. 20 (2) and Art 116— Mortgage 

of V dtan lauds- Mortgage void on mortgagor's 
death — Bom Hereditary OfficerPs Act (III of 
7874) S. 5 — Mortgagor's heir recovering posses- 
sion of mortgaged property — Suit by mort- 
gagee to recover mortgage money — Limitation. 

Certa : n Vatan lands were mortgaged in 1893 
by the then Vatandar with possession for a 
period of twelve years for a sum oi Rs. 2000. 
The deed ot mortgage contameda covenant: “If 
there be any hindrance to the continuance of 
the land, I shall pay the sa ; d sum together with 
interest thereon out of my other estate and 
personally in the year in waich the hindrance 
may arise” The mortgagor died in 1901. The 
mortgage having thereafter become under S. 
5 of the Bombay Hered'tary Officer's Act, 1874, 
the mortgagor’s son sued to recover possession 
'of the property and obtained possession m 1914. 
Shortly afterwards the mortgagee's sons sued 
to recover the mortgage amount : — 

Held, (1) that the suit was barred by limita- 
tion ; 

(2) that tlie covenant in the mortgage deed, 
meant only a personal obligation by the mort- 
gagor and came to an and with his death ; that 
the dale of the subsequent d ; spossession or the 
hindrance caused to the enjoyment of the pro- 
perty after the death of the mortgagor had 
nothing to do with the question oi bmitahon 
and that the time aga nst the mortgagee could 
not be taken to commence from the date of such 
hindrance ; and 

(3) that the suit was not saved under S. 20 (2) 

of the L’m. Act, ior after the death of the 
mortgagor the possession oi the mortgagor was 
only the possession of a trespasser claiming' a 
limited interest in the property as a mortgagor. 
(Shah and Crump , JJ.) Krisxnaji Sakharam 
Deshpande v, Kashjim Mohiddinsahib 
Havaldar. 44 Bom. 500 : 

22 Bom. L B 385 : 57 I. C- 76. 

S- 21 —Joint Mortgagors— Payment 

of interest by one — Effect as against others. 

The dist'nciion between simple debts and 
real debts mamtamed in the English statutes 
of limitation *s abrogated by S. 21 of the 
Limitation Act There ; s no d ; sanction made 
by the section between the case of co-morf- 
gagors and that of co-mortgagees. 
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LIMITATION ACT, S- 22. 

The word “ joint contractors” in the section 
includes joint mortgagors also 

S. 21 ot the Lim Act is really an explanation 
to S. 19 and 20 of the Act. The object ot the 
explanation is to provide that one only oi the 
contracting parties shall not ordinarily impose 
a liability on the matter by anything done 
by him. IA notation whether treated as a right 
or as a disabdty is prim a facie personal and 
unless the Legislature so provides a co-operative 
right or liability should not be imposed. 
{Spencer and Seshagiri Aiyar,JJ .) Muthu 
Chettiar v. Muhammad Hussain. 

55 I C. 703 

S. 22 — Addition of parties— Limita- 
tion. 

If a person is already represented in a suit 
by a party to the suit, his joinder is not the 
joinder of a new plamtiff or a new defendant, 
within S t 22 of the Limitation Act. (Mittra, A. 
J . C J Nafher v. Narain. ’ 

56 I. C 386. 

S- 22 — Addition of party — Necessary 

party. 

Where a necessary party has been omitted 
without wnose presence on the record the suit 
cannot be adjudicated upon, and such party is 
added alter tne period of limitation has expired, 
the suit is barred against all the defendants. 
(Scott Smith, J.) Karm Narain v. Sal am at 
Rai. 57 I. C. 52. 

S 22 — Application under S. 105 of 

the B. T. Act — Addition of parties — Lim. Act 
S. 22 applicable. See B. T. Act, Ss. 105 and 
188. 25 C. W. XL 38. 

S. 22 — Partition — -Suit — All sharers 

to be impleaded — • Omission — Failure to 
implead some within period ot limitation — Suit 
bad. See Partition. 55 I C. 62* 

,g 23 and Art 120— Suit for in- 
junction restraining deft . from discharging 
water on to plffs. shop — Limitation — Con- 
tinuing — Wrong — Terminus a quo — Injunc- 
tion — Damages — New Case 

Article 120 being the -residuary article pre- 
scribes the period of limitation for a suit for 
injunction ; but the terminus a quo is the date 
when the right to sue accrues. 

The plaintiffs had a fresh cause of action on 
each occasion when the defendant discharged 
water through the parnala on to the plaintiffs’ 
roof and they are entitled to rely upon the last 
occasion when this was done as the starting 
point of Imitation unless the defendant has 
acquired an indefeasible right or easement by 
20 years’ enjoyment. 24 W, R, 97 ; 25 L, C , 
185 foil. 

The question that as the plaintiff’s have not 
suffered- any substantial injury they should 
have been granted not a mandatory injunction 
but monetary compensation was not raised m 
either’ of the Courts below and it cannot be 
'raised for the first time in the Court of second 


LIMITATION ACT, S- 28. 

appeal. (Shadi Lai, C J.) Nur Muhammad 
v. GaUki Shankar 2 Lah Xj. J. 463 : 

50 I C. 1003- 
Ss. 26, and 28— L imitation govern- 
ing defence plea. Sec Lim Act, Art 12 (a) 

22 Bom L R. 1082- 

S. 26 — Right to maintain ferry — 

Easement. 

The right to establ sh and maintain a ferry 
over the property of another is a right of ease- 
ment within the meaning of S 26 of the 
Limitation Act and 1 in order that the right 
should be absolute and indefeasible it is neces- 
sary that the right should be exercised as an 
easement and as oi right for 20 years. 

Where acts of possession can be attributed 
to mere easement, they are consistent with the 
possession remaming with the owner, and the 
latter is not consequently dispossessed thereby. 
19 Cal. 253 ref. (Das and Adami, JJ) Pardip 
Singh v. The Secretary of State for 
India. 

5 Pat- L. J 500 • 1 Pat- L. T. 395 : 
(1920) Pat- 297 : 57 I. C 516. 

S- 26 — User as of right — Presump- 
tion . 

Plffs. and defts. were co- sharers in a well. To 
gain access to this well from the road it wts 
necessary for the plaintiff to go across certain 
fields belongmg to defts. Plaintiffs had used 
this road without let or hindrance for a period 
of 20 years and this road was the only road 
they could use to gain access to the well. 

Held, that having regard to the habits of the 
people of this country the enjoyment of the 
road “as of right ” within S. 26 of the Lim. 
Act should have been presumed. ( Broadway , 
J) Diwan v, Jagta. 1 Lah. 206: 

56 I. C- 728- 

S. 28 — Adverse possession — Essen- 
tials of. 

The act of the District Magistrate in main- 
taining a ferry over the property of the plffs. 
did not constitute adverse possession to bring 
into operation the rule of 12 years’ limitation 
as there was no intention to dispossess the 
latter, and the right to establish and maintain 
a ferry over the property of another is a right 
of easement for which 20 years’ user is neces- 
sary under S. 28 of the Limitation Act. 

It is the intention of the defendant, which 
i guides the entry and fixes its character. 19 Cal. 
253 ; (1900) 1 Ch. 19 applied. ( Das and Adami, 
JJ.) Pardip Singh v. The Secretary of 
State for India in Council. 

5 P. L. J. 500 : 1 P. L. T. 395: 
' (1920) Pat. 297 : 57 I. C. 516- 

3. 28 — Adverse possession for 

statutory period— Acquisition of like — Subse- 
quent dispossession . 

A person who has, by adverse possession, 
acquired an indefeasible title to property under 
S.-28, of the Lim. Act, is entitled to maintain 
a suit for. its possession if he , subsequently 
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loses it. (Jwala Prasad , J.) Ram Brich Singh 
v . Musammat Sanjhari Koer. 

58 1 C 3S0. 

• 8 . 28 and Art. 135 —Mortgagor 

and mortgagee — Constructive— Possession of 
prior mortgagee — Puisne mortgagee entitled 
to obtain possession on redemption — Rights 
of puisne mortgagee — Limitation. 

Plaintiff, son oi one or the mortgagors, sued 
the defendants 1 and 2, sons oi a puisne mort- 
gagee and impleaded the other mortgagor as 
defendant No. 3. The mortgage in favour of 
the father of defendants 1 and 2 was made on 
the 24th November 1899. The lands mortgaged 
with the exception of 2 hanals were already 
mortgaged to the previous mortgagees and were 
in their constructive possession through the 
mortgagors as their tenants. The puisne mort- 
gagee was put in possession of two hanals of 
land and the possession over the land already 
under mortgage was deferred and the puisne 
mortgagee was empowered to take possession 
by effecting redemption oi the prior mortgages. 
In 1913 puisne mortgagee made an application 
to the Revenue Court seeking redemption and 
on the 26th of July 1915 the Court made an 
order for the redempt'on of the previous mort 
gages. Possession was awarded to the puisne 
mortgagee (or his sons defendants 1 and 2) 
on the 31st July 1916. The final order direct- 
ing mutation of names was made on the 29th 
January, 1917. In the same year the defendants 
1 and 2 served a nonce of ejectment on the 
plaintiff and defendant No. 3. Thereupon 
the present suit was institured by the plaintiff 
for a declaration that the land in dispute was 
not under mortgage with defendants 1 and 2 
that the plaintiff and defendant No. 3 were in 
possession thereof as owners. 

Held , that the right of the defendants to 
obtain possess ; on under the mortgage in their 
favour was in no way extinguished and they 
had full right to obtam possession within 12 
years from the date of the redemotion of the 
prior mortgages 48 I. C. 916. foil ; 38 P. R 
1894 Ref ; 14 C. W. N. 439. d’st. (Abdul Raoof , 
/,} B AS A NT A V . INDAR SlNGH. 

2 Lab. L J. 419. 

j -Art. 11 — Applicability of — Person 

not a party to claim proceedings . 

Article 1 1 of the Limitation Act does not 
apply to a person who was not a party to the 
proceedings in which the order sought to be 
set - aside was made 32 A. 88, foil. (Scott 
Smith , J.) Karm Narain v. Salamrat Rai. 

57L C. 52 

Art. 11 — Applicability of —Sale in 

execution of money decree — Application by 
prior mortgagee to sell subject to mortgage 
• — Dismissal for delay — Suit for possession — 
Limitation. 

In execution of a simple money decree pro- 
perties of the judgment-debtor, which had been 
usufructuarily mortgaged by him to A, were 
Cached and sold and purchased by.R. A few. 


LIMITATION ACT, ART. 12, 

days before the sale however, A applied to 
have the properties sold subject to his mort- 
gage and asked the Court to have it so stated 
m the sale proclamation but his application 
was dismissed as being too late. In a suit 
brought by A agamst B more than a year after 
the date of the order dismissing A 5 s application 
for the recovery of possession of the properties 
on the strength of the mortgage, held that the 
suit was barred under Art. 11 of the Limita- 
tion Act and that it was open to B to raise the 
plea that it was so barred. ( Sadasiva Aiyar 
and Spencer , JJ) Velu Padayachi v. 
Arumugam Pillai. 

38 M L. J. 397 : 11 L. W. 343: 
27 M. L T- 312 : 56 I- 0-481. 

Art. 11— Scope of — Order under 

CP.C,0.21,R. 103 without investigation — • 
Limitation. 

Art. 11 of the Limitation Act is sufficiently 
w : de to cover the cases brought under O. 21. 
R. 103 C. P. Code and there is no justifica- 
tion restricting the operation of the Article 
only to those cases where investigation has 
taken place (Coutts and Sultan Ahmad , JJ.) 
Saiyed Raziuddin Hassain v. Bindesri Pra- 
sad Singh. 5 Pat L J. 652: 

581. C, 37. 

Art- 11 — Suit to establish title— 

Execution — Objection to attachment over- 
ruled. 

Where an objection to the attachment of pro- 
perty in execution of a decree is disallowed the 
remedy of the aggrieved party is by a suit 
under O. 21. R. 63 C. P, C. to establish his 
right to the property and such suit must be 
brought within one year from the date of the 
order d ’sallowing the objection. (Walsh, J.) 
Ram Niranjan Tewaki v. Khanv Rai. 

57. I C. 5. 

Art 11 (a ) — Suit for possession— 

Order under O. 27, R. 99 C. P. C. refusing 
possession to execution purchaser — Limita- 
tion . 

If an execution purchaser asks to be put in 
actual possession, when he is not entitled to 
such possession, and his application is dis- 
orssed under O. 21, R. 99 C. P. C. a suit for 
actual possession must be brought within one 
year under art. 11 of Lira. Act, (Lord Dune- 
din ) Baldeo v. Kanhaiya Lal. 

16 25T. L R. 103 :240 ¥- ET. 1001: 
(1920) M. W. 545 : 12 h. W. 408: 

58 I. C. 21. (P. C ) 

-Art. 12 — Minor — Suit to set aside 

execution sale — Irregularity , 

A suit for possession of the property sold in 
execution of such a decree is governed, by art. 
12 of the Lim. Act. (Scott- Smith, J.) Imam Din 
V. PURAN CHAND. 

1 Lab. 27 : 55I.Q 833- 

~ Art. 12 (a) and Ss. 26 and 28 - 7 - 

Revenue sale — Suit to set aside — Limitation 
for defence that a revenue sale is void — JR&y- 
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cnne sale and court sale — Effect of — Defence 
Limitation governing. 

M. an inferior holder, brought a Civil suit 
against S. the Inamdar Khot, tor a declaration 
that his hands were exempt from payment of 
assessment this suit was pending, S brought 
Assistance suits (madat) in the Mamalatdar's 
court to recover arrears of assessment from him 
and obtained a decree. The assessment not hav- 
ing been pa ; d, the lands were sold at a revenue 
sale on the 27th May 1904, and the sale was 
confirmed on the 6th August 1904. About that 
time M obtained a decree in the Civil Court 
that the lands were held free of assessment. 
Notwithstanding the revenue sale the land's 
remained in M's possession as before. In 
1914 the auction-purchaser at the revenue sale 
sold his right to L. In 1915, R sued to recover 
possession of the lands from M. In this suit 
M pleaded in defence that the revenue sale was 
void and gave no right to R. M also brought 
another suit agamst R and S for cancellation 
of the revenue sale and for a declaration that 
R did not obtain any right at the sale 

Held, (1) that the second suit by M Was 
barred by the provision of 12 (a) of the Limit- 
ation Act 1908 (2) that in the first suit by R 
M was entitled, irrespective of Art. 12 (a), to 
raise the question whether or not the revenue 
sale was val’d. 

(3) That the revenue sale, was under the 
circumstances, invalid. 

Unless a suit falls under S. 26 or 28 of the 
Lim. Act, 190S, there is no bar of Limitation 
to a defence. 

When a decree is passed against a defendant 
in a civil suit and ids property is put up for 
sale in execution proceedings and he does not 
ask for a stay of execution, the purchaser at 
the execution sale acquires a good title although 
it may happen that eventually the decree 
against the defendant is set as ; de on appeal. 
There is a very great distinction between sales 
in execution of Civil Court. Decrees and sales 
by revenue courts for arrears of assessment. 
If it appears that as a matter of fact the 
defendant in the revenue proceedinges is enti- 
tled to hold his lands free of assessment, any 
sale which takes place on the footing that he 
is bound to pay assessment is invalid and the 
purchaser at such sale cannot acquire a good 
title except by adverse possession. (. Macleod 
C. J. and Heaton, J.) Mahadev Narayan 
Datar v. Sadashiv. 

22 Bom. L R. 1082. 

Art- 13 — Decree — - Execution — 

Attachment — Suit by purchaser from Judg - 
fhent-debtcr to raise attachment — with- 
drawal of suit on attachment being with 
drawn suit by purchaser to recover possession 
of .property from vendor. 

In 1910, the plaintiff purchased a house from 
the defendant, who passed a rent-note about 
the same rime and remained in possession. 

' if he house 'was subsequently attached by 'a 
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creditor of the defendant. The plaintiff applied 
under Order 21 of the Civil Procedure Code to 
ra : se the attachment, but the Court rejected 
the application, on the 4th December 1915, on 
the ground that the sale in favour of plamtiff 
was inoperative as it was effected to defraud 
the creditors of defendant. To set aside this 
order, the plamtiff filed a suit, but it was with- 
drawn on the 15th August 1916, because the 
defendant settled with his creditor and the 
attachment was withdrawn. The plaintiff filed 
the present suit on the 25tli May 1917 to 
recover possession of the house and arrears 
of rent. It was contended that the plaintiff 
not having sued within a year of the order 
passed in the attachment proceedings, the 
present suit was barred : — 

Held, negativing the contention, that as soon 
as the attachment was withdrawn there was no 
longer any attachment or any proceedings in 
execution in which the order against the 
plaintiff would operate to his prejudice ; and 
that the defendant was not a party to the 
attachment proceedings and once those pro- 
ceedings were withdrawn the plaintiff and the 
defendant were restored to the position which 
they occupied before the property was attached. 
{Macleod, C. J. and Fawcett, J.) Manilal 
Girdhar Patel v. Nathalal. 

22 Bom. Xu R. 1440. 

— — — Art- 14 — Bom. Land Rev. Code (' V 
of 1879) — Land forming part of riverbed — 
Lease by Collector — Order negativing plff f s 
right to the land — Appeal by plff .■ — Suit to 
recover possession of land. 

Lands forming pjrt of a river-bed were leased 
by the Collector lor cultivation to defendant 
No. 2. Plff. who owned lands on the bank of the 
river laid claim to the lands in dispute but his 
claim was negatived by the Collector under S. 
37 of the Bombay Land Revenue Code on 
16-7-1912. Plff. appealed against the Collector's 
order, the last appeal having been decided on 
the 16th June, 1913. The plaintiff sued, on 
the 6th April, 1914, to recover possession of 
the lands : — - 

Held, that the suit was barred under art. 14 
of the Lim. Act inasmuch as the Collector's 
order having been passed bofore S. 37 of the 
Bombay Land Revenue Code was amended by 
Act XI of 1912 time began to run from the date 
of the order and not from the final order in 
appeal. {Macleod, C. J. and Heaton, J) 
Chhotubhai Govindji Desai v , The Secre- 
tary of State for India. 

22 Bom- Ii. B 140 . 55 I €• 591. 

Art- 14 — Forfeiture of land— Order 

of forfeiture — Suit to set aside order — Limita- 
tion — Bom. Rev . Jurisdiction Act , S. 77 . 

The plaintiff's land was forfeited on 6th May, 
1911; after which he applied first to the Collec- 
tor and then to the Commissioner to set aside 
the order. Eventually he filed a suit on 14th. 
October, 1915 for a declaration that the 'pro- - 
ceedmgs held by the revenue authorities ip 
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respect of the forfeiture were illegal and ultra 
vires -: — 

Held, that the suit was barred by Imitation 
since if the plaintiff wished to have a dec : s:on 
of the Court upon the legality or illegality of 
the order of forfeiture he was bound to put his 
plaint on the file within one year of the date ot 
the order. ( Macleod , C.J. and Heaton, JJ.) 
Ganesh Shesho Despande v. The Secre- 
tary of State for India. 

44 Bom. 451 : 22 Bom I*. R 212 : 

57 I- C- 5S7. 

Art. 14 — Order of confiscation by 

Government — Illegal order — Suit for recovery 
of property — Art. 14 not applicable See Cr. 
P. Code, Ss. 617 and 524. 

5 P. Xi J. 321. 

Art. 14 —Settlement entry — Suit for 

cancellation of — Lim itation. 

A suit for concellation of a settlement entry j 
is governed by Art. 14 of the Limitation Act i 
the period of limitation bemg one year from j 
the date of the entry. (Skinner, A. J. C.) Dina 
Dadu. 57 I C. 319- 

'Art- 16— Water cesses — Zemind - 

ari lauds — Govt levying cess from ryots — 
Ryots executing muchilika to Zemindar 
‘relinquishing right to amount of cess when 
recovered by Zemindar from Govt. — Suit by \ 
Zemindar— Levy of cess for subsequent year — • 
Suit for recovery of cess paid for subsequent 
years. 

In 1904 the Government levied water cess in 
respect of certain lands belonging to Sem'nJar 
V. V paid the amount under protest but 
brought a suit for the recovery of the same as 
illegally levied. This suit was decided in 
favour of V. in 1914, During the interval, the 
Government levied the cess direci from the 
ryots. V. remitted from the amount of rents 
payable by them to the Government in the 
muchilika executed by the ryots to V. the ryots < 
agreed that if V. recovered , the amount of cess 
from the Government V. alone should take it. 
In 1914. V brought a suit for the recovery of 
the cess paM from 1905 to 1913 : I 

. Held , by Ayling and Coutts Trotter, JJ . j 
(Wadis, C. J. dissenting) that the payments by 
the ryots were as agent of V and that V could 
sue for the recovery ot the same. 

Held , by Ayling and Coutts Trotter, JJ. that 
the suit was barred except as to the amount of 
cess paid within one year from the date of suit 
and that the fact that the subsequent payments 
were made during the pendency ot the first suit 
by V and the illegality of the levy was declared 
in 1914 only and did not give a fresh cause of 
action for the recovery of the amount pa 5 d. 
TO M. I. A 203. discussed. 37 M L. J. 591 
dissented by Coutts Trotter, J. (Wallis, C J 
Ayling and Coutts Trotter , JJ.) The Secre- 
tary of State for India v. Ranganayae- 
12 L. W 334 
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Art. 23 —Damages for malicious 

prosecution — High Court setting aside order 
for further inquiry — Limitation — Starting 
point. 

A Mag’strate purported to make an order of 
discharge. The complainant moved the D ? s- 
tnct Magistrate in revision, who directed fur- 
ther enquiry. The High Court set aside the 
District Magistrate’s order holding that the 
order of the trial Court, amounted to an acquit- 
tal. In a suit to recover damages for mal'cious 
prosecution by the accused. Held, that the 
time commenced to run from the date of the 
H’gh Court’s order and that the second part of 
Art. 23 of -the Limitation Act applied to the 
case. 

The second part of Art 23 of the Lim. Act is 
not necessarily excluded where there has been 
an acquittal. (Bakewell and Phillips , JJ.) 
Tangvturi Sriramulu v. Viraselingam 
Garu. 57 I c. 635. 

Arts. 29 and 36 — Applicability 

of — Attachment before Judgment — ■ Suit for 
damages — Lim itation. 

Art. 29 of the Lim. Act is not restricted in 
iis application to cases in which the seizure is 
minus’ cally wrongful as for instance when it 
is made without jurisdiction. It applies also 
to cases where the foundation of the claim is 
that the delendant procured the seizure of the 
plaintiff’s property under a perfectly legal pro- 
cess but by misrepresentations to the Court. 
19 M. SO. Relied on. (Oldfield and Seshagiri 
Aiyar, JJ ) Sokkalingam Chetty v. 
Krishnaswami Ayyar. 

33 M L. J. 324 : (1920) M W N. 192 : 

27 M- L. T. 259 : 
11 L W* 479 : 55 I. C. 786. 

Art. 31 — Suit against Railway 

Company — Non-delivery of goods despatched 
— Suit by consignor — Limitation . 

The plff. consigned on 16-l-’l3 to a Railway 
Company a bundle of gunny bags to be deli- 
vered to a consignee at a certain destination. 
The bundle was not delivered The plaintiff 
was subsequently informed that it was lying in 
the Lost Property Office of the Railway 
Company, and that 'he might take delivery if 
he liked. The plaintiff did not take delivery. 
On 17th March, 1916, the Railway Company 
offered to pay to the plff. Rs. 26 in satisfaction 
of his claim on account of the non-delivery but 
the offer was not accepted. On 17th January, 
1919 the plaintiff sued the Railway Company 
for recovery of Rs. 50 as compensation for the 
loss occasioned to him by the non-delivery of 
the bags. Held. (1) that Art. 31 of the Lim. 
Act applied to the suit ; (. Banerji , J.) 

Mutsaddi Lae v . B. B. and C I. Railway. 

42 AIL 390 : 18 A- L- J. 377 : 

58 I C 547. 

— Art- 36 — Attachment before judg- 
ment' — Suit for damages- — Limitation. See Lim. 
Act, Arts, 29 and £6. 38 Jffi. L J, 324. 
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-Art 44 —Alienation by mother as 

natural guardian — • Suit by minor to set aside 
— Limitation. 

Daring the minority of a person, h : s equity 
of redemption was sold by bis mother acting 
as his natural guardian, without any legal 
necessity Tne minor d;d not seek to set aside 
the sale wthin three years of his attainmg 
majority. Alter his death, the plaintiff, as h>s 
next reversioner, sued to redeem the mortgage — 

Held, that the minor, not having sued to set 
as'de Ins mother's alienation withm three years 
ot h s attam ng majority, wis not competent to 
dispute the alienat’on over atterwards, and that 
much less could the plaintiff do so (. Maclsod , 
C. J . Heaton , and Shah, JJ ) Fakhuppa 
LlMANNA PaTIL v LUMANNA iVlAHADU. 

44 Bom 742 : 22 Bom- L R, 680 : 

581 C 257. 

Art 4.4. — Applicability — Suit to set 

side sale— Inclusion of ' property not intended 
to be conveyed for registration m a District — 
Registration, val’dity. See Registration Act 
Ss. 23 and 29. ‘ 38 M L 272. 

Art- 44 — Suit for recovery of pro- 
perty transferred by natural guardian — 
Limitation. 

A suit for the recovery of property transfer- 
red during the minority of the plaint’ff by his 
n aural guard' an must under Art. 44 of the 
Limitation Act be brought w.thin three years of 
attam'ng majority, such a transfer being 
voidable and not vo*d. [Mookerjee, C. J . and 
Fletcher, J ) Brojen Chandra Sarma v. 
Paasonna Kumar Dhar. 

24 C W H- 1016 : 32 C. L J 48- 

Art- 47 — Order under S 145 Cr, 

P Code — •suit for declaration for right of 
way 

A suit for a declaration of a right of way over 
the land of the deit. need not be instituted 
w tain 2 years of an order made in favour of 
the deft in a proceeding under S. 145 of the 
Cr. P. Code inasmuch as the proceedings under 
that section have reference to the possession of 
the soil and involve no question of a right of 
way. [Tcunon and Huda , JJ:) , Kara Chand 
Mukhapadhya v, Jotindranath Chakerbuty. 

571.0-852 

— *Arfc. 47 — Scope of — Attachment of 

property under S. 146 Cr P. C,—Suit by 
party aggrieved — Limitation . 

Tne suit contemplated in Art. 47 of the 
L ; mitation Act is one ior possess'on by a 
party agamst whom an order is passed by a 
Mag is mate The principle underlying Art. 
47 is that as possession ts outstanding, the 
party who is out of it should sue within three 
years to recover if. It he fails to sue within 
that period under S. 28 of the L'mdadon Act 
his right to possession is extinguished 38 M. 
432 Rel. (S:s1urgiri Aiyar and Bazewell, J J ) 
SoLaummal v. Jogi Chetty. 

27 J£- It. T. 53 : 56 I C 675. 

D— 42 
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Art. 49 — Applicability of — Wrong- 
ful removal of coal from adjacent mine. 

A suit for value ot coal wrongfully extracted 
and carried away : s governed by art, 48 of the 
Dim. Act, [Das and Foster, JJ.) The Londa 
Colliery Co., Ltd v. Bipin Behary Bose. 

1 Pat L. T. 84. 55 I. C. 113. 

Art. 49 — Moveable property —Loan 

of — Conversion by borrower — Suit for recovery 
of property — Limitation. 

In the case of property loaned to be returned 
when asked for, no act>on would lie until a 
return has been demanded and relused and the 
mere fact, that the borrower has, unkown to 
the lender, wrongfully converted the subject of 
the loan, would not affect the question of limita- 
tion. 

The period of limitation in such cases would 
run from the date of demand and refusal and 
not from the date when property was converted 
wrongfully. (1871) 6 C. P. 206, followed. 
[Is may, O.J.C) Bhao Singh v< Bihari Lall. 

541 C. 159. 

_ Arts. 52 and 115 — Suit for recovery 

of money — Price, of articles sold — Limitation 
— Punjab Loans him. Act [l of 1904) art » 12* 

Tne plaintiff suing for a sum, of money as 
representing the price of certain articles sold 
by him to the defendant is ’ governed by art. 52 
of the Lim. Act and not Article 115. [Rattigan 9 
C.J) Ganga Ram u.,Nanda. 

2 Bah. X.. J 191. 

-Arts. 59 and 60 — Thavanai 

account — Money payable on demand' — Limita- 
tion . 

A thavanai account is a fixed deposit account. 
Money deposited on thavnai account is not 
repayable until the end of the period of deposit* 
If it is not withdrawn at the end of the period 
of deposit it remains on deposit in current 
account, and is repayable “ on demand w in the 
legal sense of the term [i.e ), forth will and 
without demand. 

Article 57 of the Limitation Act applies to 
suits for money deposited on current account. 

Articles 57 and 59 of the Limitation Act seem 
to overlap. Both apply to suits for money pay- 
able *’ on demand ” in the legal sense of the 
term (i.e.), forthwith and without demand, the 
former be : ng applicable to cases where there is 
no special agreement to repay forthwith and 
the latter to, cases where there is a special 
agreement to repay forthwith. 

Article 60 of the Limitation Act applies to 
cases of money deposited under an agreement 
that it shall be repayable “ on demand 9 * in the 
popular sense of the term, i.e., after demand is 
made, 37' M. 175 explained and foil. 

A thavanai account be'ng a fixed deposit 
i account, a suit to recover money deposited on 
a thavanai account is governed by A tide 60 of 
Limitation Act and must be brought within 
three years from th$ time when the demand is 
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made. ( Twomey , C J. and Robinson, J .) M M 
K. K. C hetty v. Palaniappa Chetty. 

13 Bur. L T- 21 : 57 I C. 90S 

• -Arts 60 and 63 —Thavanai depo- 

sit — Suit for recovery of — Limitation. 

Arc. 63 of *the Lim. Act is appi’ cable only 
when interest is payable in cash, and the 
starting pernt under that art:cle is when the 
interest becomes due and payable. 

In cases ot deposits on Thavami where the 
agreement is that interest is not to be paid 
until demanded but should be added to the 
principal as an increment, die wools amount 
being treated as a fresh depos't at the end of 
each Tba/anai the proper article appbcable to 
a suit tor the recovery of the same is art. 60 
and not art. 63. (Wallis, C J . and Krishnan , 
J.) N.aray vnan Chetty v. Subbi.v-i Chetty. 

43 Mad. 629 : 38 M L J.437 : 
11 L. W. 418 : 53 I. C- 639, 

-Arts. 61, 99 and 120— Contribu- 
tion — Suit for — Limitation. 

Where a right of contribution exists agamst 
co-debtors, it does not matter whether the 
money in respect of wnich the right arises, was 
actually handed over by the party seeding con- 
tribution, or was realized from him by coercive 
process by the creditor, for instance, by execu- 
tion of a decree. In either case, the right of 
contribution arises from the fact that one of 
the co-debtors had pa’d in excess of h's share 
and the joint 1* ability of all of them has been 
discharged. j 

Plff. and deft, were owners of five different 
jotes in respect of which decree for rent were 
obtained by the landlord. In execution of one 
of these decrees one of the jotes was purchased 
in the year 1909 by the plaintiff benami for a 
third person. After the confirmation of the 
sale the landlord took out a portion of the sale 
proceeds in satisfaction of his decree for rent 
in respect of the other four jotes. There after 
the sale of the first jote was set aside in 1912, 
the plff. having failed to get a refund of the 
amount realized from the landlord brought a 
suit in 1915 for contribution against his co- 
tenants : 

Held, that although at the time the purchase 
money was paid by plff., there could not be 
any question of intention of benefiting any- 
body by paying any money “without intending 
to do so gratuitously” yet after the sale was set 
aside, the purchase money deposited by the 
plff. should be treated as having been lawfully 
paid, or appropriated in payment of the decrees 
for rent under which the plff. and the defts. 
were jointly liable, so that the joint liability 
having been discharged with the money of the 
plff. the defts. were liable to make the contri- 
bution. 

If Arts. 61 or 99 of the Lim. Act applied to 
the case, then the cause of action must be 
taken to have arisen when the sale was set 
aside,- If neither of the two articles applied, 
then ah. 120 was applicable, (JSf. R. Chatter - 
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jee and Panton, JJ ) Goti Nath Munshi v. 
Chandra Nath Munshi. 57 I. C. 884. 

Arts. 61 and 116— -Repairs to a 

common well— Suit for contribution — Limi- 
tation . 

The plaintiff spent on the 13th May, 1911 a 
sum ot money on repairs to a well he owned 
jointly with the defendant under a registered 
deed which provided that the necessary repairs 
were to be made by both the owners. He sued 
in 1916 to recover from the detendant his 
contribution to the expenses on repairs : — 

Held, that the suit was barred by limitation 
S' nee it was governed by Art. 61 and not by 
Art. 116 or the Indian Limitation Act 1908. 

! (Macleod, C J . and Heaton , J.) SURAJ 

I Prasad Dvvarkadas v. Karmali Abdulmiya. 
44 Bom. 591 : 22 Bom. L. R 777 : 

57 I C 532- 

! Arts. 62 and 97 —Applicability 

\ of — -Suit by dispossessed vendee for recovery 
of purchase money. 

A suit by a vendee who is dispossessed, for 
return of the purchase money is governed by 
art. 97 and not by art. 62. Where money 
received by the detendant is not in tact or law 
received to the plaintiffs use, Article 62 would 
not apply nor would the fact that subsequent 
events had the effect of making the money 
received to plaintiff* s use render that article 
applicable. ( Prideaux , A. J CJ Prem- 
sukhdas v. Namdeo. 55 I- C. 93. 

—Arts. 62 and 120— -Land Acquisi- 
tion-suit for recovery of compensation money. 

A suit tor a share ot compensation money 
for the house acquired by the Government 
within 3 years ot the date ot final award is not 
time-barred. (Broadway, J.) Abdul Hamid 
v. Mahomad Sharif. 2 Lah.. L. J. 353. 

Arts. 62 and 120 -Mortgage- 

Land acquisition — Substitution of proceeds— 
Suit for recovery of — Limitation. 

Where the mortgaged property is acquired 
compulsorily and the mortgagee sues to recover 
the compensation allowed tor the mortgagor, 
the suit is governed by art. 120 and not by 
art. 62 of the Lim. Act. (Stuart, J . C.) Ladli 
Prasad v. Nizam- Ud. Din Khan. 

22 O. C. 342 : 54 I- C. 535- 

-Arts. 62 and 97— Patni sale— 

Setting aside — Suit for recovery of moneys paid 
as rent to Zemindar by purchaser in the inter- 
val — Limitation. See Beng. Reg. (VII OF 
1819) S. 14. 24 C. W. N. 617. 

Art. 63— Applicability of— Thavanai 

deposit — Suit tor recovery’ ot — Art. 60 appli- 
cable and not Art. 63. See Lim. Act, Arts. 
60 and 63. 11 L. W. 418.. 

— Art. 64 — *' Account stated”— 

Meaning of — Limitation . 

A mere statement of the balance, which is 
due on a particular date cannot be called', an 
acqount seated within &rt. 64. An account 
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stated is one where several cross items are set 
off one against the other and the balance is 
struck off in favour of one of the parties, the 
law implying a new promise by the other party 
to pay the balance in consideration not merely 
of past debts, but also of the extinguishment oi 
the old debts on each side ; and hence it is not 
necessary that it should be made within the 
period of limitation 9 Bom H. C R. 449 ; 23 
All. 502 : 9 Bom. 516 ; 22 Bom. 513 ; 19 C. L. 
J. 263: 35 I. C. 577 Relied upon fjwala 
Prasad , J.) Suraj Prasad Pandey v. W W j 
Boucke. 5P.L J. 371 : 

1 P. L. T. 190 : 56 I C 379 

• Arts. 60, 80 and 116— Mortgage 

bond — Money repayable within fixed period — 
Stipulation for payment of interest in instal- 
ments — Whole amount realisable on default 
— Limitation. 

A mortgage bond provided that the money 
was to be repaid in five years, that interest was 
to be paid every six months, that m case of 
non-payment of interest for four $ : x monthly 
periods the creditor would have power to 
realise the whole of the amount due to him in 
a lump sum within the fixed period, and that it 
after the time fixed the amount remamed 
unpaid with the consent of the creditor or for 
some other reason then the same conditions 
and rate of interest would be applied and 
maintained after the time fixed and up to the 
satisfaction of the amount in full. In a suit 
to enforce the bond, the mortgage as such was 
held to be ; nvabd, and a s ; mple money decree 
was passed in the plaintiff's favour. The suit 
was instituted within six years of the expiry 
of the period fixed for repayment but beyond 
s ; x years of the non-payment of two years' 
interest. Held, that the suit was not time 
barred. 15 A. L. J. R. 318 ; 1 7 A L. J. R. 647 
Referred to (Banerji, and Tudball,JJ ) Sham 
Lal v. Tehariya Lakshmi Chand. 

18 All L J- 478 : 58 I. 0. 278 

• Art- 67 — Book entry — Suit for 

recovery of money due on — Limitation. 

A book entry contammg a promise to pay at 
a certain rate of interest and attested by wit- 
nesses is a bond and a suit for recovery of the 
money due thereon is governed by art. 67 of 
the Limitation Act. (WUberforcc, JJ ) Hari 
Singh v. Fazal. 56 I C. 117. 

Arts 68 and 120;-S//f£ on ad- 
ministration bond — Limitation — Starting 
point. 

Art. 68 of the Lim. Act does not apply to a 
suit on administration surety bond, such bond 
not being a bond subject to a codition i. e. a 
bond which becomes enforceable only when a 
specified condition is broken. 

Semble Article 120 applies to such a suit 
33 A. 414 referred to. 

The right to sue on an administration surety 
bond accrues on failure by the administrator | 
to comply with any of the conditions of the 
bond or on the administrator putting it out of 
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his power to comply with them. The fact 
that no action is taken on the breach of one or 
more of the various successive conditions of 
the bond would not bar a suit on a subsequent 
breach 17 M. L T. followed. ( Twomey , C. 
J. and Ormond , J.) Kopu v. Ma Thein Yin. 
12 Bur L T 225 : 56 1. C. 968. 

* Arts- 69, 73and80 — Promissory 

note payable on demand — Contemporaneous 
agreement postponing date of payment — 
Admissibility of, in evidence — Limitation 
for suit on the note. 

In a suit upon a promissory note executed 
by the defendant in favour of the plaintiff bank, 
it appearred that it was customary for the 
bank, to fix a period for payment and that 
the defendant’s application for the loan was in 
a printed form in which he added the words 
“ for s ; x months thavanai 99 and on which the 
officer of the Bank concerned made an endor- 
sement to the effect that the amount might be 
lent to defendant " for six months thavanai ” 
Held, that the application form, with the 
endorsement thereon, formed part of the same 
transaction as the suit note and was receivable 
in evidence for fix : ng the date of paytnent of 
the amount of the note and that the suit on 
the note was governed by art. 69 or 80 of the 
Limitation Act, the starting po ; nt of limitation 
being six months after the date of the note. 

Quaere whether art. 73 was applicable to the 
case (Seshagiri Aiyar and Moore, JJ,} 
PONNUSWAMI CHETTY THE VELLORE 

Commercial Bank Ltd. 

38 M. L.J, 70:27 1 LT 81: (1920) 
M W. N. 75 : 11 L W- 28: 

56 I C. 384. 

Art- 73— Applxabflay of — Promis- 
sory not payable on demand— Contempora- 
neous agreement postponing date of payrreit— 
Suit on note — Limitation — Art. 69 or SO appli- 
cable. See Lim. Act, Arts. 69. 73 And 80. 

38 M. Ii. J. 70. 

Art- 75 — Suit on instalment bond 

— Entire debt payable on demand — Acceptance 
of overdue instalment — Waiver 

Plaintiffs sued on a bond payable by instal- 
ments, in default all to be payable at once. He 
alleged that the first two instalments were paid, 
but not subsequent instalments, so he sued for 
the rest of the money. 

Held, that Art. 75 of the Lim. Act applies and 
limitation runs from date of default or where 
the payee has waived the provisions as to a 
default incurring bability to pay the whole at- 
once then from the- time of the next default. -- 
Although the first two instalments were paid 
a little after due time, their acceptance should 
be held to constitute waiver. 

The third instalment fell due within six 
years of date of institution so the suit was 
within time. ( Chevis , C, /„) Ram Jawaya 
Shah v. Ram Singh, 2 Lah. I* J* 314 
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LIMITATION ACT, ART 80. 

Arts. SO, 73 and 69— Promis- 
sory note payable on demand— Contemporane- 
ous agreement postponing date of payment — 
Suit on promissory note — Limitation. See Lim 
Act, Arts. 69 73 and S0 a 38 M L J. 70 

S3— Indemnity clause — Breach 

pf — Cause ot action arises only on actual 
damage. Sec C. P. Code. Sch. II Para 16. 

38 M. L J 470- 

Art- 85 — 'Mutual open and cur- 
rent account — ■ Bahi account — Balance struck 
and carried forward — Reciprocal demands — 
Limitation. 

Plff , sued for recovery ot a certain sum of 
money to be due on a bahi account Plff. had 
supplied defts on occas ; ons not merely w ih 
money but w ih various articles the values of 
which were given in the account and debited 
against defts There were mutual demands 
between the parties on balances struck up to a 
certain date The account was not closed 
even on that date, but the balance was carried 
forward. 

Held , that lookmg at the dealings as a whole 
the accounts be* ween the parties were mutual 
open and current and that the suit, governed by 
art. So of the L*m, Act 75 P. R. 1910 D’st 
(Sir Henry Ratligan, J ) Dogarmal v Muia 
9. P- L. R. 1920 : 54 I. C 453. 

A rt 85 — Suit for balance due on 

current account — Last item within time but 
advanced more than 3 years after close of 
year in which proceeding item was entered 

Where the last item m a mutual open and 
current account wis advanced to defts. w-thm 
limitation but this item was advanced more 
than 3 years after the close of the year in 
wlvch the last preceed‘ng item was entered the 
suit ;s barred by limitation in respect of the 
previous account. ( Scott Smith and Mar- 
tineau , JJ ) Gobind Ram v Jaw ala Ram 

1 Lab 12 s 55 I. C. 872 
* Art 89 Q2— Joint property— Parti- 
tion — Portion of property kept joint — Suit to 
recover share in property and for account — 
Limitation. 

Where at a partition between members of a 
joint Hmdu famTv, a portion of the family 
property is left undivided w’th the senior 
member of the famly with a view to the pro- 
perty be'ng realised and its proceeds divided, 
a suit for account and for recovery of a share 
in such property by a member of the family 
is governed by Article S9 and not by 
Article 62 of the Indian Limitation Act 1908. 
24 Cal. 509 dissented from. (Madcod, C.J. 
and Fawcett, J.) Gabu v 3ipsu. 

22 Bom L* R. 1289. 

h — — Art- 91— Scope of— Document fic- 
titious and not intended to be acted upon, 
need not be set aside. 

Article 91 of the Limitation Act has no appli- 
cation to a case : n wYch document in question 

merely fictitious and was not intended to be 


j LIMITATION ACT, ART- 97. 

acted upon. ( Jwala Prasad, J.) Ram Brich 
Singh v . Musammet Sonjhari Koer. 

58 I C. 380. 

Art. 91 — Suit for possession — • 

Avoidance of instrument — Cause of action 
when arises. 

Though a person suing for possession of im- 
moveable property wnose right to possession is 
blocked by an instrument must set aside that 
I instrument time under art. 91 ot the Limitation 
-Act does not begin to run, until the necessity to 
sue ior possess on accrues. 

A person who has had no occasion to sue for 
possession ot propet tv cannot have his right to 
property extinguished by the lapse of three 
years under art. 91, {Batten, A J C) Shesh- 
rao u. Maroti 55 I C - 407* 

Art. 97 and. 62 —Sale of laud— 

Dispossession of vendee by third party — Suit 
for recovery of purchase money — Limitation. 

Where a vendee of land was put into posses- 
sion by the vendor but was subsequently dis- 
possessed by a stranger and the vendee sues for 
recovery of the purchase money, the question 
arose as to whether Art. 62 or Art 97 of the 
L'm. Act applied to the suit. 

Held , that Article 97 had been rightly applied 
and as the vendee's possession under purchase 
was an ex sh'ng consideration so long as such 
possess : on lasted kmitahon commenced from 
the t<me he was dispossessed (. Pridcaux , A.J. 
C ) Premsukhdas v Namdeo. 

55 I C 93 

Art. 97 and 11 6— Usufructuary 

mortgage — Mortgagee unable to obtain pos- 
session — Suit for refund of purchase money 

A suit by a mortgagee who could not obtain 
possession, of the mortgaged property by reason 
of a defect in the mortgagor's title is governed 
by Art. 97 and Art. 116 of the Limitation Act. 
(Ratiigan, C J.) Ram Nath v Sundar Das. 

2 Lab. L J. 153 : 55 I. C 413- 

Art 97 — Vendor and purchaser— 

Covenant for quiet enjoyment — Breach — Suit 
for damages— Limitation— Starting point 

Ow'ng to a defect in the title of the vendor, 
the or'gmal sale having been by a widow, a suit 
was brought agamst the vendee and a decree 
was obtained- on 30th March 1911 and this 
decree was upheld by the High Court finally 
on 7th October 1914. The vendee had been 
dispossessed in execution of the decree of the 
1st Court on 29th November 1911 ; and he 
brought h : s suit for damages for breach of 
covenants on 16th October 1917. 

Held, that the cause of action for breach of 
the covenant for title arose on the date of the 
decree of the 1st Court on 50th March 1911. 

46 Cal 670 followed. 

Held , that the breach of the covenant for 
quiet enjoyment was broken only on the date 
of dispossession of the vendee and the suit 
viewed as one for damages for breach of that 
covenant was not barred. (. Abdur Rahim and 
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LIMITATION ACT, ART- 99- 

Phillips , JJ) Muhammad Ali Sheriff 
Sahib v Venkvtapathi Raju 

39 M L J. 449 : 27 M L T 305 
II L W 537 

Art. 99, 120 and 132— Mortgage 

— Co-mortgagor redeeming mortgage — con- 
tribution — Suit against Co- mor t gagor —Limi- 
tation. 

The position of a co-mortgagor redeeming a 
mortgage is that of an assignee of the origmal 
security, and the period of limitation applicable 
to a suit for contribution brought by him 
against mortgagors is the same as that within 
which the orginal mortgagee could have brought 
his suit on his mortgage had he not been 
redeemed (N. A. Chatter jee and Panton , JJ) 
Srimati Raj Kamini Debi v. Mukanda Lal 
Bandopadhya. 

57 I. C 868 

Art 106, 115 and 120— Part- 
nership — Dissolution — Suit for declaration 
of rights as partner and accottnts — Limit a* 
Hon, 

P. had an agreement in his favour for sale 
of certain mica mines. A deed of sale was 
executed but not reg-stered as he could not 
find the entire purchase money. P entered into 
negotiations with D, with respect to the mines 
and letters were exchanged between the parties 
on 4th February 1907. P. in his letter to D, 
said he was unable to work the business and 
agreed that D. should buy the property and 
carry on the business and undertook to get a 
conveyance in his favour, and stipulated that 
D. should bear all the expenses, carry on the 
business and pay P. 2 annas share out ot the 
profits As soon as D„ paid the owner of the 
property, he should execute a Kararnama 
embodying these conditions D. in his 
letter to P , referred to the terms as the agree- 
ment between the parties, and added that if he 
failed to execute the Kararnama by a certain 
date he would give up all his rights in the 
property under these documents Thereafter 
there was a conveyance of the property in 
favour of D, by the owner and P. in which it 
was recited thaf the transaction between P. 
and the owner had fallen through. The 
Kararnama was not executed. P. in 1910 
instituted a suit claiming that he was the sole 
owner of the mines. In his written statement 
D. claimed that he was the owner absolute of 
the property and P. had no right in the 
business* P. adduced no evidence whereupon 
the suit was dismissed. P. then apph'ed for 
the restoration and for permission to amend 
the plaint by adding a prayer in the alternative 
that D directed to- execute the Kararnama. 
The suit was restored, but the amendment was 
refused. In 1914 P. withdrew the suit with 
liberty to bring a fresh suit In 1916 P. in- 
stituted a suit for a declaration that he was a 
partner with JO for accounts and for share of 
the profits : — 
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LIMITATION ACT, ART. 115- 

Held, a partnership was created between the 
partes on 4th Feb 1907, and that the con- 
stitution of that partnership was not made 
conditional or contingent on the execution of 
the Kararnama The partnership was dissolv- 
ed as the effect of the repudiation contamed in 
the pleachngs of the parties in the suit o i 1910. 

The present suit, having been brought more 
than six years after the dissolution of the 
partnership, was barred under Article 120. 

The present suit was not mamtamable by 
virtue oi Order II, R. 2 C P. C. as P/s cause 
of action in both the suit of 1910 and the 
present suit, was based on the contract of 
partnership contained in the letters of 4th Feb. 
1907, and as in the previous suit the relief 
claimed by him was that his right to the pro- 
perty might be established it was not now 
open to lum to claim relief on the basis that 
he was a partner with D. and entitled to a 
2-anna share. ( Abdur Rahim and Spencer , 
JJ) Amalur Venkayya Naidu v. Vissa 
Lakshminarasayya Haidu 

58 I C 969. 

Art- 113 — Contract for sale of 

immoveable property— No time fixed for 
performance — Purchase of property in execu- 
tion sale with notice of the contract — Suit for 
specific performance — Lim itation — Starting 
point . 

On 17 — -2 — 1907 the first defendant agreed to 
sell a house to the plaintiff, no time being fixed 
for the performance of the contract. The 
seventh defendant purchased the house in exe- 
cution of a money-decree on 17-4-1913 with 
knowledge of the contract. Plaintiff instituted 
a suit for specific performance on 26-11-1913 
within 3 years of first defendant's refusal to 
perform the contract. The seventh defendant 
was not originally made a party to the suit but 
.was added on 22-12-1914 which would be more 
than 3 years from the date of refusal by the 
first defendant to perform his contract. It was 
not alleged or proved that the seventh defend- 
ant had refused performance of the contract 
more than three years before he was impleaded. 
The Court below dismissed the suit as’ barred 
by time aga'nst the seventh defendant. 

Held, that the suit was instituted within 
time under Art. 113 of the Limitation Act both 
against the 1st defendant and the seventh 
defendant. (Abdur Rahim , O. C. J. and 
Odgers, J) Dundigaixa Kesavalu v, 
Kalavaguntla Rajaram. 

38 M. L J. 29: 11 L. W. 35: 
(1920) M. W. 2ST. 122 : 55 I C, 353. 

Art- 113 — Specific performance— 

Agreement to execute lease— Limitation- 
Starting point. See (1919) Dig. Col . 733 . 
Satya Iyinkar Sahava v % Shiba Prasad 
Singh. (1920) Pat- 17. 

Art 115 and 120— Suit for re- 
turn of goods delivered with interest — ■ Limi - 
1 tation. 
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LIMITATION ACT, ART. 116. 

In a suit for the recovery of a quantity of 
wheat, plff. alleged that deft, had signed a 
balance in his favour of Sj manis with interest 
payable in kind at the rate of 50 per cent per 
annum . 

Held, that the suit was governed either by 
Art 115 in which case limitation began to run 
when payment was demanded and refused or 
by Article 20, and in either case the suit was 
in time. 49 Ind. Cas 231 not foil. {Wilber- 
force, J) Sohan Singh v . Muhammad Din 

56 I C 162 

-Art 116 —Malabar-lax v — Kanom — 

Claim for arrears of rent by assignee. 

Art. 116 of the L ; m Act is applicable to a 
suit by a Malabar landlord for recovery of 
arrears of rent due by an assignee from a 
Kanomdar if the kanom deed is registered the 
liability of such assignee arising from a privity 
of estate. 26 M. L. J. 282 not foil. (Spencer 
and Krishnan , JJ.) Narayanan Moopil 
Moossad v. Ramunni Menon. 11 Is. W. 38 

'Art- 118 — Adoption — Birth of 

plaintiff after— Limitation — Starting point 

A suit for a declaration that an adoption 
made by a Hindu widow is invah'd is a repre- 
sentative suit and time for such a suit begins 
to run when the adoption comes to the know- 
ledge of the next reversioners and laches or 
fraud and collusion on the part of the next 
reversioners will not give an extended period of 
limitation to any subsequently born reversioners. 
41 Mad 659 rel. ( Wallis , C. J. and Scshagiri 
Aiyar, J.) Polepeddi Venkatasivayya v. 
Polepeddi Adenna. 39 M Ii J 621 : 

t (1920) M- W. N. 783 : 12 L. W. 499 

Art. 118 — Applicability of — Suit 

for possession. 

A suit for possession of property where the 
plaintiff questions the validity of an adoption is 
not governed by Art. 118 of the Act. ( Prideaux 
and Macnair, A. J. C.) Sonibai v. Dhanraj 

56 I- O 620 

Arts. 118 and 141 — -Suit for re- 
covery of possession from adopted son — Limi- 
tation. 

Art. 141 and not Art. 118 of the Lim. Act 
applies to a suit for the possession of property 
when the defendant holds under a title by 
adoption. 15 Bom. L. R. 535 not foil ; (Chap- 
man and Atkinson ) Shah Deo Narain Das 
v . Kusumkumarl 5 Pat L J 164. 

* — Art. 119 — Adoption — Gift to Adopt- 

ed son — Challenge by reversioner. 

If an adoption remains unchallenged, and 
the right to impeach it is barred by limitation, 
a* gift made subsequently in favour of the 
adopted son does not give the reversioners a 
fresh cause of action, for it does not involve 
any further denial of their rights than was 
involved in the adoption. {Leslie Jones and 
Abdul Raoof, JJ .) KhUshal Singh v. Kan da. 

56 L C. 93 L 


LIMITATION ACT, ART- 120. 

— Art. 119 and 141 — Suit by 

widow of adopted, son — Limitation — Starting 
point — Son f s death — Estoppel — Evidence Act , 
S. 115. 

PlfPs husband was taken in adoption in 1878. 
On his death in 1904, the deft’s name was 
entered in the Record of Rights as owner of his 
property In 1913, the plff. passed an agree- 
ment to the deft, stating, “according to agree- 
ment, whereby I am to receive Rs. 70 for my 
mamtenance, I have this day received in all 

Rs. 33 for the year “In 1914, the plff. 

having sued to recover the property as heir of 
her husband, the deft, resisted the claim on the 
ground of limitation and estoppel. 

Held , (1) that assuming that the plff. was 
bound to Obtain a declaration that her hus- 
band's adoption was valid, there could not 
be, after his death, any circumstances which 
would amount to an interference of his right, 
as such adopted son ; (2) that therefore, Art 
119 of the Lim. Act had no application to the 
case and the case fell within the purview of art. 
141. 26 Bom 720 applied. There was no 
estoppel against the plff. preventing her from 
ascertaining her right, for even assuming that 
she had induced the deft, to believe that she had 
no claim to her husband's property, there was 
nothing to show that he had acted on such 
belief. ( Macleod , C. J. and Heaton , J.) 

Girijab.u v. Sadashiv. 

22 Bom. L R 974 : 58 I, C 394 

Art- 120— Administration bond — 

Suit on — Limitation — Art. 120 applicable — 
Starting point. Sec Lim. Act Arts. 68 and 120. 

12 Bur. L. T 225. 

— ’Art- 120 — Declaration — Cause of 

action — Wrongful interference with mines. 

A fresh cause of action for a declaration that 
the mineral rights in certain land are vested in 
the plaintiff arises whether any particular por- 
tion of minerals is removed. (Dawson Miller 
C. J. and Coutts, J.) Kumar Pramatha Nath 
Malia v. A J. Meik. 5 P. L. J. 273 : 

(1920) P 146 : 1 Pat- L T. 360: 

56 I C. 184. 

Art 120 — Declaratory suit — -Cause 

of action — Assignee of recorded proprietor — - 
Claim of, to balance of sale proceeds denied by 
collector — Right of assignee to bring suit for 
declaration ot title — Cause of action arises only 
on denial of title. See Beng. Land Rev. 
Sales Act, S. 31. 24 C. W* N- 294- 

Art. 120— Injunction — Suit for. 

Article 129 of the Limitation Act being the 
residuary article, prescribes tbe period of 
limitation for a suit for injunction but the 
terminus a quo is the date when the right to 
sue accrues. (Shadi Lai, C.J) Nur Maho- 
med v. Govri Shankar. 2 Lah. L J. 463 : 

56 I. C. 1006, 
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— Arts. 120 and 125— Mortgage by 

Hindu widow — Suit for, declaration by remote 
reversioner— Limitation. 

Where a Hindu widow creates a mortgage on 
the estate and her nearest male reversioner sues 
for a declaration that the mortgage is not 
binding on the estate and it is found that on 
the date of suit the widow had a daughter who 
would be the next heir. 

Held, that the suit was governed by Art. 120 
(and not by Article 125 of the Lim. Act, and 
that the starting point of limitation is the date 
of the mortgage 41 Mad. 659 Ref. 

9. C. W. N. 25 14 Mad. L. J. 209. dis. 

Semble “ Land” in Art. 125 includes a house 
and its site. 5 1. C. 842; 32 P. R, 1904^, 108 
P. R. 1912. ref. 70 P. R. 1914. dist. ( Sevan , 
Pitman, J ) Soman Singh v. Uttam Chand. 

1 Lab. 69 : 55 I C. 924 : 

Arts. 120 and 143— Mortgage- 

Purchase by mortgagee in contravention ot O. 
34. C. P. C, (S. 90 ox the T. P. Act)— suit by 
mortgagor for possession — Limitation. See 
C. P Code, O. 34, R. 14. 

24 C W. N* 229. 

ARTS 120 and 131 —Perpetual 

and periodically recurring right — Distinction 
— • Right of mutwalli to yeomiah allowances 

A claim that the plaintiff is the mutwalli of a 
mosque and as such is entitled to all yeomiah 
allowance received by a rival claimant, is 
governed by Article 120 of the Lim. Act. 

Article 131 does not apply to a perpetual 
right to receive an annual or a monthly 
allowance 

The mere fact that sums of money are paid 
periodically does not make the right a periodi- 
cally recurring right. 

Where the right is always vested in some 
person to receive periodical payments, and 
being vested m one person at one time, passes 
away at another time to somebody else, such a 
right is a period : cally recurring right in the 
true sense of the term. 4 Cal. 683 foil, 1914 M.- 
W. N. 228 (F. B.) [Aylingand Coutts Trotter, 
jj) - Gulam G house Khan Sahib v. Janni. 
39 M L J. 492 : (1920) M W. N- 394. 

12 L W. 6 00 : 58 I C. 788- 

’Art. 120 — Suit for declaration that 

defendant is not son of a particular person — 
Limitation-Starting point. 

A suit to obta : n a declaration that a person 
set up as the son and heir of a deceased is not 
the rightful heir must be brought within the 
time prescribed by art. 120 ot the Lim. Act and 
such period begins to run from the time when, 
to the knowledge of the plaintiff, the title of 
son and heir to the deceased is set up. ( Mittra , 
A J. C.) Pratapsingh v. Rvja Dattaji Rio. 

54 I C, 300. 

'Art* 120 — Suit for declaration — 

Limitation — Starting point — Entry in 
khewat — Effect of. 
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Where a person continues in possession of 
his property m spite of a contrary entry 
appearing in the khewat, no question ot limita- 
tion or adverse possession can arise in a suit 
filed by him for declaration of his title. 
(Kanhaiya Lai. J. C.) Bhagwan Bakhsh 
Singh v. Sant Prasad. 22 O C 369 : 

54 IC 317- 

—Art- 120 — Trustee deson tort- — Suit 

for accounts against — Limitation Act — Art. 120 
applicable — Starting point of limitation. See 
Executors 24 C. W. IT. 752- 

-Art- 123 — Mahomedan intestate — • 

Suit for share in property — 'Members of 
Mahomedan family living as tenants in 
common 

Where the members of a Mahomedan family 
continue to live as tenants-in-common without 
dividing the estate ot a deceased ancestor, a 
suit by one of the members to recover his share 
in the family property need not necessarily be 
instituted within twelve years of the death of 
the intestate. Such a suit is not governed by 
Article 123 of the Indian Limitation Act 1908. 
[MacLeod, C. J ,, and - Fawcett, J ) Nurdin 
Umrav. 

22 Born L R 1429. 

Arts. 123 and 144:— Suit for 

share of the property of an intestate— Heirs 
of Mahomedan holding estate as tenant-in- 
common. 

Article 123 of the Limitation Act 1908 does 
not apply to the case of Mahomedans who 
continue to own as tenants-in-common the 
estate of their deceased father. To such a case 
the ordinary law applies and time begins to 
run against one tenant-m- common when the 
other tenant- in-common does lome act the 
effect of which is either to exclude his co- 
tenant from the joint property, or deny hia 
rights to share ; and Article 144 is applicable. 

(. MacLeod , C J. and Heaton, J.) Kallan* 
gdwda Nag an Gowda Patil v. Bibishaya 
Shah Mahomed Khan. 

22 Bom. L R 936 : 58 I. C, 42- 

’Art. 125 —Suit by daughter for 

declaration that gift by widowed mother 
to another daughter is invalid . 

A suit by a daughter for declaration that a 
gift made by her widowed mother of certain 
land and a house in favour of plaintiff’s sister 
shall not affect the plaintiff’s right is governed 
by article 125 of the Limitation Act. 25 I C. 
46o ; 5 I C. 842 foil. ( Scott Smith and 
Abdul Raoof, JJ.) Musammat Amir Begam v. 
Musammat Hussain Bibl 58 I. C. 333. 

*Axt. 127 — Scope of — Suit by one 

tenant in common against another — Suit for 
partition — Among heirs of tenants in com- 
mon — Limitation — Starting point . 

A suit for partition by the neir of one tenant 
in common against the heir of the other 
tenant-in-common is governed by Art. 144 
and not by Art. 127 of the Lim. fret. wher§ 
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LIMITATION ACT, ART. 131. 

on the death of one of the tenants -in- comm on 
his heir enters into exclusive possession of the 
whole property asserting an absolute and 
exclusive title in the deceased the possession ot 
the heir is adverse to the surviving tenants- 
- in-common or their heirs. ( Wallis , C.J. and 
Sadasiva Iyer, J.) Raja Keesara Venkat- 
appaya v. Raja Nayani Venkataranga 
Rao. 43 Mad. 288 : 38 M L J 149 

— — - — Art- 131 — 'Perpetual and period!' 
cally recurring -right — Distinction — Right of 
mutwalli to yeomiah allowances. See Lim 
Act, Art. 120 and 131. (1920) M W3ST 

394 : 12 Xj, W 600 

‘Art 132 —Enforcement of payment 

of money charged on immoveable property — 
Money payable in kind , 

The mortgagor took a loan of a certam quanti- 
ty ot paddy and agreed to repay it together with 
interest thereon at so many kathas per kuri per 
yard and further agreed that on default ot 
payment within the time stipulated the mort- 
gagee would be entitled to reahze the money — 
the subject matter ot the claim together w th | 
costs — by sale oi the property which was mort- 
gaged to secure the loan, and it that was in- 
sufficient to satisfy the debt by attachment and 
sale ox other properties or the mortgagor. 

Held , that a suit brought witivn 12 years 
from the due date ot payment tor enforcement 
of money charged upon the mortgaged property 
was within time under Article 132, oi the Lim 
Act: (1915)24 C L. J. 348 dist. (AT. R. 
Chattcrjea and Panton , JJ ) DinabaNDHU 
Haiti v. Bishnu Bewa. 

32 Cal L J. 221 

Art- 132 — Loan of paddy secured 

on land— Suit to recover— 'Limitation. See 
(7 979) Dig. Col 132 Jogendra Nath Singh 
v, Mohan Lal Khan. See Indra Narain Son. 

47 Cal 125 : 58 I C 995 

Art- 132 —Paddy . Charged on im- 
moveable property — Limitation . 

A suit to recover the value of paddy charged 
upon immoveable properly is a suit to enforce 
payment of money charged upon immoveable 
property withrn the meaning of Art. 132 of the 
Limitation Act. The express 1 on 11 money charg- 
ed upon immoveable property ” in that Article 
includes money due for non-performance of an 
obligation when such money is secured by 
mortgage of immoveable property. (Mookcrjee 
C. J. Fletcher . Chattcrjea , Teunon and Rich- 
ardson , JJ.) RaMCHAND SUR v. Is WAR A- 
chandra Giri. 25 C. W- N. 57: 

32 C. L. J. 278. 

-Art- 132 — Security bond in favour 

of shebait — Enforcement by successor — 
Limitation . 

The plaintiff as shebait sued the defendant 
who was tahsildar of the debutter estate for 
accounis on a security bond executed by the 
defendant in favour pf the fprmer shebait ; 


LIMITATION ACT, AET. 134. 

Held, that the contract entered into between 
the Defendant and the former shebait did not 
terminate on the death of the latter but could 
be sued uoon by the present shebait. ( Chatter - 
jea and. Newbould, JJ ) Dasarathi Chatter- 
jee v. Asit Mohan Ghose Maulik. 

24 C W- N- 879. 

Art, 132 Suit for mortgage 

money realised by co-heirs — • Limitation . 

The plaintiffs, two out of the three daugh- 
ters of one G R. who died 11 years before suit 
sued for possession of 2/3rd of certain 
immoveable property and mortgage money 
relapsed by the defendants the r uncles, after 
G. R's death. The Court of first instance 
d sm-ssed the suit but in the Lower Appellate 
Court decreed the chum hold mg inter alia 
that the parties are governed by Hindu Law, 
that G, R. was separate and that the claim for 
mortgage money realised by the defendants is 
governed by Art. 132 and thus within time. 

Held, that the money real sed by the 
defendants represented the security which the 
1 respondents had under the mortgage and did 
not cease to represent their security by the 
tact of the appellants having wrongfully 
renewed payment from the mortgagors. 41 
C. 54 Rex. ( Scott Smith and Dundas,JJ) 
Mussamat Aso v. Harnarh. 

1 . Lah L J. 60 : 56 I. C- 944- 

Art- 134 — Alienation of mort- 
gaged property — • Possession by stranger — 
Stranger rt conveying property to mortgagee 
— Redemption — Lim Ration. 

In execution of a decree for money against 
two mortgagors the right, title and interest of 
one of them in the property mortgaged were 
sold at a Court sale and purchased by the 
mortgagee in 1889. Out of the property sold 
a field at Sarve was sold about the same time 
to a stranger and two fields at Bharadi were 
sold in 1892 to two persons who resold them 
to the mortgagee in 1898 and 1902. The other 
mortgagor whose right, title and interest were 
not put up for sale at the court auction having 
sued in 1910 to redeem the mortgage : — 

Held, that Ahe plamtiff was not entitled to 
redeem the Sarve field since it was all along 
in the possession of an outsider having been 
sold at a court sale. 

I He was entitled to redeem the rest of the 
property as also the Bharade fields inasmuch 
as the two fields having came back into the 
possession of the mortgagee he must be treated 
as a mortgagee and not as an innocent trans- 
feree without notice, (. Maeleod , C. J. and 
Heaton. J .) KaLU Deoba v. Ru pchand 
Kishandas. 44 Bom. 848 : 

22 Bom. L B 932 : 58 I. C. 39- 

Art* 134— Applicability of — Suit 

by succeeding trustee to recover possession of 
trust property mortgaged by predecessors and 
foreclosed by mortgagee - — Mahomedan law— 
Mutvalli. 
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A suit by a succeeding trustee to recover 
possession of trust property mortgaged by his 
predecessor and foreclosed by the mortgagee is 
governed by Art. 134 of the Lim. Act and is 
barred if brought more than 12 years from the 
date of the mortgage, from which time limita- 
tion began to run and not from the date when 
the defendant obtained possession of the pro- 
perty. 

Per Shamsul Huda , J . The onus of proving 
that the suit was within time was on the 
plaintiff who failed to discharge that onus 
and show that the mortgagee was not allowed 
possession and in the view of the case the 
suit was barred by limitation under Art. 134 of 
the Limitation Act. 

Per Richardson , J. A suit to which Art. 134 
applies must be a suit to recover possession. 
The plaintiff must be out of possession and the 
defendant in possession. The transfers chiefly 
contemplated are apparently transfers for 
value in excess of the limited powers of the 
trustee or mortgagee. In terms the Article would 
apply to a transfer within those powers but in 
such a case the true defence to a suit to re- 
cover possession would be title and not limita- 
tion, though in some cases limitation might be 
useful as an alternative defence. 

The date of the transfer is the date on which 
the property or the title was transferred by the 
transferor to the transferee and where the 
transfer is effected by a registered instrument 
that date is the date of the instrument. To 
construe the date of the transfer as the date on 
which the transfer is followed by possession is 
to import into the Article words which are not 
there. 

Where the possession of the trustee is that 
of a mere manager under a duly constituted 
trust it is immaterial under the present law 
whether the transferee takes with or without 
notice of the trust. Under Art. 134 of the 
present Limitation Act (the transferee without 
notice and the transferee w th notice are on the 
same footing. 

Where the transferee is a mere manager he 
is not the ostensible owner. Nor has the trans- 
feree anything corresponding to t the English 
11 legal estate” to set over against the prior 
equity of the beneficial owner: the legal owner- 
ship and the prior equity are generally speak- 
ing both in the beneficiary. The element of 
hardship in the case of a transferee without 
notice is minimised by the system of registra- 
tion. ( Richardson and Shamsul Huda , JJ) 
Narain Das v. Kazi Abdur Rahim. 

47 Cal. 866 : 24 C. W- 1ST. 690 : 

58 I C- 705- 

* Arts. 134 and 148— Mortgage— 

Hypothecation by mortgagee as absolute 
owner — Execution sale— Adverse possession 
against mortgagor— Taking of adverse posses- 
sion. . 

Art. 148 of the Lim. Act is intended to pro- 
tect the interests of the mortgagor against the 
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mortgagee in possession ' cr the person who 
holds the interest of the mortgagee, including 
his heirs or assigns, as such It applies only 
to suits for redemption instituted against mort- 
gagees or persons claiming under them and 
does not apply to suits against strangers. 

Art. 134 is designed to protect the interests of 
the person in possession who might have obtain- 
ed by transfer from the mortgagee larger 
rights than those which the mortgagee was 
competent to transfer, for valuable considera- 
tion and has remained in unquabfied enjoy- 
ment of the same for more than 12 years. The 
transfer, under that article must be a transfer 
with possession, or followed by possession as a 
necessary incident or ingredient of it. Art. 
134 does not apply to persons who have acquir- 
ed the mortgagees' rights by virtue of an execu- 
tion sale. 

In 1861 certain property was mortgaged 
with possession to H. G. In 1863 the equity 
of redemption was sold to J. J obtained a 
decree for redemption conditional upon the 
payment of a certain sum in H.G, But the pay 
ment was not made. H. G. remained m pos- 
session of the property till 1889 when he hypo- 
thecated it to K. describing himself as absolute 
owner. In 1901 K's heirs obtained a decree 
for sale on loot of the mortgage and in 1902 
purchased it at the auction sale sold in execu- 
tion, of the decree. They sold it to the deft, by 
two sale deeds in 1904 and 1905, In 1915 the 
heirs ot J. brought a suit for redemption ot the 
mortgage of 1861. Held, that the article of the 
Limitation Act which applied to the suit was 
Art. 144 and not Art. 148 or Art 154 and that 
the defts. and their predecessors in title having 
been in adverse possession for more than 12 
years, the suit must fail. (Hears, C. J , and 
Kanhaiya Lal,J.) Ram Piari v. Rudh Sain. 

18A L J. 995- 

Arts- 134 and 14S-S/«£ for 

redemption of mortgage — Alienee from 
mortgage— Lim itation % 

In 1882 the plaintiff's father mortgaged 
certain lands with possession. The original 
mortgagees mortgaged the lands with defend- 
ants m IS83. The plaintiff sued to redeem 
his mortgage in 1916, when the defendants re- 
sisted the suit on the ground that his claim 
against them was barred under Arricle 134 of 
the Limitation Act : 

Held , that the su’t was quite in time, for it 
was governed by Article 148 and not by 
ArticL 134 of the Limitation Act, 1908. 

Per Macleod, C. J. : — A suit to recover 
possession is not the same thing as a suit ta 
redeem, and a mortgager's right to redeem, 
the period of L ; miration lor which is sixty 
years under Article 148, will not be defeated 
merely because his mortgagec t transfers the 
mortgage to ' another person. ( Macleod , C. J 
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and Heaton, J ) Tairameya Phsakeb v. 
SHIBELISAHEB F v Kills a heb. 

44 Bom 614 : 22 Bom L. B- 802 : 

57 I- C 568. 

Arts. 134 and 144 — Suit by 

trustee against Co-trustee ior joint possession 
— Limitation. See [1979) Dig , Col . 7 44 Shadi 
v. Abdur Rahiman. 

1 Lab. 66 : 1 Lali. L J 154. 

Art. 134 — Widows possession in 

lien of doxm r — Transfer of right — Possession 
of transferee if adverse possession. 

One B died leav ng A and K as In's he-rs. A 
died leaving a widow and a nrnor son. The 
widow took possession ot the whole of his pro- 
perty J as her share by inheritance J 
in lieu of dower. Then she married K and both 
joined in selling one halt ot the property left 
by B. On the cons tract 1 on of the sale deed it 
was held that the widow sold only her right to 
reman in possession, so far as the share ot 
which she was m possess-on in leu of dower 
was concerned and Mat the vendee knew want 
he was pure has ng 

Held , that the possessory right of the widow 1 
was property whicn was nhen table and trans- 
ferable and the mere fact that there was no 
transfer of the dower debt d'd not make the 
sale in quest’ on an invai d sale so as to give 
the vendee adverse possession over the pro- 
perty as agamst the other heirs within the 
meaning of Art. 13-1 of the Lua Act. {Ryves and 
Goknl Prasad. JJ.) Abdulla v. Shamsul 
Huq. 18A-L. J. 909. 

58 I. C. 833 

Art, 138 — Suit to establish right to 

offerings of temple— Claim for arrears . 

A suit ior a declaration that the plff. is 
entitled to a certain share in the offerings of a 
temple is a suit to establish a periodically 
recurring right under Art. 131 of the Lim. Act. 

Where a person claims to share in the offer- 
ings made to a temple he can invoke Art. 131 
and br»'ng a su ? t at any time within 12 years 
from the date when he first asserted his right 
and did not have it recognised even though his 
right originated at a previous date. The article 
has nottrng whatever to do with a suit to 
recover arrears. ( Stuart , J.) Jagdeq v. Ma- 
thura Prasad. 22 O. C 346 : 

54 I. C. 540. 

Art- 139— Landlord and Tenant — 

cjwtmcnt — ■ Limitation — Non payment of 
rent — Effect of. 

Mere non payment of rent does not per se 
amount to a deierrrr nation of the tenancy, or 
constitute adverse possession on the part of 
the tenant In 1880 the ancestor of the defts. 
mortgaged the house in dispute to the grand- 
father of the plff. The mortgage was with 
possession but the mortgagor returned posses- 
sion as a tenant and executed two rent deeds of 
1880 and 1883 respectively. The plff. now 
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sued for recovery of rent and ejectment of 
dens, trom the house. 

Held, that the suit was governed by art 139 of 
the Lhm Act and that as the delts. had failed 
to establish that the tenancy was determmed 
more than 12 years before the institution of the 
suit, the sad was within time. (Shadi Lai , C. 
J ) Des Raj v. Taimyl Singh. 

57L C. 269. 

Art- 139 — Suit by landlord to 

recover possession. 

A suit to recover khas possession of the land 
was decreed on compromise by which the 
defendant was declared to be the tenant of the 
plamtfff In a subsequent suit by plif. to 
recover khas possess mn of the same land 
after g*vng proper notvee to quit. 

Held, that limitation did not begin to run 
against the plff. until after the termination of 
the tenancy by notice to quit, as during the 
continuance ot the tenancy the possession of 
the deft, tenant was tantamount to plif’s. 
possession. { Chaiidhuri and Ghose, JJ.) 
Jogendza Chandra Kar v Syam. Sunder 
Das 57 I C- 798. 

Arts. 140 and -.144— Property 

devised — Suit for possession from devisee — * 
Limitation. 

Wnere the purchaser of the rights of a devi- 
see sues to obtam possess on of the devised 
property, the period of bm'tation applicable if 
the dev see or Its trans'eree has once obamed 
| posssssmn is that prescribed by arc 144 Ox the 
Limitation Act It the devisee has not obtain- 
ed possession the suit must be brought within 
the period prescribed by art. 140, ( Mittra , J. C.) 
Mussammat Gajibai v. Nilkanth. 

56 I. C. 929. 

Art- 141 — • Co-widows — Surrender 

by one in favour of another —Alienation by 
Surrenderee — Suit by reversioner — Limita- 
tion . 

The junior of two co-widows surrendered 
her entire interest in her husband’s estate in 
favour of the senior. The senior widow 
subsequently alienated the properties and died 
in 1902, The junior widow survived the 
senior widow and died in 1914. In 1916 more 
than 12 years after the death of the senior widow 
who made the alienation the reversioner 
brought a suit to recover possession of the 
alienated properties. 

Held , that the suit was barred by limitation 
and that time began to run only in 1914 on the 
death of the junior widow. 

Under Art, 141, time begins to run only on 
the death of all the female co-heirs. 

There can be no acceleration of the right of 
a reversioner without his knowledge and con- 
sent by an agreement between the female 
co-heirs. [Sadasiva Aiyar and Napier, JJ.) 
Muthiyala Chengappa v. Buradagunta 
alias Akula Yen katas a WMr. 

43 Mad. 855 : 39 M* L J 567 : 
28 M. L. T. 272 : 12 h W. 656. 
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-Art. 141 and 144 — Sait for 

possession cn declaration ot title by plffs as 
revers'onery heir on his number's death against 
defandants — Sirt when barred— L>m Act 
Art. 141 if applicable— Co-sharers — .Adverse 
possession, want constitutes See (1919) Dig. 
Col, 747 Go BIN DA CHANDRA BnATTAC iABJEE 
V. UPENDRA CHiNDRt B iATTACH VRJEE, 

47 Cal. 274- 58 I. C 141. 

-Arts 142 and 144— Adverse pos- 
session — Independent trespassers — ■ Ho 
tacking. 

Property belonging to V was wrongly sold in 
execution ot a decree ; and was put in posses- 
sion of the auction purchaser on the 22nd Apr.l 
1813. V appbed to set aside the sale and recover 
possession of the property. The proceedings 
went on till his death which took place on 20 -h 
January 1903. V's s ster was put on the 
record as his heir. The proceedings term'nated 
in B's favour ; and B was put in possesion ot 
the property on the 14th October 1915, to 
recover possession of the property from B's 
representatives — - 

Held , that the plaintiff was entitled to 
recover, his suit being within time under 
Article 141 of the limitation Act 190S shice 

B, the latter of two trespassers, could not be 
allowed to add to the period of her hostile 
possession the period of possession of a former 
trespasser, the auction purchaser, from whom 
s le d d not derive title in any way. (Macleod, C. 
J. and Fawcett, J) Ramon and da v. Balajl 

22 Bom. L. R. 1452. 

Arcs. 142 and 144— Applicability 

of —Suit for possession of immoveable pro- 
perty— Art. 144 residuary Article. 

In a suit to waich Art. 142 of the Urn. Act. 
applies, the plamtiff muse prove his possession 
within twelve years irom date of suit, and if 
he .ads to do so, the suit should be dismissed 
without go ng into the question of the defen- 
dant's title 

In a suit to which Art. 144 appbes the plain- 
tiff has only to prove his title and the deiendant 
would then have to prove his allegation of 
adverse possession. 

Art 144 is a res : duary Article to be applied 
to suits for possess’on of immoveable property 
not otherwise expressly provided ror. ( Twomey , 

C. J.and Robinson, J ) Muthia C HETTY v. 

Seena Thenar. 12 Bur, IT T. 234: 

561. C 951. 

Arts. 142 and 144— Co-owners— 

Suit for declaration of non-interference by 
other co-owners — Limitation — Onus. 

Wnen a co-owner sues another co-owner 
when the latter has infringed the right ot the 
former in respect of certam water channels, of 
waich both ihe parties were in joint possession 
for a declaration that he has the right to 
irrigate his fields from the water of the same, 
and the defend nt had no r'ghr to fill them up, 
it is not a suit or possession on d ; spossession : 
Art. 142 o: toe. L up Act is not applicable, bur 
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Art. 144 appl es 14 Mad 96. 21 Mad 1:3.31 
Cal 970. 31 Cal 960 ; 28 C. L J. 437 ; ^7 I. C. 
626. relied upon. 

Where the plffs do not ask for separate 
exclusive possess’ on, but the deft claims to hold 
the water of the water channels on the ground 
of adverse possess-on, the onus is upon the 
latter to show that he had ad.erse possession 
for more than 12 years be. ore the institution of 
the suit. (Sultan Ahmad, J ) R\dha KAnta 
Lal v. B i ag wat Peas yd. IP. L T 192 

55 I C 247. 

Art. 142 — ■ Dispossession — Discon- 
tinuance of possession — What constitutes. 

Under Art. 142 of the Limitation Act the 
Court should find what is the date of dis- 
possession or discontinuance of possession. 
Dispossession implies an ouster from posses- 
sion followed by the possess’ on of another per- 
son and hence a finding that the defendant was 
not m possession for 12 years before suit 
implies that plaintiff brought his suit within 
12 years of his possession 29 Cal. 518 foil, 
(Coutts and Das,JJ ) Mxdan Mohan Singh 
v. Brijbehari Lae. 5 Bat. L J 592 : 

1P.LT. 505 . 57 I G 717. 

Ar fc. 1 42 — 'Li spossession — Meaning 

of. 

*D ; spossess ; on' implies the coming in of 
a oerson and the driving out of another from 
possess : on: 22 C. L. J 2S4; 20 C W. N. 481 Ref 
(Mooketjec, C. J. and Fletcher, J ) PaNCHOO 
Kapali v Janeswar Majhi. 

32 G L J. 9 : 58 I C 844 

Art. 142 — Dwelling land — • Suit 

for possession — Dispossession or discontinu- 
ance of possession — Construction of building 
— Ownership — Finding of fact. 

In a suit for possess on of certain dwelling 
land and for issue of a perpetual injunction to 
the deft, to remove his amla therefrom 
wmch he constructed thereon on the ground 
that the land in suit belonged to the plamtiffs 
and that the defendant's possession was 
per.uissive, it was contended that the onus 
should have been on the pla ntiffs to prove 
that they had been in possession of the site 
within twelve years previous to the date of the 
suff. 

Held, that the suit is not one in which the 
plffs. have been d : spossessed or have discon- 
tinued possession and therefore Art. 142 does 
not apply. 

The suit would apparently have been in time 
even if Art. 142 had properly been applicable 
inasmuch as the house and shops were con- 
structed only eight and four years before suit 
respectively. No doubt the onus lay on the 
plffs. to prove that the deft's possession was 
permissive but they have d’s charged it. 

The question as to whether the area on which 
the deft, has budt belonged tq the plff, is ope 
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of fact. (Broadway and Dundas, JJ) Mir 
Mahfuz Ali v . Mussuivimat Mahqmad 
Sam an i Begam. 2 Lah L J. 511 

Arts 142 and 144— Ejectment- 

Strip of unenclosed land — Possession — 
Presumption — Limitation. 

In a suit in ejectment the plaintiff, where the 
defendant is in possess 'on, mast in addition to 
proving his title make out that the d s posses- 
sion took place within 12 years of the suit, 
(. i , e) that he was in possession and was dis- 
possessed within that period Possess on, 
however, is not necessarily the same thing as 
user and it the land is oi such a nature as to 
render it unfit for actual enjoyment in the 
usual modes, lor instance, a narrow slip oi 
un-enclosed land adjoining a public lane, it 
may be presumed that the previous possession 
of the plamtiff continued till the contrary is 
proved. This presumption is a presumption ot 
fact. It is by no means conclusive, and 
whether it should be applied or not must de- 
pend upon the facts ox each particular case. 
{Dawson Miller , C. J. and Mullik , J) 
Dr. Inder Lall v. Musammvt Ram Surat 
Kuar. 58LO-773. 

Art- 142 — Ejectment suit — Posses- 
sion w thin 12 years and dispossess : on to be 
proved by plff. Sec Ejectment. 

54 I- C 131. 

Arts. 142 and 144 — Submersion 

and reformation — -Possession during period oi 
submersion presumed to be with the owner. 
Sec Bengal Regn. Xl of 1825. 

5 P. L. J. 632. 
■ -Art- 142' — Suit for immoveable pro- 

perty — Ouster —Plff . shown to be in actual 
cultivating possession within 12 years* 

H eld, that the suit was not barred by time 
inasmuch as the plaintiff was shown to be in 
actual cultivating possession in the settlement 
record of 1910-11 and this entry has not been 
rebutted and must be presumed to be correct. 
’* The mere entry by the Pativari in the mata- 
tion register that the exchange took place on a 
certain date does not of itself prove that the 
exchange did take place on that date. ( Scott - 
Smith , J ) Sher Singh v . Khem Singh. 

2 Lah. Xi J. 230. 

Art- 142 — Suit for possession based 

on trespass — Onus on plff . to prove dispos- 
session within 12 years. 

When a plff. brings a suit for possession on 
the allegation that white in possession he was 
, dis-possessed by the deft, he must show when 
exactly he was dispossessed and he must bring 
the suit within 12 years of the date of dispos- 
session. {Das, J) Bhikan Qassab v. Mardan 
Ali. 56 I. C. 40. 

Arts. 142 and 144- Suit for 

possession — Entry of deft’s name in record 
of rights — Onus. 

In a suit for the recovery of possession where 
the entry in the Record of Rights is in 
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favour of deft, plff must prove his possession 
within twelve years of the suit. (Adami, J.) 
Kishun Prasad Singh v. Surajnarain Pra- 
sad Sahi. 54 I- C. 9Q0- 

-Art- 143 — Breach of covenant in 

lease — Suit for possession — ■ Limitation . 

A lease provided that the lessee was to enjoy * 
the land from generation to generation for pur- 
poses ot res : dence without any power of al'ena- 
tion, and in the event of such alienation the 
lessor would be entitled to khas possesion The 
lesssee sold the land and the lessor sued to 
recover possession . 

Held , that Art. 143 was applicable and the 
period of limitation was 12 years and began to 
run from the date ot alienation and not trom 
the date when the lessee surrenderei possession 
to the transferee. (, Mookerjee , C J. and Fletcher, 
J.) Motilal Pal Choudhury v. Chandra 
Kumar Sen. 24 C. W N. 1064. 

Art- 143 —Starting point , knowledge 

of lessor , not essential . 

Uader Art. 143 oi the Limitation Act, the 
starting point of limitation is the forfeiture it- 
self ; there is nothing in the Article about the 
knowledge of the lessor. ( Ayling and Krish- 
nan, JJ.) Samorin of Calicut v. Unikat 
Karnavan Samu nair. 38 M L J. 275 : 

27 M- L- T. Ill : 55 I. C. 380. 

Art. 144 — Adverse possession — 

Lands Attached to office of karnam — Acquisi- 
tion of, by prescription . 

A person m adverse possession of lands an- 
nexed to the office ot karnam for over the 
statutory period acquires a prescriptive title to 
the lands as against the holder oi the office 
and his successors. 42 Cal. 244 dist. (Abdur 
Rahim and Ayling, JJ) Idarapalli Dhan- 
NUSHKOTIRAYUDU V. VENKATARATHNAM. 

38 M L. J. 320. 

Art. 144 — Adverse possession — 

Onus — Delivery of Symbolical possession to 

piff- 

■ In 1895 plffs instituted a suit for possession 
of two-thirds of an entire estate claiming to be 
entitled thereto under a will and obtained a 
decree on the 17th August 1898. In execution 
of this decree they obtained symbolical posses- 
sion of their two-thirds share. On 7th February 
1914 plffs. instituted a suit for possession of her 
two* thirds share. 

Held, that symbolical possession having been 
obtained by plffs. in execution of their decree of 
1898 the onus is on the (defendants) appellants 
to show that they had been in adverse posses- 
sion for the requisite period. ( Shadi Lai atid 
Broadway , JJJ Ali Bakhsh v. Ghulam 
Fatima. 2 Lab., L. J. 91- 

Arts. 144 and 142— - Co-owners—* 

Suit by, for declaration of right to channel— 
Adverse possession — Starting point. 

A suit by one of several co-owners of a water 
channel for a declaration that he has the right 
to irrigate his fields from the channel jointly 
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with the other co-owners who are interested 
with him is not a suit for possession or dispos- 
session and is governed by Art. 144 of the Lim. 
Act and by Art. 142, 

If in such a suit the deft, claims to hold the 
water of the channel on the ground of adverse 
possession the onus is upon him to prove that 
his possession has been adverse for 12 years 
before the institution of the suit. (Sultan 
Ahmed, J.) Radha Kantjl Lal v. Bhagawati 
Prasad. 1 pat- L T. 192 : 55 L C. 247. 

Art- 144 — Co-tenants — Alienee from 

co-tenant — Possession of, adverse to the rest 
—’knowledge of the others, if essential. See 
Adverse Possession, Co-tenants. 

11 L. W. 81. 

Art. 144 — Immoveable property — 

Right to take water from the well of another. 

The right to take water from the well of 
another is not immoveable property and cannot 
be lost by 12 years adverse possession. ( Shah 
and Hayward , JJ.) Ananta MXJRar Rao v. 
Ganu Vithu. 22 Bom- L- R. 415 

57 I. C. 143 

Art- 144 — Suit for possession — 

Distant collaterals — Adverse possession — 
Cause of action. 

On 25-12-1897 the widow of one H gifted 
certain land to her daughter' sons, D. and N. 
On 21-1-1900 N died and D obtained possession 
of his share and retamed it till his death in 
1909. Mutation was then effected in favour 
of defts. D's first cousins, which was accepted 
by A the nearest reversioner. A died in 1914 
and in 1918 plaintiffs, collaterals in 4th degree 
01 H, the original donor's husband brought the 
present suit for possession on the ground that 
the donees' direct line of descendants having 
faded the lands reverted to pltfs. 

Held, the suit was not barred by limitation 
in respect of N's share, plffs. having had no 
right to sue for possession until the death of A. 
in 1914. 26 P. R. 1911. F. B. Ret ; 133 P. R. 
1916 dist. (Rattigan, C. J) HaRNAMAN v. 
Dasondhi. 1 Lah. 210- 

56 I. C- 733. 

Arts. 144 and 127— Tenants-in 

Common — Suit for partition — Lim. Act. Art. 
127 not applicable but Art. 144, See Lim. Act 
Art. 127. 38 M- L. J. 149. 

Art. 145 — Suit for recovery of 

money deposited as security for appointment 
— Limitation. 

Article 145 of the Lim. Act applies to a suit 
to recover money deposited by the plaintiff as a 
security for his appointment as Tahsddar 
under the Court of Wards. (Walmsley, J.) 
Nanda Lal Bose v, Ashutosh Ghose. 

55 I C 515 

Art* 146 A — Encroachment on 

public street — Otta on street for more than 
30 years — Right of municipality to remove 
obstruct. on. See Bom. Dt. Mun. Act, S, 122. 

. g2 Bom. L R, 951. 


LIMITATION ACT, ART. 164- 

Art- 14S — Applicability of — « Co- 
mortgagors — Redemption by one — Suit 
against charge-holder. 

A co-mortgagor redeeming the whole of the 
mortgage does not become a mortgage of the 
portion belonging to the other co-owners 

26 B. 500 ; 46 C. 211 ; 41 M. 650 ; 40 M. 
1040 ; 2 C. L. J. 546 foil. 

Art. 148 of the Limitation Act refers Only 
to a suit against the mortgagee and has no 
application to a suit against a charge-holder, 
38 A. 138 foil. (Wilberforcc, J.) BasaNta v. 
D hanna Singh. 55 I. C- 450. 

Art- 148 — Mortgage — Purchase by 

mortgagee of equity of redemption contrary to 
0, 34, R 14, C. P. C # — Suit by mortgagor for 
possession or redemption— Art 148 not appli- 
cable. See Lim. act. 120 and 148. 

24 C. W N. 229. 

Art. 148— Starting point for limita- 
tion — Lekha mukhi — -Usufructuary mortgage, 
See (1919) Dig . Col . 750. KhaNDU Lal v. 

Fazal. 1 Lah. 89 

Art. 161— Small cause decree — Re- 
view — Application-Omission to deposit within 
time — -Application incompetent. See Prov. Sm. 
C. C. ACT, S. 17. 24 c. W. N. 380. 

— Art 162, 164, 168 and 169— 

Ex parte — Decision — Application to set aside 
— . Limitation — Starti ng point. 

Where a plaintiff or appellant seeks to set 
aside an ex parte order limitation runs only 
from date of the order whereas if a defendant 
or respondent seeks such relief he can, in cases 
where he has not had due notice, count limita- 
tion from date of his knowledge of the order. 

Held , also that the benefit which the law 
allows only to a defendant or respondent cannot 
be allowed to an appellant ( Chevis , CJ . and Le 
Rossignol, JJ.) Bissa Mal v. Kesar Singh. 

1 Lah. 363 : 2 Lah- L. J. 249 : 

58 I C- 789. 

—Art. 163 — Provisions of man- 
datory. 

The provisions of Art. 163 of Lim. Act are 
intended to be strictly followed and the Court 
has no discretion to enlarge the period of 30 
days therein prescribed. 35 Ind. Cas. 294 foil. 
(Broadway,]. ) Bano Mal v. Bano Mal. 

55 I- C 55. 

Art- 164 — Applicability of — Ex- 

parte order for payment under S. 150 of the 
Companies Act. 

A payment order made ex parte under S. 150 
of the Companies Act, 1882 is not a decree and 
Art. 164 of the Limitation Act has no 
application to an, application for setting it 
as : de, (Scott Smith and Wilber force, JJ.) 
Hindustan Bank, Ltd v. Mehraj Bin. 

1 Lah. 187 : 

2 L£*h. Xi. J 291 : 5$ I, 0 820, 
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LIMITATION ACT, ART. 164. 

— Art. 164 — Ex parte decree — Appli- 

cation to set aside — Subsequent application 
treated as a continuation . 

The mere tact that the original application 
to set aside an ex parte decree which was made 
in time was cons r gned to the record room did 
not in any way necessitate a fresh appbcation 
and that a subsequent application must be con- 
sidered as merely in continuance oi the sus- 
pended original application. Consequently no 
question oi limitation arose in the case. (Shadi 
Lai audWilberforcc, JJ.) Barkat Ullah tt 
Fazal-Maula. • 55 1 C. 824- 

Arts. 166 and 181 —Application 

by exonerated defendant to set aside sale in 
execution, of his properties — Limitation . 1 

An appl 'cation by a deit. who .s exonerated 
by the decree trom liability, to set aside a sale 
in execution ot h : s properties by the plamtiff is 
governed by Art. 1 SI and not by Art. 166 of the 
Lim. Act, 27 M. L J 605 dist 

Ii an execution sale is a nulbty i c., made 
without jur-sdiction or is void ab initio , Art. 
166 does not govern an application to set it 
aside. The proper article appl : cable is Art. 
3 81, {Seshagiri Aiyar and Moore, JJ ) Sesha- 
giri Rao v. Sreentvasa Rao. 

43 Mad. 313 : 38 M L J. 62 : 
(1920) M. W. 3ST. 127 : 56 I C. 260 

Art 167 — Execution sale — Appli- 
cation to set aside — Limitation — Extension of 
The period prescribed by Art. 166 ot tne 
Limitation Act cannot be extended under the 
provisions of the law and no order of the Court 
can have the effect of extend' ng it {Shadi Lai , 
J.) Genoa Mal v. Munshi Ram. 

57 I. C. 224. 

Art 168 — Execution sale — C. P- 

Code, O. 34, R. 14 — 'Sale in contravention oi — • 
Application to set aside — Art. 16 6 applicable. 
See C. P. Code, O. 34, R. 14. 

22 Bom. L. R- 670. 

Arts. 166 and 181 — Execution 

sale — -Notice of sale — Proclamation not given to 
Judgment debtor — Effect — Application to set 
aside sale — Limitation. See {1919) Dig. Col. 
7 50. Thekkedath Neelu Neithiar v. Subra- 
mania Moothan. 11 L W- 59. 

Art. 166 — Execution sale — Setting 

aside under 0 . 21, R. 90, C. P. C. — Limita- 
tion. 

An application tosetasMea sale under O. 21, 
R. 90 ot the C. P. Code is governed by Art. 
166 of the Limitation Act. {Sultan Ahmed, J ) 
Jagdhar Missis v . Dhorai Khatawa. 

57 I. C. 404. 

-ArtS- 166 and 181 — Scope of — 

Execution sale — Application to set aside on 
the ground that property was not liable to 
sale — Limitation. 

The scope of art. 166' of the Lim. Act. is not 
limited to applications under O. 21 Rr. 89 to 
91 of the C. P. Code. The Article is perfectly 


LIMITATION ACT, ART. 181. 

general in its terms and refers to an applica- 
tion under the Code to set aside a sale m ex- 
cution of a decree. 

An application to set aside a sale in execu- 
tion of a decree passed against the father of 
: the applicant on the ground that the property 
; sold belongs to the applicant and not to his 
father is governed by art. 166 and not by art. 
181 of the Lim. Act. {Chi tty and Walmslcy, 
JJ ) Satish Chandra Kanungoe v. Nishi 
Chandra Dutta. 54 I. C 431' 

• Art. 180 — -Execution sale — Confirm- 

ation of sale — -Subsequent application for sett- 
ing as’de sale — Sale sustained with regard to 
some items and set aside with regard to the 
others — Application for possession by execu- 
tion purchaser within three years of the second 
order, but more than three years of the first 
confirmation of sale — Application not barred. 
See Lim Act S, 9 and Art. 180 

38 ELJ.l (1*. B) 
— Art. 181— Applicability of. 

Article 181 oi the Lim. Act refers to all 
applications for the making ot which the Civil 
Procedure Code g'ves authority. {Scott -Smith 
and Wilberforce, JJ.) Hindustan Bank Ltd. 
v. Mehraj Din 1 Lah. 187 : 

2 Lah L J 291 : 55 I C 820- 

Art- 181 — D : smissal for default of 

appl* cation to set aside ex parte decree — -Res- 
toration— Applicati on — • Limitation — Art. 181 
applicable. See C. P. Code, S. 141 And O. 9, 
R- 13. 56 I. C- 25. 

Arts. 181 and 182— Dismissal of 

execution application for no fault of decree- 
holder — Revival — Limitation. 

„ The dismissal of an application for execution 
for no fault of the decree holder is a mere 
direction to the Officers of the Court to remove 
the application from the pending list, but the 
decree-holder's right to apply for its revival 
accrues from day to day and will be barred 
if no application is made for the purpose before 
three years have elapsed from the date when 
such proceedings were closed in fact or struck 
off. {Kanhaiya Lai, A J. C.) Kaeka Singh v. 
Gursaran Lal. 54 I. C- 426. 

Arts. 181 and 182 — Execution 

application — Dissmissal of for statistical 
purposes — Fresh applicat io n — Li m itation . 

An execution application which has not been 
judicially disposed of but simply removed 
from the court's file for statistical purposes 
does not require to be revived. The Court has 
only to be appraised of in some recognised 
manner and a subsequent application presented 
to the Court requesting it to deal with the prior 
pendmg application is not one to which either 
Art. 181 or 1S2 of the Indian Limitation Act 
1908, apples. 31 Mad. 71 ; 36 Mad. 538 folk 
(1915} M. W. N. 643. ref. {Oldfield and 
Seshagiri Aiyar, JJ.) SUBRAMania Pathar 
v. Appu Mudaliar. 

H L. W- 42 : 55 I. Q 528. 
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LIMITATION ACT, ART. 181. 

Arts 181 and 182— Execution by 

collator — Application to send the papers back 
— Step-in-aid. 

An application to send the paoers back to the 
Collector is governed by Art. 1S1 or 182 of the 
Lim. Act, according as it may be for the con- 
tinuance of the previous, execution proceed ng 
or for takmg a step-in-aid of execution and not 
by art. 163. ( Kanhaiya Lai, A J. C) Lal 

Basant Singh v. Lal Sripat Singh. 

55 I C 485. 

Art- 181 — Execution of decree — 

Sale set aside — Fresh application — Pendency 
of appeal — • Effect of. 

Where a sale in execution of a decree *s set 
aside the decree-holder has three years from 
the date of the order setting aside the sale to 
again apply for execution The fact that the 
order forms the subject of an appeal is no bar 
to the making of an application for execution 
during the pendency of the appeal within the 
aforesaid period of three years (Das, J ) Syed 
Amjad Hussain v. Shyam Lal. 

56 I C. 1004. 

Arts 181 and 186 — Execution 

sale — Application by exonerated defendant to 
set aside sale of his properties' — Lim, Act. Art, 
181 applicable See Lim. Act, Arts, 166 and 
181. 38 M. L J. 62. 

Arts. 181 and 166— Execution 

sale— Setting aside — On the ground that pro- 
perty -was not liable to be sold in' execution — 
Lim. Act, Art. 166 applicable See Lim. Act, 
Arts. 166 and 181. 54 I. C 431- 

Arts. 181 and 182 -Mortgage- 

Decree under S. 38 of the T P. Act — Applica- 
tion for order absolute — Limitation — C. P. 
Code, O. 34, Rr. 2 and 5 — Effect of, 

A mortgage decree was passed on 10 — -10 — 
1908 and the decree-holder appbed on 
2—12 — 1911 for an order absolute for sale. 
The application was dismissed for default and 
the decree-holder again applied for an order 
absolute on 29 — 4 — 1914. 

Held , that the application of the decree- 
holder for an order absolute was not barred by 
Art. 182 of the Lim. Act or by S. 48 C. P. 
Code, 

Per Sadasiva Aiyar , J. — A decree passed 
under S. 88 of the Transfer of Property Act 
gave a vested right to the decree-holder to 
apply in execution for an order absolute. The 
repeal of the saM section by O. 34, C, P. C. 
could not take away this right. 

Per Spencer , J,: — If it were necessary owing 
to the introduction of Act V of 1908 while the 
suit was pending that the decree-holder should 
apply for a final decree, the applications of 
1911 and 1914 might be treated as applications 
for a final decree and the second application 
might be treated as a continuation orr revival oi 
the first. (Sadasiva Aiyar and Spencer , JJ.) 
Ganapathxya Pillai v . Gopala Aiyar. 

56 I. a 563 


/LIMITATION ACT, ART. 182. 

j — Arts. 181 and 159 — Possession 

under temporary injunction— Application for 
restitution — Limitation. 

Possession under a temporary injunction is 
wrongful witlrn Art. 139 of the L : m. Act. The 
Article is confined to suits and is inapplicable 
to an application for restitution which is 
governed by Art. 181. (Drake Brockman and 
Pridcaux, J. C } Pad ha v. Sakhu 

54 I. C 664. 

— Art 181 — Preliminary decree — Af- 
firmance of, on appeal — Application for final 
decree — Limitation — Starting point. 

Where a decree of a lower court* is affirmed 
by the Appellate Court, the lower court’s 
decree is wiped out by being merged m the 
decree of the Appellate Court, which takes its 
place to all intents and purposes and both the 
decrees cannot ex-st simultaneously. 

1 Where a preliminary decree :n a mortgage 
suit is affirmed on appeal the right to present 
an application to make the decree final accrues 
on the day the appellate decree is passed. 
( Batten , A. J . C.) Nilkanth v. Madhorao. 

54 1 C. 323. 

p 

— Art- 182 — Execution application — 

Sale set aside owing to fraud of judgment — 
debtor — Fresh — application — Continuation- of 
prior application. 

Where an execution sale is set as Me on the 
ground of the fraud of the judgment-creditor 
the application in consequence of which the 
sale was ordered may be deemed to be pending 
and a subsequent application for execution may 
be considered as a continuation of that applica- 
tion. (Mating Kin , J.) ArunachallaM 
C HETTY V. Ma u THA, 

55 I. C 707. 

—Art. 182 (1)— Date of Decree — 

Meaning of — Decree signed later than Judg- 
ment— -Effect of — C. P. Code , O 20, R. 7. 

The date of decree in Art. 182 (1) of Limit- 
ation Act means the date when the judgment 
was pronounced and not the date when the 
decree is actually signed by the presiding 
Officer of the Court, and the time between the 
date of delivery or judgment and the signing 
of the decree cannot be deducted in computing 
the period of Limitation for execution of the 
decree. (Coutts and Adami . JJ.) HiRA Lal 
Sahu v. Jamuna Pd. Singh. 

5 P. L. J. 490 : 1 P. L. T. 394: 

57 I C. 531. 

— Art- 182 (1 )— Decree or order— 

Meaning of — Decree to be in an executable 
form— Limitation — Starting point . 

The language read with the context of Art* 
182 (1) Lim. Act shows that it refers only to 
an order or decree made in such a form ’ as to 
render it capable, in the circumstances of the 
particular case of bemg enforced. 

27 All. 334 applied. 

Where R sued J, who died pending- suit, 
and E. J*s brother, was substituted for J, and 
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LIMITATION ACT, ART- 182. 

the decree obtained agamst E on the 27th July 
1906 was in the follow ng terms. 

" The decretal amount to be reabsed by sale 
of the estate left by ] in the hands of E. This 
will not enable the Plff. to make any portion 
of the estate of ] in the hands of any person 
other than the defendant, liable for the decree.” 
and in the mean time dispute having arisen 
between J's widow and E. as regards the estate 
left by J, E sued J's Widow for recovery of 
possession of j's estate from the hands of J's 
widow, and E's possession was decreed by the 
first court on the 16th August 190S, but on 
appeal to the Hrgh Court by J's widow, the 
execution was stayed and the High Court 
reversed the decree of the lower court on 2nd 
August 1909. but on appeal to the Privy 
Council, by E, the 1st court's decree was 
restored on 22nd July 1914 and R then filed his 
execution petition on 11th December 1914, 
(the previous execution petitions in 1907, 
against j's widow, and in 190S against E's 
own property having been rejected as being 
contrary to the terms of the decree of 27th 
July 19Q6J and E objected that the execution 
was barred under Art. 182 (1) of the Lim. Act. 
but the sub-judge overruled the objection, 
which however was held valid by the High 
Court, and the decree holder R appealed to the 
Privy Council. 

Held — (1) that the decree, dated 27th July 
1906 did not become capable of being enforced 
till after the decision of the Privy Council m 
1914, the mere passing of the decree in E's- 
favour on 15th August 1908, the execution of 
which was promptly stayed by the Calcutta 
High Court, did not entitle the decree holder R 
to execute his decree agamst E, the estate 
being in the possession of J's widow. 

(2) the decree dated 27th July 1906, could 
not be construed as a decree against the estate 
of J, although not in the hands of E. 

(3) the decree against E could not be execut- 
ed without a further application, which could 
not have been made till E had come into 
possession of J's estate and the period of limita- 
tion for such an application was under Art. 
181, 3 years from the time when the right to 
apply accrued after the Privy Council decision, 
in 1914. {Lord Phiilimore) Maharajah Sir. 
Rameshwar Singh v. Homeshwar Singh 
Bahadur. 

1 P. Ii T. 731 (P. C.) 

Art 1S2 (2) — Decree— Application 

for execution of agamst surety— C. P. Code. 
S. 145. See {1919) Dig. Col. 754.. Cholappa 
v. Ramachandra. 44 Bom. 34 

— * Art- 182 (2) — Execution ap plica - 

tion—rPersons not parties to appellate 
decree — Starting point of limitation. 

A mortgagee died and his widow as heir 
brought a suit on foot of the mortgage.and ob- 
tained a ^decree T the mortgagor appealed 
and, in addition to J the widow also implead- 
$dO£$ H. as a respondent who had obtained a 


LIMITATION ACT, ART. 182- 

decree that he was entitled io succeed to the 
estate of S m preference to J. N died during 
the pendency of the appeal and, his legal 
representatives were not brought on the record. 
Subsequently, T and J. entered into a compro- 
mise. W the legal representative of N. now 
applied to execute the original decree obtained 
by J. 

Held, that it was not open to W. to execute 
the original decree inasmuch as N. through 
whom W claimed, was not a party either to the 
original decree or to the appellate decree. The 
original decree having merged in the appellate 
decree, was no longer capable of execution. 

The order of abatement was not " a final 
decree or order” within Article 182 (2) of 
Schedule I to the Limitation Act, and did not 
give a fresh start of limitation. {Coutts and 
Sudan Ahmed, JJJ Tikait Krishna Prasad 
Singh v. Raja Wajir Narain Singh. 

(1920) Pat. 342 : 58 I C- 977. 

Art 182 (2)-— Mortgage suit by 

widow decreed by first court — Suit by rever- 
sioner against widow decreed pending appeal 
by mortgagor — Reversioner made party on 
appeal — Death of reversioner . 

Where on the death of the original mort- 
gagee, his widow J, instituted the mortgage suit 
agamst the mortgagor and obtained a decree m 
the first Court on the 20th January 19X1, but 
meanwhile one N. brought a title suit against 
J. cla : ming to be the preferential heir and suc- 
ceeded in his claim, and thereupon the mort- 
gagor, in his appeal against the mortgage 
decree made N a party to the appeal, but on 
N's death on the 26th June 1915, no substitu- 
tion was made within six months but an 
applicat’on was made to set aside the abate- 
ment which was discharged for non -prosecution 
on the 7th February 1916, and then, a compro 
mise decree was passed between J and the 
mortgagor on the 10th May 1916 in the 
Appellate Court, and N's son filed the appli- 
cation for execution of the original mortgage 
decree on the 20th July 1917 : 

Held , that the applicant had no right to 
execute the original decree and secondly, even 
if he were entitled to execute, the original 
decree, his application was barred by limita- 
tion. 

As there was no order . of abatement of the 
appeal in the Appellate Court, the appeal 
having abated by operation of law, there was 
no final order within the meaning of Art. 182 
(2) Limitation Act, and an order of abatement 
if made, would not be a final order or decree 
within Art. 182 (2) of the Limitation Act, 20 A. 
124 ; 32 A. 136 ; 34 C. 874 ; 36 A. 284 ; 36 A. 
350 Ref. The applicant was not entitled to 
count limitation from the date of the appellate 
decree as he was not a party to the appellate 
decree and secondly as he was contending that 
the appellate court decree was not an effective 
and binding decree on him. (- Coutts an$ 
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Sultan Ahmed, JJ ) Tekut Krishna Prasad 
Singh v, Raja Wazir Narain Singh. 

(1920) Pat 342 : 58 I. C- 977. 

Art. 182 (3 ) —Ret urn of appeal for 

presentation to Court — Decree in redemption 
suit — Mortgagor if entitled to apply for sale 
— C. P. Code O. 34, Rr. 7 and 8 

Where an appellant bona fide preferred an 
appeal to a wrong Court and the appeal was 
returned for presentation to the proper Court, 
the decree holder is not entitled to the calcula- 
tion of time for the extension of time tor the 
execution of the decree from the date of such 
return as the starting point. 

An order returning an appeal is not covered 
by clause (2) of column 3 of Art. 182 of the 
Limitation Act. 

Per Seshagiri Aiyar, J : Quaere . — Whether 
the mortgagor has a right to apply for sale 
after a decree in a redemption suit. ( Oldfield 
and Seshagiri Aiyar, JJ ) Mahomed Abdur 
Kadir Marakavar v. Samipandu Thevaku 
43 Mad 835 : 39 M- L. J. 431 : 
12 L W. 304 : (1920) M W. 3S\ 587. 

■ Art- 182 (5) — Application by . decree 

holder purchaser for delivery of possession if a 
step-in aid of execution. See (1919) Dig, Col . 
755. Annada Prasanna Sen v. Somoruddi. 
Mirdha. 54 1 C 839. 

Art- 182 (5)— Application in accor- 
dance with law — • Subsequent default of deer ee- 
holder— Effect of—C. P. Code , O. 21 , R. 22- 
Application under , 

A valid application in accordance with law 
cannot be invalidated by any subsequent act of 
default of the decree -holder, such as the non- 
payment of process fees 

An application under O 21, R. 22 for execu- 
tion of a decree with a prayer for substitution 
of the legal representatives of the deceased 
judgment-debtor is a step-in-aid though it is 
eventually dismissed for non payment of 
process fees. (Chatterjea and Panton , JJ.) 
Aptapuddin Ahmed v, Jogendra Narain 
Tewari. 31 C L. J 389 : 

55 I. C 231- 

Art. 182 (5)— Execution applica- 
tion— Application by person cxfacic entitled 
to execute the decree— Order of another Court . 

N, obtained a transfer of a decree from the 
heir of the deceased decree-holder and applied 
to execute it He was resisted by G, who claim- 
ed to be exclusively entitled to execute the 
decree as legatee of the decree holder. The 
executing court held that N was entitled to 
execute the decree and not G. Thereupon G 
sued N, and his transfer for a declaration 
that' he was entitled to execute the decree 
and for an injunction restraining N from 
executing it On 14-4-1914 the suit was 
decreed in favour of G. and N. was restrained 
by an injunction from executing the decree or 
Otherwise realising the decree amount On 
appeal this decision was confirmed. In the 


LIMITATION ACT, ART. 182. 

meantime on 1S-6-1911 and 22-10-1914 N 
applied to execute the decree but the applica- 
tion proved mtruciuous. On 23-5-1916 G, 
whose rights had by this time been declared 
by the Appellate Court, applied to execute the 
decree and relied on the two intermediate 
applications by N, as saving limitation. 

Held, that the execution applications dated 
1S-6-1914 and 22-10-1914 by N, were in 
accordance with law and operated to save 
limitation under Art. 182 (5) of the Limitation 
Act. 

When the two execution appbeations in ques- 
tion were made, N, was on the face of the 
decree the only person competent to execute 
it and the executing Court not havmg notice 
of the result of the legation between G and 
N, had no concern with the rights of any body 
other than the person appearing on the face of 
the decree as the decree-holders {Spencer 
and Seshagiri Aiyar, JJ ) Hari KrishnamuR- 
thi v . Suryanarayanamurthi. 

43 Mad 424 : 38 M L. J. 271 : 

(1920) M W. N. 395 : 57 I. C- 753. 

Art. 182 (5) — Execution of decree 

— Cross-examination of objector — Not a step 
in-aid. 

The cross examination of a person who 
objects to the execution of a decree does not 
amount to a step-in-aM of execution so as to 
give a fresh start of limitation. 

An order to pay talbana for the issue of a 
notice does not furnish a fresh starting point 
for limitation where talbana is not pa’d and in 
j consequence noticed not issued. (Chitty and 
Newbould , JJ) Amrita Lal Mukherjee v, 
Hiralal Mukherjee. 54 I C 643- 

— — Art- 182 (5 )— Execution of decree 

— Surety for satisfaction of decree — Applica- 
tion for execution against surety — Step-in- 
aid. 

An application asking the court to execute 
the entire decree by the arrest of a person of a 
surety, who has made himself liable lor the 
satisfaction of the decree, after it was passed, 
is an application to take a step-in-aid of execu- 
tion of the decree as agamst the original judg- 
ment debtor, within the mean'ng of clause (1) 
of Art. 182 of the Lim Act. (Piggot and 
Gokul Prasad, JJ) Mahomed Hafiz v. 
Mahomed Ibrahim. 18 A L J 988: 

58 I. C 794. 

» Art 1 82(5) — Execution — Intermedi - 

ate application barred by time — Subsequent 
application in time — Objection as to limitation 
cannot be taken on subsequent application. See 
Res judicata, Execution Application, 

22 Bom. L. R 76. 

Art 182 (5) — Execution — Step-in- 

aid — Application for issue of notice to judg- 
ment Debtor. 

Where an application which exfacie is an 
application for execution prays for the assis- 
tance of the Court 11 by the issue of a notice to 
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the defendant to show cause, if any, why the 
decree should not be executed against him,” it 
is an application to take a step-m-aid of execu- 
tion sufficient to save limitation under Art. 1S2 
(5) of the Um Act. ( Chitty andWalmslcy, JJ .) 
Abdul Ajij Abdulla v. Yakub Abdul G\ni. 

54 I. C 433 

Art- 182 (5 )-Sicp-in-aid— Execu- 
tion application— -Amendment of. 

If a decree -holder files a detective appl 5 ca- 
tion and has to be ordered to amend he cannot 
gam profit from fche amendment on the ground 
that it is a step-in-a'd of execution. 

In the absence of an application by the 
decree-holder moving the Court to make an 
order directing attachment to issue such order 
made on the original application tor execution 
does not amount to a step-in-a’d of execution. 
(Broadway, J ) Shiv ParsiUD v. Kan hay a 
Ruchi Shah. 541 C 935- 

Art. 182 (5)— Stcp-imaid— Trans- 
mission of— Decree — Application for— Subse- 
quent filing of necessary copies — Oral appli- 
cation. 

Where after an appl*cation for the trans- 
mission of a decree or order thereon the decree- 
holder who has not filed the necessary copies 
under O. 21, R 6. C. P C. filed them into Court 
and orally applied agam for the transmission 
of the decree 

Held, that the oral application was not one 
to take a step in a ; d of execution and did not 
give a fresh starting po : nt under Art. 182, CL | 
\l) of the L*m Act {Oilfield and Scshagiri 
Aiyar , JJ) Rangac hakiar v P R. Subra- 
M vnia Chettv. 12 L. W 9 

. 58 I. C 536 

Art. 183 —Mortgage— Order abso- 
lute for sale — Application to enforce more than 
12 years after date of order. 

A suit was brought in 1904 for the enforce- 
ment of a mortgage security. The usual 
preliminary decree under S. 8S of the Transfer 
of Property Act, IS82 was made on the 50th 
June 1904 and on the 22nd March 1904 the 
decree holder applied for and obtained an 
order absolute for sale under the provisions of 
S. 89 of the same Act The order was drawn 
up and signed on the 25th May 1907, but was 
not otherwise completed and no steps what- 
ever had been taken under it. The present 
made on the 19th May 1919 by 
1 j a : ■_ . n: the decree-holder, (who 

had died in the meant 1 me) ask'ng that the 
representatives o L the parfes deceased be 
substituted on the record and that thereupon 
the order absolute for sale may be completed 
and the sale proceeded wah 

Held, that a piesent right to enforce the 
judgment or order having accrued to the 
decree-holder on the 22nd March 1907 when 
the order absolute for sab was pronounced 
the present appl cation to entorce the said 
order is- barred by Article 183, Sch. 1 of the( 
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Limitation Act, 1903. {Hooker fee and Fletcher , 
JJ) Apurba Krishna Sett v. Rash Be h ary 

Dutt. 47 Cal 743- 

LOWER BURMA LAID REV. 
ACT, (II of 1876) R 20 (3)— Transfer of 
— -Grant oi land with sanction of Deputy 
Comm ; ss : oner — -Contract Act S. 23' — -Agree- 
ment whether for bidden by law — Construc- 
tion of document— -Operative words See {1919) 
Dig . Col. 753. Po Maung v, R M. C. R. M. 
Chetty. 541 C 42- 

LU1NACY ACT (XXXV of 1858) 

S 14 — Sale by manager without order of 
Court — Void. 

A sale of a lunatic's property by the mana- 
ger without the order or knowledge of the 
Court is void and could not be ratified. (Abdul 
Raoof and Sevan Pet man, JJ.) Masihuddin 
v. Matu Ram. 1 Lab 109 • 

55 I- C 865- 

Ss 37 and 62— Lunatic— High 

Court — District Court — Temporary removal 
of lunatic to mofussil . 

Per Tcnnon, J — The original jurisdiction of 
the High Court and of the Supreme Court at 
Calcutta over infants and lunatics extends and 
extended to all persons (European and Indian 
residents in Calcutta and to all British born 
subjects, throughout the Pres'dency in Bengal. 
Tiie temporary removal to the mufassil of a 
lunatic having his home, his place of business, 
his iam ly and his servants in Calcutta is not 
suffic ent to oust the jurisdiction of the H'gh 
Court over the lunatic and, therefore, an appli- 
cation under S. 62 oi the Lunacy Act in rela- 
t'on to such a lamit'c must be made on the 
original s de of the High Court. 

Per Beachcroft , Jr — Under S. 62 of the 
Lunacy Act res-dence of the most temporary 
: character w thm the local jurisdiction oi a 
D strict Judge s sufficient to give him jur ; s- 
dxet on to deal with the lunat c is not subject 
at the same time to the jurisdiction of the 
H gh Court. 

Tae sduation of the lunatie'e property has 
nofhmg to do with the matter. It is not a 
condition that that must be within 

the District Judge's c 

The juiAsdiction of the High Court at’ 
Calcutta over lunatics under clause 17 of the 1 
present Charter is in the case of natives in 
India confined to those actually living within 
its ordinary original civil jurisdiction. While, 
therefore, a native of India is residing outside 
that jurisdiction, the Charter does not give the 
H : gh. Court jurisdiction over turn even though 
he may reside in Calcutta for the greater part 
of the year The use of the word "inhabitant” 
in statute 21 Geo. Ill Ch. 70, S. 17, indicates 
nothing to the contrary. ( Teunon and Beach - 
croft, JJ) Srimati Anilbala Chow dhu r a Nr 
v. Dhirendra Nath Saha Choudhury. 

32 0. L. J. 314 : 57 I- C. 768v 
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~(IV Of 1912) S 62 — Alleged lunacy 

— ■ Inquisition for ascertaining — Procedure— 
Preliminaries. 

An inquisition under S 62 of the Indian 
Lunacy Act once started must be prosecuted to 
the very end, and it has all tne attributes oi 
an ord'nary trial on an ’ssue of fact Before 
such an mqu'sit’on >s ordered or started there 
ought to be careiul and thorough prehm nary 
enquiry and the Judge ought to sat* say himseL 
that there m a real ground for an inquisition. 

An application lor an mqwsvon should 
ordinarily be supported by affidavit or by exa- 
mination on oath of the appbeant and by a 
medical cert.fi cate of some doctor as to the 
condition oi the alleged lunatic. It would also 
be desirable in many cases that the Judge 
should seek some personal interview with the 
alleged lunatic with a view to satisfy himself 
that there is a real ground lor suppos'ng the 
existence of an abnormal mental condition 
which might bring the person within the 
Lunacy Act. [Piggott and Walsh, JJ.) 
Mahommad Yakub v. Na^r Ahmad. 

42 All. 504 : 18 A. L J. 577. 

MADRAS CITY MUNICIPAL 

ACT, Ss. 262 and 325— L-cense to keep 
a timber depot if includes 1 cense te erect 
sheds- — License requisites of See (1919) Dig 
Col 7 59. Nadamuni Naidu In re 

3BML.J 84. (1920) M- W 2ST. Ill : 
27 M L. T. 125 : 541- C. 49 
21 Or- L. J 1 

MADRAS CITY POLICE ACT, S 76 

— Offence hy servant — Liability of licensee 
.The doors of an arrack shop belonging to the 
accused and in charge of Irs servants were 
closed after 8 P. M but a man was kept at the 
door to open it for customers. 

Held, that the shop must be deemed to have 
been kept open after 8 p. M, within the mean- 
ing of the Act. 

Held further that there was a breach of the 
terms of the license and the licensee alone 
was liable to be proceeded for the breach of 
the conditions of the license and not the 
servants, even though the master was not on 
the premises at the time (Abdur Rahim and 
Spencer, JJ.) Velayuda Mudali, In re, 

43 Mad 438 : 39 M. L J. 85 : 
27 I, L T. 211 : 11 L. W- 413. 

MADRAS CIVIL RULES OP 
PRACTICE, Rr. 179 and 180— Scope : 
of- — C. P. Code O 21 , R. 62 — Rules ultra vires , 
as be : ng in c nfiict with C. P. Code O. 21, R. 62 
Sec C, P. Code S. 73 and O. 21, R. 62. 

39 M. L J. 608. 

MADRAS DT. MUNICIPALITIES 
ACT (IV of 1884) S. 24— Street drains 
— Site belonging to private person ■ — Drains if 
vest in the municipality — Adverse possession 
of drains f 


DECISIONS 

MAD. DT. MUiT. ACT. S. 216. 

Under S, 24 of the Madras Dt. Munici- 
palises Act drams attached to tne street \ est 
in the Municipality e,en though the s tes of the 
: drams may belong to the owners oi the shops 
abutt ng the street. 

In order that private persons may acquire a 
r’ght to the drams by ad.erse possession it is 
no enough for them to show that they were 
repaw mg the dra ns but limy muse show that 
the Mun’cpality was prevented from us mg the 
drams as dra ns, [Sadasi ea Aiy.tr and Burn, 
JJ) AP UN AC HAL A ChETTIAAD MUNICIPAL 
i Council of Mayavaram 30 M L J. 222 • 
(1920) M- W. U. 229 : 11 L. W 202 : 

55 I C. 493. 

■ Ss. 32 and 280 — Offence under 

the Act — Complaint by Chairman delegate — ■ 
Special authorisation , 

Where the Chairman of a Municipality dele- 
gated to a Councillor, under S 32 of the 
District Mun cipalities Act all the duties 
imposed on the Cham man by the said Act with 
the exception of s’gmng cheques, and incurring 
expenditure, and the councillor instituted pro- 
ceedmgs by a complaint in respect of an offence 
under the Act. 

Held, that the complaint was legally institut- 
ed under S. 2S0 of the Act, and that there must 
not be any express authorisation to institute the 
particular proceeding, 

Ayling, J : — The term chairman” in S. 280 
includes “Chairman delegates” where the 
delegation under S. 32 is w : de enough. (Abdur 
Rahim and Ayling,JJ,) T. G. Krishnaswami 
Naidu v. Emperor. 

12 L. W- 427 : (1920) M- W. IT 648. 

— Ss 147 and 269— Amending Acts 

—III of 1897 and V of 1909— Water— Con- 
tract for use of prior to Amending Act — -No 
term. in contract for payment for excess user 
for domestic purposes — Change in the Law- 
Effect of. 

Under S. 147 of the District Municipalities 
Act as amended in 1909, no agreement 
is necessary to make the person using water 
for domestic purposes in excess of the prescrib- 
ed limits or for non-domestic purposes liable 
for the water consumed by him. This 
liability is not in any way affected by the fact 
that i the person prior to the passing of the 
Amending Act of 1909, entered into a contract 
with the Municipality ior the use of water and 
was liable under the contract for using water 
ior non-domestic purposes only. 

* Per Spencer, J— When a new liability is 
imposed by newly enacted provisions of law, 
it has the effect of annulling all contracts made 
prior to the enactment. ( Sadasiva Aiyar and 
Spencer , JJ.) Ti-ie Municipal Council Of 

CONJEEVARAM V. VEN KATACHARIAR. 

39 M- L. J. 58 : 11 L- W 574 : 

(1920) M. W. N. 469 : 57 I- C. 718. 

; Ss. 216 and 222—“ Contract ” in 

S. 218 — Meaning of — Liability of municipa- 
lity and rate-payer. 
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From the year 1S8S the plaintiff Railway 
Company had been paying to- the defendant 
Municipality certain charges for the transport 
of night soil and urine trom the plaintiff 
radway company's prenrses to the Municipal 
depot, five or six miles off. The charges varied 
and were increased from time to time. The 
Dt. Municipalities Act was amended m 1897 
and the first objection by the railway company 
to the payment of these charges was made in 
1906. Payment however cont.nued to be made 
until 1908 alter which the company paid the 
fees under protest and brought the present suit 
to recover the amounts so pa’d : 

Per Curiam: — Held , that the suit was main- 
tainable and that the Company was entitled to 
recover the amounts paid within three years of 
the suit. 

Under Ss. 016 to 221 of the Act, it is the 
duty of the Municipal Council to remove the 
rubbish and other offenswe matter from out- 
s : de the occupier's build-ng or land to the 
Municipal depots, which they are bound under 
the Act to provide. There is no duty upon the 
occupier of premises, or rate- payers to have 
the night soil carried from their premises to 
the Municipal depot wherever situated and it is 
illegal for the Municipality to charge any fees 
for transport from the occupier's premises to 
the municipal depots. 

Sadasiva Aiyar,J : — The contract in S. 218 
of the Act is an express contract in writing, 
signed by the Municipal councillors, as per 
requirements of S 45 of the Act and an impli- 
ed contract to pay -the charges even assuming 
that it could be inferred from the conduct of 
the plaintiff railway company is not enforce- 
able, as it contravenes the express provis ; ons 
of the Act. 

Held further, that the contract referred to in 
S. 218 relates only to the removal of offensive 
matter from inside the rate-payers building to 
the outside, and the fees for such removal can 
be charged, only after the approval of the 
Governor in Council has been obtained. 

The scheme of Ss. 216 to 221 of the Act 
considered by Napier, J. ( Sadasiva Aiyay and 
Hazier , J ) The South Indian Railway 
Company Ltd. v. The Municipal Council 
of Trichinopoly. 43 Mad. 905 : 

12 L- W. 411 : (1920) M- Wb N. 618 

S- 202 (2) — Levy of professional tax 

under a high class — Suit for recovery of tax, if 
maintainable. See (1979) Dig. Col. 761. 
Municipal Chairman Virudupatti v. Sara- 
vana Pillai. 27 M- Ii T- 272 : 

54 I. C- 454 

S3. 263 and 280—' Sanitary Ins- 
pector — Complaint for exceeding time limit 
in construction of building — conviction if 
legal — Inspector authorised to prosecute only 
for deviation from plan . 

A Sanitary Inspector expressly authorised 
by the Chairman of the Municipal Council to 
prosecute the petitioner only if the latter had 
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deviated from the plan attached to his appli- 
cation for license, preferred a complaint not 
only tor such deviation but also for exceeding 
the time limited by the license for commencing 
buildmg operations. 

Held, that the Sanitary Inspector was not 
expressly or impliedly authorised to prefer a 
complaint about exceeding the time limit and 
that the conviction of the petitioner for that 
offence was consequently illegal. (Sadasiva 
Aiyar and Odgcrs, JJ.) KaliaperuMAL 
Naidu In Re. 11 L W 120 : 

55 I C. 599 : 21 Or. L J 327. 

MADRAS ESTATES LAND ACT, 
(I of 1908) Ss. 3, (2) (3), 8, 153 and 189 

— Inam — Grant ot — No presumption that it 
was of melwaram only — Estate, See (1919) Dig, 
Col. 7 62 Upadrashta Venkata Sastrulu v. 
Devi Seetha ramudu. 43 Mad 106. 

S- 3, (2) (d)— Inam-— Grant— Pre- 
sumption— Grant with ashtabhogam and dasa- 
swamyam incidents — Effect of — Right of 
grantee to the sod — Resumption by Govern- 
ment and issue of ryotwari pattas— Effect of. 
See Inam. 12 L W 570. 

S 3, (2) (d) (0)— Inam — Agraharam 

— Grant ot a village to person in possession — 
Village not included in the sanad as being with- 
in the ambit of Zemindari — Village if an estate. 
See (1919) Dig. Col. 762 . Nandigam Subba- 
rayadu v . Kannam Saheb. 54 I C 22. 

Ss. 3, (5) 6 and 8—Darimilla 

inam — Karnam Service — ■ Grantee in posses- 
sion in 1908 — Abolition of Service — Imposi- 
tion of rent in 1913— Effect of. 

At the time of the passing of the Madras Es- 
tates Land Act in 1908 the respondents held 
possession of certain lands as Karnam service 
Darimilla inam. The appellants had been let 
into possession in 1906 and were in possession 
at the date of the suit. Their ancestors had 
the occupancy right in these lands at the time 
of the grant in their favour. In 1913 under 
certain arrangement with the Zemindar the 
respondent obtained the right to enjoy the suit 
land hereditarily with powers of alienation 
subject to a small annual payment but without 
any obligation to render service. 

Held , that the respondent did not by reason 
of the grant in 1913 at a favourable quit rent 
acquire the status of a landholder under S. 3, 
(5) of the Act, as he was neither a person 
owning an estate or part thereof nor a person 
entitled to collect rents of the whole or any 
portion of the estate by virtue of any transfer 
from, the owner or his predecessor in title. 

Per Spencer and Bakewell, JJ : — (In the 
Division Bench) that the respondent did not 
cease to be a ryot by reason of the favourable 
grant and that S. 6, Expl. and not sec. 8 
applied under the circumstances of the cas§. 
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(Wallis, C. J. Ayling , Oldfield , Coutts Trotter, 
and Seshagiri Aiyar, JJ ) Maxima Vekra- 

SWAMY V. BOYINAPALLI VENK ATRAYa DU. 

39 M.- Ii J- 225 : 12 L. W 51: 

57 I C. 778- (F. B) 

. — - — — Ss- 3 (5) and 6 — In am situated 
in permanently settled estate and consist- 
ing of part of village — Owner of such 
inam it landholder within the meaning 
of S. 3 ( 5 J — • Applicability of Act as between 
him and his tenants — Post settlement inam 
grants — Rights of grantee to both warams — • 
Presumption. 

The presumption la’d down by the Privy 
Council that a grant to an inamdar is a grant 
of the proper ietary rights in the land granted 
including the Kudivaram as well as Melvaram 
interest applied to a post-settlement inam 
grant. 

The Chief Justice: (Sadasiva Aiyar, J. dis- 
senting) 

It was not the intention of the legislature to 
apply the provisions of the Madras Estates 
Land Act as between an inamdar and his 
tenants where the land is situated in a per- 
manently settled estate and consists of any part 
of a village and the inamdar is the owner of 
the Kudivaram as well as the Melvaram. 

An inamdar who holds under a Xamindar 
subject to the payment of quit rent to him is 
not a landholder within the meaning of S. 3 cl 
5 of the Act. 38 M. 33 d'ssemed irom. (Sir 
John Wallis , C. J. and Sadasiva Aiyar , J ) 
Sri Gadadi-iaradoss Bavaji Mahant v. 
Suryanarayana Patnaik. 

38 M L. J 342 : 

(1920) M W . 3ST 303 : 12 Xi W- 77: 
27 M. Ii T. 297 : 56 I. C 92- 

[View of Sadasiva Iyer, J. upheld on letters 
Patent Appeal.— Ed.] 

Ss. 3 (11) 5 and 61 — Rent- — Jodi 

payable by agraharamdar not rent — Interest on 
arrears not claimable. See Inam, Agraharam. 

11 L W. 523 

™S- 3- (11) — Rent — Right of landlord 

to revert to waram — Payment of money rents 
at varying rates at intervals— Not a bar to the 
landlord's claim. See Mad. Est. Land Act, 
Ss. 27, 28. (1920) Mb W- K. 15. 

S. 3 (15) and 185 —Ryoti land 

> — Conversion to private land — Proof 
—Quantum — Letting of ryoti land as 
Kamatam land— Provision in lease for 
tenant quitting at will of landholder — Change 
of tenants — Variation of rate of rent — No 
evidence of direct cultivation — Effect of . 

In a suit brought in the Civil Court by 
Xehiindar to eject che defendant from 150 and 
odd acres of cultivated land claiming them as 
his private or homefarmland, it appeared that 
before 1864 the land was under the cultivation 
of ryots as -ryoti land ; that in' 1864 in conse- 
quence of a violent cyclone and the action of 
the $ea f the suit Iqnd wa,s flooded nnd owing 
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to the sal ne deposits could not be cultivated 
for sometime ; that the land continued to be 
ryoti till 1S73; that from and after 1874 the 
plamuff's father and the plaintiff after him. 
had granted a series of leases winch described 
the suit land as Kamatam and were not for 
fixed periods and m which the lessees under- 
took to relinquish the land at the end of their 
term, the rates of rent varying irom time to 
time and the lessees being changed, that the 
land had never been cultivated directly by the 
plaintiff or his predecessors up to the 1st 
July, 1908, and there was no evidence 
of intention on their part to undertake 
such cultivation, that on the date the 
defendant was m possession under one of the 
leases referred to above, and that the land was 
not old waste but held for the purpose of agri- 
culture. Held, that the land remained ryoti on 
1 — -7 — -1908 as the landlord could not convert 
it into his private land ; that in any view, the 
facts found did not establish a case of con- 
version of ryoti land into private land ; that 
the plaintiff had no right to eject the defend- 
ant and that the Civil Court had no jurisdic- 
tion to entertain the suit. 

The test to be applied to see whether land is 
home farm or Kamatam land is whether the 
land is in the actual direct cultivation of the 
■ landholder, and if he let it on lease, whether 
he had the ultimate intention of cultivating it 
i himself. 39 Mad. 341, appr. 

Per Abdur Rahim, J . — Evidence of custom 
prevalent in this part of the locality in which 
the suit land is situated on the part of the 
landholder treating ryoti land as his private 
| land is under S. 185 of the Estates Land Act 
merely a piece ot evidence which the Court 
has to consider in determining whether the 
land in dispute is the private land of the land- 
holder or ryoti land and is not by itself suffi- 
cient to determine the character of the land. 

Per Burn, /.—Ryoti land does not forfeit its 
character as such merely because it goes out 
of cultivation for some years. 

A tenant holding land let for pasturage only 
is not a ryot within the definition in S. 3 (15) 

1 of the Madras Estates Land Act. The fact 
that in the lease deed by which such land is 
let provision is made for a rate of rent to be 
| paid in the rent of a portion of the land being 
cultivated or that such land is lumped with 
agricultural land without, distinction does not 
alter the nature of the transaction. ( Abdur 
Rahim and Bum,JJ .) Sreemantha Raja 
Yardagadda Mallikarjuna Prasada Naidu 
V. Subbiah, 39 M- If. J. 277: 

28 3ffi. L. T. 281. 

■— Ss- 5, 125 and 132 — Money decree 

for rent— Execution in Civil Court— No right 
to first charge — Landholder ceasing to be such 
at the time of suit— Effect of' 

The first charge tor rent is - available only 
when the decree for arrears 0 f i s execute^ 



7oo 


699 THE YEARLY DIGEST 


MAD EST- LAhJD ACT, S: 6- 

by the Revenue Court under S. 132 of the 
Estates Land Act 

The power to execute the decree under the 
provisions oi Chapter VI of Mad. Estates Land 
Act does not go with it to the Civil Court exe- 
cuting the decree. 

Per Sadasiva Aiyar. J . — -Where a person 
ceases to be the proprietor of the village at 
the time of suing for rent the first charge ceases 
to exLt even if the landholder gets a first 
charge. In such a case he can eforce it only 
by a separate suit under O. 34, R 14 C. P. C. 41 
C. 926 foil. (Sadasiva Aiyar and Spencer, JJ ) 
Sree Raja Bolevprxgada Venkata Laksh- 
mammaGvruv. Menda Seetayy \ 

43 Macl 7S6 • 39 M. I* J 30 : 
28 M L T. 44 : (1920/M, W Yf 294 : 

11 L W 486 • 57 I C, 764, 

* Ss 6 (1) and &— Person in wrong- 

ful possession at the date of the passing of 
the Act — Occupancy Right 

A person m wrongful possession of ryoti land 
in an estate, as tor instance, the possession oi a 
tenant holding under one who has no title to 
to the land, on the date oi the commencement 
of the Estates Land Act does not acquire an 
occupancy r'ght m that land under S 6 (1) oi 
the Estates Land Act. 

The body of S. 6 (1) of the Estates Land 
Act refers to ryots in possession or lo be ad- 
mitted by the landholder m the iuture, and the 
explanation to the section refers to possession 
of a similar kind and to cases of a similar 
origin, such as those of holding over and die 
like 27 M. L. J. 665 dissented. The scope o; 
S. 6 (1) and the explanation thereto cons’der- 
ed. (Abdur Rahim and Oldfield JJ) 
Vemana Venkatachella Naidu v. Ethikaj- 
ammal. 39 M. Ii. J 597. 

- S- 12 — Right to use and cut down 

trees — Right of ryots— Rent varying with the 
number of trees — Effect of. 

Under S. 12 of the Madras Estates Land 
Act an occupancy ryot is entitled to use, enjoy 
and cut down trees in his holding ; and such 
right includes the right to appropriate the trees 
cut down. 

Where the land itself on which the trees 
stand is held on pattah, the fact that the rent 
payable for the land varies with the number 
of trees standing on it, does not take the case 
out of the operation ot the Estates Land Act. 

1 L. W. 881 d : st. 

In respect of the Ramnad Zemindari, there 
is no vah'd custom entitling the landholder to 
Claim compensation for palmyra trees cut by 
the ryots without the permission of the land- 
holder. { Sadasiva Aiyar and Spencer, JJ } 
Rajah of Ramnad v. Kamith Rowthan. 

(1920) M W. Iff. 60S : 
12 li- W. 465 

1 — ; S- 12 — Trees — Right to— Ryot ad- 

mitted after the passing of the Act. 


j MAD DST LA'N'D ACT, S. 40- 

i 

Under S 12 of the Mad. Estates Land Act 
ryo.s m occupation at the date ot the passing 
oi the Act as well as ryots admitted subse- 
quently are entitled to enjoy the trees on the 
holding according to custom. (Wallis, C. J. 
and Ayling, JJ ) Venkobv Rao v Krishna- 
swami Naickea. 39 M. Ii. J. 493 : 

55 I. C. 497. 

S. 24 — Enhancement of rent — • 

Change from money rent to grain or vice 
versa. 

Change from grain to money rent or vice 
versa may by treated as an enhancement when 
the circumstances of the case and the evidence 
adduced admit of that being done (Oldfield 
and Seshugiri Aiyar, JJ). Peeicherlv But- 
CHIRAJU V. ADDEPALLI VENKATA MaNGA 
Seetaramay y\ 12 L W- 88. 

* gj 25 — Admitted to possession of 

ryoti land — Usufructuary mortgagee continu- 
ing in possession. 

A usufructuary mortgagee of lands m *an 
estate, was, after the d scharge oi his mortgage, 
allowed to continue in possession under a 
kadapa, or lease ot the same lands. 

Held, that he was not a person admitted to 
possession of ryoti land, within the meanmg of 
those words in S 25 of the Act and that he 
was bound by the terms of the Kadapa and 
cannot cla ; m to be hable to rent only at the 
rate prevailing for similar lands with similar 
advantages in the neighbourhood. (Abdur 
Rahim and Oldfield , JJ.) - Ski RaJandramanlv 
Devi Garu v Yellappu Ramu Naidu. 

39 M L J. 565 : 12 L. W. 600. 

-Ss» 27. 28 and 15 — Rent — Proper 

rate — Reversion to varam — Right of landlord 
— Payment of money rents at varying rates 
— Effect of. 

An implied contract to pay money in lieu of 
varam cannot be inferred from previous pay- 
ments of money rent for a number of years, if 
the rates at which money was paM had fluc- 
tuated. 

Proof that money payments were made at 
varying rates will be proof to the contrary 
withm the meaning oi S. 27 and will rebut 
the presumption that the rent- paid in the 
previous fasli is the rent payble in the current 
fasli. 

In the absence of proof of a 'completed 
agreement to pay rent at a fixed rate, a landlord 
wdl Ire entitled to revert to waram or faisal 
rates, notwithstanding temporary lapses from 
the same. (i9iS) M. W. N. 188 and (1915) M. 
W. N. 614, followed 27 Mad. 417 ; 33 Mad. 
177 relied on. (Spencer and Krishnan, JJ .) 
Muthiah Chettiar v. Periyan Rone. 

27 M. L. T* 226 : (1920) M. W. 1ST. 15 : 

11 Ii W. 311 : 55 I. C. 78. 

* ~S, 40- (3) and. (6 ) —Commutation of 

rent — Matters to be considered in — Rent 
payable in — Mode of calculation , 
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MAD- SST- LA2TD ACT, S. 45. 

In a suit for commutation of rent payable hi 
kind it would be an irregularity if the Courts 
below have in cases to which the provisions ot 
Clause (3) (a) (b) are applicable, ignored 
them, and the High Court in such a case ought 
to set as’de the judgment below. 

Sub-Cl 3 is apol; cable only where gram 
rent was being paid for a series of years by the 
tenant and the Courts are called upon to com- 
mute such rent. 

Where for over thirty years a consol ; dated 
payment in money was made to the landlord. 

Held , that was not a matter which the Courts 
in a suit for commutation of rent have to con- 
sider under Sub-Cl. (a). 

Where the suit village was surrounded on all 
sides by government villages, but there were 
villages belonging to the estate witlnn a radius 
of three rmles and the collector dM not consider 
the ra f es prevailing in those villages. 

Held, that under Sub-Cl (b) what has to 
be considered is the money rent paid by occu- 
pancy ryots of adjoin ng lands or of lands in an 
adjoining village and the collector was right in 
not considering the rates in the villages wh : ch 
did not adjom the suit village but were at a 
distance. (Seshagiri Aiyur and Moore, JJ ) 
Marmla Samigudu x?. Paida SrinivasulU 
Reddi. 11 Ii. W 620: 

57 I. C. 708. 

Ss. 45 and 136 — Ejectment- 

Damages — Prior application to Collector if 
necessary — Court if can fix. 

If a landholder wishes to treat a tresoasser 
as such and to recover mesne profits or 
damages from him he must first apply to the 
Collector under S. 45 of the Estates Land Act , 
to get the amount of the latter determined 
and then bring his suit in the Civil Court under 
S. 163 of the Act. {. Ayling and Odgers, JJ.) 
Kotikalapudi Rattayya v . Venkytaram- 
ayya Appa Raw. 39 M L J 571 : 

28 M. L. T- 279 : (1920) M- W- IT. 702 : 

12 L. W-573. 

S 46 — * Occupancy right — compul- 
sory acquisition — Estate in the hands of 
receiver. 

An application by a tenant for the com- 
pulsory acquisition of occupancy rights in the 
lands in his possession will not l : e when the 
estate is in the hands of a receiver appointed 
by Court. The term landholder in Sec. 46 Ch 
(5) is applicable only to the owner of the estate 
and not to every person who is entitled to 
collect the rents of the Estate. (. Abdur Rahim 
and Odgers, JJ.) Swaminatha Odayar v. S. 
StlNDARAM Aiyar 39 M Xj. J 711 : 

281LT. 276 : (1920) M. W. IS 703- 
12 Ii W» 565* 

S- 51 — Landlord and Tenant — -Rent 

• — Right of landlord to revert to waram rates 
— Acceptance of varying money rents at inter- 
vals— Effect off See Mad. Est. Land Act, 
Ss. 27,. 28 Etc. . (1920) M- W. XL 15. 


MAD SET LAW D ACT, S. 189. 

Ss 55 and 146 — Suit to obtain 

pattah — Rival transferers from original ryot 
— Duty of Revenue court to try question of 
plff’s title. 

Plrf sued under S 55 of the Estates Land 
Act io obtain a pattah fro ,i the landholder 
allegmg that he was the trails ieree of the hold- 
ing from a ratyat who held it previously. 
Before this suit the landholder actmg under 
S. 1-16 of the Estates Land Act had recognized 
another person as the transieree of the holding 
from the previous raivat. The court below 
dismissed the plff’s suit on the grounds that 
the plff not having been recogn ; zed by the 
landholder, the Court could not compel the 
latter to issue a patta ui liis favour and that 
suit was bad for non-jomder of the rival trans- 
ieree Held, (1) that the Revenue Court was 
bound to try the issues as to the truth and 
validity of the plambfCs favour to direct the 
landholder to issue a patta ; ana (2) that even 
if the rival transferee was a necessary party 
the Court should have directed his addition 
under O. 1, R. 10 of the C. P. Code and not 
dismissed the suit for misjoinder ( Ayling and 
Krishnan, JJ ) Ramanatham Chetty v* 
Arunachellam Chettiar. 

39 M Ii. J 474- 

"Ss. 118, 119, 124, 131 and 132 

— Summary sale of ryot/s holding for arrears 
of rent if can be set aside for material irregu- 
larity and fraud— C. P. Code. O. 21, R. 90, if 
applicable— Suit by purchaser declaration of 
mvabd> ty of order setting aside the sale, 
maintainable. See (1919) Dig. Col , 767. Agni- 
:-iot ram J \gannadhacmaryulu v. Sri Rajah 
Bomm \de vara Sat yanaray ana 

43 Mad 35L11L ¥• 101 : 

(1920; M. W. If. 145 : 54 I C. 508 

27 M L. T. 282. 

Ss. 125 and 132— Rent — First 

charge — Execution of decree by civil court — » 
Rent does not constitute a first charge. See 
Mad, Est. Land Act, Ss. 5,125 and 132. 

39 M. L- J. 30- 

S, 185 — Ryoti land — Conversion into 

private land — Evidence necessary for, See 
Mad. Est. Land Act, Ss. 3 (15) and 185. 

39 M- L. J. 277. 

g s# ( 3 ) — Decision of revenue 

Court — Subsequent suit in civil court — Effect 

of. 

A Zemindar sued under S. 163 of the Madras 
Estates Land Act to eject some tenants from 
“ban jar” lands which they claimed to hold as 
part of their respective jerayati holdings. It 
was urged on his behalf that the question 
whether the defendants were entitled to hold 
these particular lands as raiyati was decided 
agamst them in some prior decisions of the 
revenue court in certain suits brought by the 
plaintiff for the enforcement of pattas for a 
former fasli and so is res judicata under S* 189 
clause (3) of the Madras Estates Land Act - ; 
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MAD. EST- LAND ACT, S- 205: 

Held, thatS. 189 (3) of the Madras Estates 
Land Act did not extend the scope ot the doct- 
rine of res judicata beyond what was enacted 
in S. 11 of the C. P. Code and the perior dec’smn 
of the revenue court bemg a decision upon an 
incidental question as to occupancy rights and 
not a matter falling within the exclusive juris- 
diction of a Revenue Court, is not binding on a 
Civil Court under S. 1S9 (3) although it did 
arise in a suit to enforce acceptance of pattas 
which was exclusively cognisable by a revenue 
court. (Sadasiva Aiyar and Spencer, JJ ) Sri 
Rajah Sobhanadri Appa Rao v, Dathadu 
Venkataraju. 43 Mad. 859 : 

301L J. 476 : 28 M. L. T 359 : 
(1920) M. W- 3Y 639* ; 12 3b W 512 

S- 205— Board of Revenue— Re- 

visional Powers of — Revenue Officer — ■ Col- 
lector 

S. 205 of the Madras Estates Land Act, 
1908 gives concurrent jurisdiction to the 
District Collector and the Board of Revenue to j 
revise the orders made by Revenue Officers. 

Revenue officer in S. 205 of the Act does 
not include a District Collector. 

The Board of Revenue has no power to 
revise the order of a District Collector passed 
in the exercise of his powers of revision under 
S. 205 of the Act. ( Couchman , J. M.) In re 
Sec. 205 of the Madras Estates Land Act, 
1908. 

12 L W- 145. 

MAD- HEREDITARY VILLAGE 
OFFICES ACT (3 of 1895) Ss. 13 

and 21 — Newly created office — Madras — 
Proprietary Village Offices Act, S 15 (1) — • 
Amalgamation of existing offices— Jut isdic- 
tion of Revenue Courts . 

Where a new office of karnam in a proprie- 
tary estate was created in consequence of the 
grouping of two or more villages and the 
kurnam appointed to the newly created office , 
by the Sub Divisional Officer sued in the Civil 
Courts for a declaration that he was the legally 
appointed kurnam and for an injunction res- 
training the proprietor of the estate and the 
person appointed by him as kurnam : 

Held. , that the office is to be filled on the 
principles laid down in S. 15 (1) and as the 
revenue courts have no jurisdiction to decide 
suits as to claims in respect of such offices, the 
suit is cognisable by a civil court. 

S. 21 of Act 3 of 1895 takes away the juris- 
diction of the civil courts only in cases in 
which jurisdiction was conferred on revenue 
courts by S. 13 of the same Act. (Ayling and 
Coutts Trotter , JJ) Tangatoori Kothanda- 
Ramayya v . Tangatoori Ramalingayya. 

12 I*. W« 663 : (1920) M. W. TS. 644 

(3 of 1895) Ss. 13 and 21— 

Succession 99 ■ — Meaning of — Right to be 
appointed to newly created office — Suit for , 
declaration that a person is ineligible, j 


[ MAD. H 0. RULES (O- S.) R. 247. 

Per Bakewell, J. : — The words “ claim to 
succeed ” mS 21 of Madras Act (3 of 1895) 
should not be understood in the strict sense of 
the acqmsition of an interest upon the death 
of a person but mean the right to be appointed 
upon a vacancy in office. They include there- 
fore the right to be appointed to a newly created 
office 

A suit for a declaration that a person is or is 
not entitled to a village office is not cognizable 
by the Civil Courts. 

Per Odgers,J: — A suit merely for a declara- 
tion that a person is entitled to a village office 
is cognizable by the Civil Courts. (Bakewell 
and Odgers , JJ.) Al agiasundaram Pillay 
v. Midnap ore 2emindaky Co , Ltd. 

12 L. W 767 : 54 I C- 816. 

MADRAS HIGH COURT RULES. 
(APPELLATE SIDE) Rr. 35 and 

3 8— Probate proceedings — Appeal — Pleader’s 
tee — Scale of. See (1919) Dig Col. 769. 
Kondasiddhia Chetty v. Venkataroya 
Chetty. 43 Mad 282 : 

(1920) M W. 3ST. 155 : 54 I. C 292. 

(ORIGINAL SIDE) — Rr. 247, 

162 and 264 — Garnishee proceedings — * 
Debts dice to judgment -debtor and others — - 
Right of persons entitled to recover. 

Debts owing to the judgment-debtor and 
another are not the proper subjects of gari- 
shee proceedings, still less debts due to the 
estate of a deceased person of whom the judg- 
ment-debtor is merely a co-heir. A garnishee 
order improperly made may be set aside and a 
refund ordered at the instance of other parties 
interested in the debt. The law is the same 
in England and India 

(1905) 1 Ch. 432 ; (1894) 11 T. L. R. 36 Rel. 

A debt due to M, a deceased Mahomedan, 
was attached by plaintiffs in execution of a 
decree obtained by them agauist the heirs of 
the deceased on a debt due by him. The 
defendants obtained a decree on the original 
side of the High Court against A one of the 
heirs of M and in execution attached the debt 
due to M. The co-heirs of A preferred an 
objection under R. 247 of the Original Side 
Rules to the attachment by the defendants but 
the Judge acting under Rule 264 directed the 
garnishee to pay the money into Court and 
allowed the defendants to draw it out, without 
prejudice to the rights of claimants. In a suit 
by the plaintiffs against the defendants for 
recovery of the moneys drawn out by the latter. 
held, that the plaintiffs were entitled to recover. 

Per Krishnan t J. : — The creditors of M had 
a r prior claim as the debt was due to M and 
could be taken, by his heir A only subject to 
the fights of M's creditors to have their debts 
paid out of his estate (Wallis, C. J. and Krish - 
nan , /.) Haji Abdulla Sahib v. Alanji 
Abdul Lathief Sahib. 39 M- L J. 91 : 

28 M. L. T* 34 : 12 L. W. 70: 

57 I. G. 854* 
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MAD. IRRX. CESS ACT, S. 1, 

MAD. IRRI»ATIO:T CESS ACT 

S. 1 — Proviso — Engagement, it includes na- 
tural and prescriptive rights — -Ownership oi 
river — Right to bands and bed — -Forfeiture or 
an estate — Easement — R gilts of third persons 
ii aftecred — Preamble to an Act — A’d to con- 
struction. Sec (7919) Dig Col 771. SECRE- 
TARY of State for India v Mviiaraja of 
Bobbili 18 A- Ij J 1 : 24 C W IT 418 : 
22 Bom lb R 498 .54 1 0 154- 

MABRAS LA TB SiCBOACH- 
MB5TT ACT (III of 1905 ] — Effect of 
on riparian rights 

The Mid. Band Encroachment Act (III of 
1905} dees not affect pre-ex'stmg rights and 
does nit supersede the rights of riparian pro- 
prietors (Spencer and Krishnan , JJ ) Olap- 

PAM\NANNl NvIUKAL NEELAKvNTAN V. 

Secretary of State. 12 L. W*. 371 : 

55 I- C 770. 

MAD LAIBRUVB-N'UE AS3ESS- 
MEdT ACT (I of 1876) 8s 1 and 

6 — Acquisition by prescription , if an aliena- 
tion — ■ Application for separate registry — 
Aggrieved party —Remedy of. 

Acqu'sitions by prescription are not excluded 
from the description “alenated by sale or 
otherwise." m the preamble of the Madras 
Land Revenue Assessment .Act, 1876. 

Notwithstand ng the absence of both parties 
concurrence in the application for separate 
registration and assessment the aggrieved 
party's remedy is only by a suit under Sec 6 
of the Act. {Oldfield and Krishnan , JJ) 
Pusarlv Pedv Brahma jr v Krishna- 
MACHARIAE. . 11 L. W- 339 • 

55 I. c. 703. 

MABRAS LOCAL BOARDS ACT, 

Ss. 16, 144 and IQ2— Rules under— Sint 
for declaration of invali lity of election to 
Taluq Board — - Maintainability of — Jurisdic- 
tion of Civil Courts — • Enactment of new 
rules. 

A person res dmg within the administration 
area of a Taluq Board has suffrc : ent interest 
to entitle him to sue tor a declaration of the 
election of a member to that Board 

The granting of such a declaration however 
is entirely in the discretion of the Court and 
the plaintiff is not entitled to the same, as of 
ight. 

The rules framed by the Governor-in-Councd 1 
under the Local Boards Act, dated 6th June, 
1917 have the effect of excluding the jur : sd ; c- 
tion of Civil Courts to entertam objections to 
the validity of elections even waen those 
objections were based on the ground that 
there was no valid electoral reg : ster. 

Sadasiva Aiyar , J . (Spencer, J. contra) 
Under Ss. 16 and 144 oi the Local Boards 
Act, the Governor-in- Conned has no power to 
make rules ousting jurisdiction of Civil Courts ; 
in - the matter of enquiry and validity of 
elections, * . 
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The supercess’on of old rules by new ones 
do not have tae eiiect ox supersedmg the old 
elecioral register or oi nival dating acts done 
under the old rules (Sadasiva Aiyar a id 
Spencer , JJ) L vks -imin \RASIM n Somaya- 
JIYAR V. R DIALING UI PILLAI 

39 M. L. J. 319 - 12 L. W, 202: 
(1920) M W- LI 519 - 2S M I» T. 205. 

3s 99 and 100— Action under — 

Tank — filling up — Discretion of taluq board’ 
— Interference by Civil Courts w.’un Justified. 

Under sections 99 and 100 oi the Madras 
Local Boards Act 1854, it is for the Taluk Board, 
to decide upon the evidence whetner a certain 
tank is dangerous or injurious to the health cf 
ne'ghbourhood, and if there were materials be- 
fore it to come to such a conclusion, it is not 
for the Civil Court either to enquire into the 
sufficiency or otherw se of those materials, or 
to interfere with the conclus'On on the ground 
that the court itselt would have come to a 
different conclus'On 11 Mad. 341, 26 Cal. 811, 
22 Bom. 230. Ref. 

Though the power conferred on a Taluq 
Board under section 100 of the Act is a very 
wide power, it cannot exercise it, in a capricious 
wanton, arbitrary, or unreasonable manner or 
in a manner which could not have been in the 
contemplation of the legislature, or tor an ulteri- 
or or indirect purpose ; and if it do so, the civil 
court has undoubted jur : sd : ct‘on to restram the 
Board from such an abuse of its powers, 22 
! Bom. 230, 12 Bom. 490, 33 Bom 334 2 Black- 
I stone 925 ; 2 K B. 166, 128 E, R„ 943 ; A. C. 

I 606, 28 Mad, 520/ Referred to 

A Board does not exercise its powers under 
S. 100 of the Act in a reasonable manner, where 
it orders the owner of a tank, (IJ not by itself 
insandary but rendered so by the Board's 
action (in discharging into It, the drainage 
water of the neighbourhood through the 
boards own channels) to fill it up at a heavy 
cost, (2) without considering any alter- 
native cheaper and more practicable method 
of abating the nuisance such as the putting up 
of the embankment (3) as a result of a general 
rule and without considering the particular 
circumstances of the case. 

Per Oldfield J : — -(1) if a public body has 
exercised its d : scretion bonafide not influenced 
by extraneous or irrelevant considerations and 
not arbitrarily or illegally, Courts cannot in- 
terfere, but they have a power to prevent its 
refusal of its true jurisdiction by the adoption 
of the extraneous or the rejecFon of relevent 
considerations in arriving at its conclusion or 
dec* ding a point other than that brought before 
it. 19 Q B B , 533. 2 K. B. 165: Referred to. 

(2) (a) It w 11 be presumed that a public 
body has in reaching its conclusions dealt 
famly with the materials available to it and 
until that presump don is displaced, the court 
will not attempt an inquiry into the particular 
ground on wrrch the decision was reached 
1919 A. C. 6Q5. referred to, ' 
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HAD. Ii. BOARDS ACL S 144- 

(bj The presumption w'U however be d ; s- 
placed bv proof that action was taken on a 
wron;* understanding of the law or the question 
at issue, or by evidence o! the existence ot 
matter which the body ought to have reasonably 
considered but failed to do so.(1910) 2 KB 166, 
A. C. 381 : considered. (1911) Wnde the appli- 
cation of a pre-ordained resolution to every case 
coming up before the Board is to be disallowed, 
it is not improper on the part of the Board to 
give effect to a policy so long as its adoption 
does not preclude consideration of the facts of 
each case. [Abdur Rahim and Oldfield J J i 
Taluk Board BaNdvrv. Srinunth Raja 
Yard ag vdd v Mallikarj UNA Pras id t Y vidu 
Bahadur, Zamindar. 40 m. L J 91 - 
12 Ii W. 535 : (1920) M. W\ I*. 74S 
144 to 147— District Board. 
—Lodging money with treasury 'Issue of 
Cheque-Treasury if a banker— Power of 
District Board to issue negotiable instru- 
ments, , . , . 

The Government Treasury, wires receives 
money from the District Board and respects 
orders issued to it for payment is not a bam 
and a cheque cannot be issued on it. 

Though the Local Boards Act does not 
expressly authorise the drawmg and issuing of 
negotiable instruments by the Boards, Ss 144- 
147 oi the Act and rule £49 oi the -Local Fund 
Code and the Form at page 379 of the code 
impliedly authorise the Board to make, endorse 
or accept negotiable instruments. [Oldfield and 
Seshagiri AiyarJJ) RiNGASAWMY Pillai :v. 
S ank aralingam Iyer. 43 MacL 816 * 

39 H. L- J 377 : (1920; M. W. N. 428: 
<59 JXL. L w 367 :58I c. 893 


MADRAS proprietary esta- 
tes village SERVICE ACT (II 

of 1894) Ss. 18 (1), acid a -Nomination 
by proprietor — Validity of Conditions— 
Limitation-Starting point— Delegation of 
power of nomination— Nomination in an- 
ticipation of erection of new office— With- 
drawal of nomination if permissible. 

In the case ot the creation of a new office 
under S. 15. cl. (1) of Madras Act (II of 1894) 
the starting point for the six weeks within 
which the proprietor has to submit the report 
referred to in that clause is the day on which 
all the requisite steps have been completed 
under S, 6 of the Act*or in other words the day 
on which the last step was completed. 

The power of the choice of a new officer g i ven 
to the proprietor under S. 15 cannot be delegat- 
ed by him. But where the choice has been 
made by the proprietor himself there is noth- 
in to prevent an agent from acting for the 
proprietor in formally embodying the nomina- 
tion in the form prescribed for it and signing 
it for him and sub mitring it. 

A proprietor may submit his nomination in 
advance in anticipation of a new office being 
created. Such a submission if received and kept 
pn the file 3nd not rejected by the authorities 


MAD REGULN (II of 1816) S. 10. 

will take effect when the office is created and 
the time for appointment comes 

Semble the proprietor may ^withdraw a nomi- 
nation made prematurely and substitute a new 
nominee. Such a power to withdraw may exist 
even with reference to a nomination made 
after the creation of the office tdl the nominee 
is accepted and appointed by the Divisional 
Officer. 

Where a proprietor duly submitted a nomina- 
tion to a new office as required by S. 15, cl. 
(1) and subsequently submitted a fresh nom - 
nation referring to " the prior nomination and 
confirming it only because he was made to 
understand that the prior submission was not 
properly signed, while in fact, it was held, that 
the first nomination being otherwise valid the 
subsequent nomination would -not in^ the 
circumstances of the case affect its validity. 
(Spenar and Knshnan , JJ) TaNGUTUR 
Narasimuam v. Singaraju Ramiah. 

38 M. L. J 126 : 
(1920) M. W. jSL 233 : 54 I C. 728. 

(II of 1894) S 17 —Service inam 

lands— Right of enfranchisement— Land ex- 
cluded from assets at the time on the sannad 
— Continuance of the grant — Regulation (29 
of 1802). 

Lands which at the time of the granting of 
the sannad under regulation 29 of 1802 were 
service inam lands are extended from the assets 
ot the Zammdari and the right of resumption 
and regrant inhere in the Government. 

Lands which at the ’ncepticn were service 
inam lands and which a: fhe tune of taking an 
account of the properties in the Zamindari in 
1854 were not denied by the persons in posses- 
sion to be service inam lands must be deemed 
to be inam lands continued by the Government 
within the meaning of S. 17, Madras Act II of 
1894 and the Government were entitled to 
enfranchise the inam. ( Seshagiri Aiyar and 
Moore, JJ.) Basavaraju Pitchayya v. The 
Secretary of State For India 

11 L. W 186 : 58 I- O- 713. 


MADRAS REGULATION (XXV) 
of 1802) — -Effect of— Hereditary property m 
the Zamindar — Confirmation of proprietary 
rights — Subject to fixed assessment. See Hindu 
Law, Impartible Estate. 

38 M- L. J- 149. 
■XXIX of 1802-Service inam lands 


j ^ — — — ~ 

— Right ot eniranchisement — Lands excluded 
from assets at the time of the sannad- -Continu- 
ance of the grant. See Madras Prop. Est. 
Vill. Service Act. S. 17. 11 L W. 186. 

-II of (1816) S. 10 — Village 

magistrate — Power to sentence a person to 
confinement . 

Under S. 10 of Regulation II of 1816 a 
village magistrate has power to enforce a 
sentence of confinement only in the village 
choultry and nowhere else. Placing a person 
in confinement in front of the village temple is 
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MAHOMEDAN LAW. 

illegal, [Abihir Rahim, J) I’t >v PoNN’U Swami 

Pillai 39 M. L J. 709 : 12 L. W. 638 
(1920) M. W. 5T. 786. 

MAD. BE N'T RECOVERY ACT 

S. 11 — Rales of rent — Contracis paramount to j 
status and usage — Contracis impl ed from ! 
bare payment and acceptance of rent— Consi- ! 
deration for promise to pay necessary. Sec 
(1919) Dig. Col. 762 Raja Jagaveera Rama | 
Venkateswara Ettappa v Arumugam 

Chetty. 43 Mad 174. 

MAHOMSBAI LAW- Divorce — Deed 
execution of — Nonpayment of consideration 
A khulnama executed by the husband con- 
stitutes a valid pronouncement of divorce even 
if his intention is not to makeover the document 
to the wife until he has received the considera- 
tion agreed to by her. The mere nonpayment 
of the consideration does not vitiate the deed. 
(Scott Smith , J.) Mussammat Saddan v. 
Faiz Bakhsh. 

1 Lah 402: 
2 Lah.. L. J. 210 : 55 X C 184 

Divorce Grounds for — Ante- nuptial 

agreement . 

An ante-nuptial agreement by a Mahomedan 
husband not to take another w’fe in the life 
time of the first is legal, and the wife is entitled 
either to divorce her husband under the agree- 
ment or to apply to a court for divorce. A 
mahomedan wiie can obtain a decree of divorce 
agamst her husband on the ground of habitual j 
cruelty, or failure to p'- . o: m : m duties and 
0 hl ; cn +: on« which m law result from marriage, 
or : ) ful'.i engagements voluntarily entered 
into at the time of marriage: v. 15 Ben. L 
R. App 5 followed. (Robinson, J) Khalilal 
Rahman v. Marian Bibi. 

13 Bur- L. T. 89. 

Divorce— Talaknamah not made in the 

presence of kazi or wife — Reg ; stration — Effect 
of- — Communication to wife if necessary. See 
(1919) Dig . Col. 77 7 Rajasaheb Rasul ’Saheb 
In re. 44 Bom. 44 : 54 I. C 573 

— Dower-Fixing of — Presumption — 

Transfer of property in lieu of dower — Not a 
gift. 

It may be presumed in the case of a Maho- 
medan marriage that dower was fixed but it 
is open to the husband to increase the amount 
of the dower subsequent to the marriage. 

A transfer in lieu of dower is not a gift. 
(Abdur Raooff and Bevan Reiman, JJ.) Mus- 
sammat Umrao Bibi v. Mahomed Bakhsh. 

2 Lah. L: J. 215 : 55 I 0 236 

Dower relinquishment of — Considera- 
tion if essential — Free consent, essential — 
Oral relinquishment, if valid. 

According to Mahomedan Law, the charact- 
er of the obligation to pay the dower ’’s a debt 
The moment the dower is settled, it is enforce- 
able as a debt. The dower becomes the proper- 
ty of the wife by the mere contract and she 
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may therefore deal with or d spose of it before 
taking possess’on of the same The woman is 
entitled to give it uo or relmquish it in the 
continuance of the contract It is not necessary 
that such relinquishment to be vahd, must take 
place immediately after the husband's death. 
She can relinquish it at any time. It can be 
remitted in favour or the he : r after the hus- 
band's death. No consideration is needed for 
such relinquishment. But free assent must be 
established As the debt is enforceable under 
the Contract Act, it can also be released under 
S 63 of the said Act. 

Quaere : Whether a dower debt could be dis- 
charged by verbal relmqmshment (Chaudhnri 
and Cuming, JJ ) NURUNNESSA Khanum v, 
Khaje Muiomed Sakru. 

47 Cal 537 : 24 C. W. NT. 335 : 
31 C L J. 14 : 56 I C. 8- 

Dower — Suit for Administration 

In a suit by a Muhammadan w'dow against 
her husband's heirs for a portion of her dower 
debt, the Court d reeled that plaintiff should 
bring into hotchpot all the properties of her 
husband of which she was in possession and 
that an account should be taken as in an 
Administration suit, 19 C. W. N. toll. (Midlick 
and Sultan Ahmed JJ.) Aziz Fatma v. Syee 
Shat Chivat Ahmed, (1920) Pat 222- 

Dower — W’dow in possession of hus- 
band's estate — Lien for unpaid dower — Consent 
of other heirs if necessary—’ Widow's right if 
transferable— Rights of transferee. See (1919) 

Dig. Col . 778 , Beeju Bee v. Moorthuja 
Sahib. 43 Mad- 214 : 

11 L W- 150. 

Gift— Conditions derogating from 

grant— Effect of — Doctrine of mus/ui, scope 
of. 

Under the Mahomedan Law where a gift 
is made subject to a condition which derogates 
completely from the grant the condition is 
void and the gift takes effect as if no condition 
is attached to it. 

But a condition in the nature of a trust to 
l maintain the donor during her life does not 
make the gift inoperative 

A deed of gift giving one half of certain 
plots of land is not witlrn ^the mischief of the 
rule of musha (Chaudhnri and Cuming, JJ .) 
JaGIR PRAMANIK V. SUBID MpLLA. 

54 I. C. 378. 

Gift — Delivery of possession. 

According to Mahomedan Law, there must be 
: a delivery of possession to validate a. gift. 
Where the donor and the donee or both are 
present on the premises gifted away an appro- 
priate intention may put the one out as well as 
the other into possession without any actual 
physical departure or formal entry. But it does 
not follow in every case necessarily that where 
the two are present the possession must be 
deemed to have been transferred. The quesbon 
as to whether the donor intended to transfer 
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the possession at the time of the gift must be 
K - • ’ ' to the tacts o? each 


answered with reference 


particular case. (Shah and Crump, JJ) Abdul 
Majid khan v Hussknbu. 

22 Bom- JU B 229 -55 1 C. 95„ 

Gift — Hiba bil-ewaz— Consideration 


— Absence of . . 

The incidents of a gift for a cons- deration a.e 
very different from those of a simple gilt it 
the' passing of the consideration he not proved 
a H'ba-bil-ewaz is not val’d as a simple ^ ft 
without considertation, 17 C L. ] 173 d s 

Walmsley and Shamsul Hilda, JJ.) J mDA 
J AN BiBI *. SHEIKH BAKTAR^ c w n 926 

Q iff — Resumption of, if permissible 

Gift subject to condition of maintenance 

An absolute deed of gift imposing an obli- 
gation on the donee to ma-nta’n the donoi but 
without making it a condition precedent, cannot 
be resumed by the donor on the fa’ lure of the 
donee to maintain the donor. (Fletcher and 
Cuming, JJ.) ABIRJAN Bewa n. Simira^KABiL 


mahomedan law. 

Inheritance Pathans — Non-agri- 
culturists and residents of cities Onus on 
party alleging special family custom 1 
Daughter’s share. < 

Pathans, non -agriculturists and residents of 
cities m the Punjab are governed m matters 
of inheritance by Mahomedan Paw. 36 P R. 
1889; 171 P. WR 1913; 32 P. R. 1915; 
14 P. R. 1912 foil. 

Pathan res : dents of Ludhiana City owning 
no land and deriving the : r subsistence from 
other pursuits being governed by Maho- 
medan Law the onus was very heavy on the 
defendants to prove that a special family 
custom prevailed, and that no sufficient proof 
has been given of the existence of such a 
custom. 

The mere fact that the right of females m 
the family have been to a large, extent dis- 
regarded is not sufficent to establish that tlie 
famdy in matters of succession and inheritance 
follows any general or special custom. 

The daughter’s share is liable to the mort- 
gage charge created by her father. (Shadi 
Lai, C.J. and Wilber force , JJ.) NathU v. 
Murad Bibi 2 Lah- L J <. 450. 


Guardian — Dsfacto— Power of , to 

transfer minor’s proPcrty-Ejectment by the 

W Under the Mahomedan Law a person who 
has the charge of the person or property of a 
mmor without being h ; s legal guardian and 
who may, therefore, be conven-ently called a 
dc facto guardian, has no power to convey to 
another any right or interest in immovesole 
property which the transferee can en.orce 
against the infant. Nor can such transieree let 
into possession of the property under an un- 
authosised transfer resist an action -n eject- 
ment on behalf of the infant as a trespasser, 
(Chattcrj a and Panton, JJ.) SUNDER Khan 
v, Me aj an Chaprashi. 55 1 L 

to 


— guardianship - 


- Mother’s right 

Under Mahomedan Law a mother's right to 
the custody of her childern ceases on theR com- 
pleting the seventh year hut she sPll has a 
rMrt of access to her cmldern. (Rigg,J) 
Hazara Bibi v. SOLAMAn Hr Ji Mahomed. 


Joint family — Acquisitions by 

member of family— No presumption as to 
acquisitions from joint funds — Estoppel. 

Held , that the succession of a Mahomedan 
being an individual succession there is no pre- 
sumption in the case of a Mahomedan such as 
exists in the case of a Hrndu jomt family 
that property purchased in the name of a 
member of the family was purchased out of 
jo ; nt undivided property. 

Prima facie therefore the property bought 
n the name of the deceased brother was with 
his money and the statement in the award 
estabhshed that it was. 

Held further, that the plamtiff was estopped 
by lbs own proceeding m the arbitration where- 
: n be received his full half of the properties 
belonging to h ; s father upon the footing of 
the exclusion of the mother from claiming a 
share therein through his mother. (Lord 
Dunedin) Mahomed Wali Khan v. 
Muhammad Mqhi-ud-din Khan. 

24 C w. 35T. 321 : (1920) M- W K. 189: 
11 L W 421 : 27 M I* T 204: 

58 I C- 843- (P. CO 


— -Guardianship— Mother— Right of— 

Reference to arbitration on behalf of minor 
Per Bcachcroft , J.-Where the District Judge 
who takes the place of the Kazi in Mahomedan 
Law has notaopomted the mother as guardian 
of the properties of irrnor children, the fact 
that a Subordinate Judge subsequently finds 
her fit to act for the minors would not validate 
an arrangement made by her on behalf of the 
minors which in its inception was invalid by 
reason of her not be' ng a legally appointed 
guardian, (Teunon and Bcachcroft, JJ) Moh- 
SENUDDIN AHAMMiD V. KtUBIRUDDIN AHMED. 

4 7 Cal. 713 : 54 I- C 945- 


.Legitimacy- Acknowledgment of son- 

ship —Presumption— Proof of illegitimacy. 

Held , that none of the conditions necessary 
to rebut the presumption of paternity arising 
from the acknowledgment of legitimacy of 
sonsh’p was satisfied in this case. 

The result of such an acknowledgment is to 
invest the son with a legitimate status with all 
the consequences which that imports, 

38 A. 627 at p. 661 P. C. Ref. 

10 A. 289 Ref, 

The law refuses to declare a man a bastard 
except on the clearest and most positive proof 
of his illegitimacy, and there must be positive 
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evidence that the marriage did not take place 
before it can be disproved. 

Such evidence m this case is lacking and in 
the absence oi such d'sproof the acknowledg- 
ment of legitimacy must be given its lull value 
(Shadi Lai and Le Rossignol, JJ ) Ibrahim 
Ali Khan v, Mubarak Beg am. 

1 Lab. 229 -2 L ah. L J 112: 

56 I C. 923- 

Letters of administration to the wife 

of deceased Mahomedan. 

22 Bom. L R 1117 

Preemption — Mokarrari interest — 

Sale of — Sale of house apart from site. 

Under the Muhammadan Law no right of 
pre-emption arises in respect of the sale ot a 
mokarrari interest. 

Where a house is sold apart from its site 
for occupation, the owner of the adjoinmg 
house is entitled to pre-empt the sale on the 
ground of vicinage. (Coutts and Sultan 
Ahmed, JJ.) .Sheikh Mohammu) Jamil v. 
Khub Lal Raut. 

58 I 0 534. 

* Pre-emption- -Right to-Participators 

in appendages equal share . 

Under Mahomedan Law, where two or 
more persons are equally entitled to pre-empt 
a property, each one of them is entitled to an 
equal share in the property pre-empted. 
(Macleod, C, J. Heaton and Kajiji, J.) 
VlTH ALDAS KAHANDAS SONI V. JaMIETIUM 

Maneklal. 44 Bom- 887 : 

22 Bom. Ij. R. 698 : 58 I. C, 279- 

Pre -empt ion — T a lab -i-m uwas ibat • — 

Statement of right , if sufficient. 

Where a pre-emptor on first hearing of the 
sale, used the following expression : “ I have 

a r’ght of pre-emption, how w.ll Mangru and 
Mahngi (the defendants) take it V* Held , that 
under the Mahomedan Law of pre-emption the 
words used were not suffic : ent to constitute a 
talab-i-muwasibat as they did not amount to a 
demand to exercise the right of pre-emption. 
(Tudball. J.) Mangru v. Parsotam Das. 

18 A- I/, J 1037 : 58 I. C. 777. 

Succession — Childless widow — Shiah 

Law. 

According to the Sh ; ah Law of inheritance a 
childless widow takes no share in her hus- 
band's land but is only entitled to one-fourth 
of the value of the buddmg erected thereon 
The w ; dow has a hen on the building until, 
she is paid her share of the value but she can- 
not sell to any one the ownership of the build- 
ing. 21 M. 27 ; 25 C. 9 ; 7 M. L. J. 115 P. C ; 1 
C. W. N. 449 ; 24 I A. 196 : 7 Sar. P. C J. 199 
followed, (i Chevis , 0 . C. J) Shaukat Ali v. 
Anwar-Ul-Haq 55 I c. 745- 

Succession — - Return — Sharers — Re- 

siduaries — Kindred. j 

Where a Mahomedan dies leaving behind ! 
him only his widows but no sharers, residu- j 


j MAEOMEDAK LAW. 

aries and distant kindred, the widow takes one- 
fourth ot his estate as a sharer and the 
remaming three-iourtns by return (Macleod, 
C J. and Heaton, J .) Mir Isus Mir Inus 
Maldik vk v I sub 

22 Bom L. R 942 : 5S I- C. 48. 

Succession — Right of heir to file a suit 

for administration without stung for partition 
— Letters of admin ; stration unnecessary. Sec 
Administration. 

22 Bom L. R 1117. 

Sunnis — Dower — Marriage —Conceal- 
ment of pregnancy at the time — Consumma- 
tion of marriage— Husband driving away wife 
on pregnancy coming to his notice without 
divorcing her — Right of wife to dower. 

The plaintiff a Sunni Mahomedan woman, 
married the detendant who agreed to pay 525 
putbs (Rs. 2,625) as prompt dower. The 
marriage was duly consummated. At the time 
of her marriage, the plaintiff was pregnant but 
this fact was not known to the defendant. 
Within five months of the marriage, the 
plaintiff gave birth to a fully developed child. 
The defendant turned the plaintiff out of his 
house shortly after the child was born, but 
without divorcing her. The plaintiff having 
sued to recover her dower from the defen- 
dant : — 

Held, that the platntiff was entitled to recover 
the amount of her dower from the defendant, 
for the concealment of pregnancy at the time of 
her marriage did not render the marriage 
invalid. 

Per Macleod , C. J : — Where concealment of 
pregnancy is not by itself a ground for cancell-' 
ing the marriage the husband has his remedy 
by divorce. (Macleod, C J. and Heaton , J,) 
Kulsam Bi v. Abdul Kadir. 

22 Bom. L R. 1142. 

Waqf — Dedication — Substantial gift 

to religious and charitable purposes — validity . 

The Privy Council held that the Wakfnama 
in question should be upheld as there was a 
substantial dedication of property to charitable 
and rehgious purposes and no legal objection to 
the dedication had been established. ( Viscount 
Cave) Syded Amatul Fatema Bibi v. Dewan 
Abdul Ali Saheb. 24 C- W. XL 494 : 
28 M. L. T. 135 : 12 L W. 497 : 

32 C. L. J.447. (P. C.) 

• Waqf — Dedication substantially to 

charity. 

Where there is a substantial dedication of the 
corpus and income to charitable uses within 
the test laid down by the Privy Council in 28 I 
y A 15 and 44 I A 21 the waqf is not invalid as 
being illusory. ( Richardson and Shamsal 
Huda JJ) Narain Das v. Kazi Abdur Rahim. 
47 Cal- 866 : 24 C. W. 3S\ 690 : 

58 I G. 705. 

— — —AVaqf — Dedication — Validity of— 
Order of District Judge removing trustee and 
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appointing fresh trustee— Mussalman waqf 
Validating Act . 

A waqf was created before the Mussalman 
waqf Validating Act of 1913 in favour of the 
family and descendants of the settler without 
any ultimate substantial trust for charitable 
purposes. On a petition the District Judge 
made an order removing the mutwalh of the 
waqf and appointing in his place one of the 
beneficiaries under the waqf : Held , that the 
order of the District Judge could not be sup- 
ported even under Ss. 73 and 77 of the Trusis 
Act inasmuch as the waqf was not only invalid 
as such but was also illegal as a trust. The 
creation of a succession of maintenance allow- 
ances from generation to generation in favour 
of unborn persons apart from a scheme of valid 
waqf was not recognized by Mahomeden Law. 
(Teunon and Newbould, JJ.) Abdul Foatim 
Mahomed v. Ijjannes Sa khatun, 

57 1 C 782 

— Waqf —Dedication — Waqf if can can- 
cel — Waqf for exclusive use of a particular 
sect. 

On the construction of two waqfnamas held 
it was not a condition of the dedication that a 
mosque should be built the house itself having 
been constituted as a waqf property in the 
waqii’s lifetime and having been used as a 
house of prayer by the followers of the sect 
ever since. It could not therefore be said that 
the waqf *never came into existence or that it 
was a contingent one, dependent upon the ful- 
filment of the condition of buildmg a mosque. 

According to Mahomedan Law any place 
which is dedicated for the purpose of praj'er 
may validly be treated as a mosque and it is 
not necessary that the building should have a 
minaret. 

Held , the fact that the waqf in both 
waqtnamas expresses a wish that only the and 
-i-quaran should perform their prayers in the 
house could not invalidate the waqf which was 
made according to the rules of the Mahomedan 
Law, and the house must be treated as having 
become the property of God, Where a waqf has 
been validly made exclusively for the use of a 
particular sect the waqf is good and the condi- 
tion attached to it is void ( Abdul Raoof,) 
Maula Baksh v. Amir-ud-din. 

lliabL. 317:57 1.0 1000. 

Waqf — MutxvalU — Creator of waqf 

appointing herself mutwalli — Declaration. 

Where a Mahomedan lady covenanted by a 
deed to spend one-fourth of the property which 
she took as heir of a deceased person in charity 
for the spiritual benefit of the deceased and for 
performing certain religious ceremonies and 
constituted and declared herself a trustee of 
the one- fourth for the said purpose : Held, that 
a valid waqf was created by a mere declaration. 
(Pratt, J.) Husseinbhai Cassim Bhai v 
The Advocate General of Bombay. 

22 Bom. L. R. 846 : 57 1. 0, 991. 
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Waqf — Mutwalli— Lease of immove- 
able property — Sanction of Kazi — Applica- 
tion to Dt. Judge— Power of Court to enquire 
— C. P Code, S. 92 — Sanction if necessary. 

Under the Mahomedan Law a trustee is not 
entitled to let out immoveable property for 
more than one year or three years in certain 
cases, without the sanction of the Kazi. The 
powers of the Kazi are ordmarily exercised by 
the District Judge in the Mofussil and the 
sanction given by the District Judge on an 
application by the mutwali may be sufficient 
authority tor the mutwali for letting out the 
property. It is not necessary to bring a suit 
under Sec. 22 C P. C. under that section for 
obtaining such sanction. Any application 
made by the mutwali wll be inquired into by 
the District Judge before sanctioning a lease as 
Kazi. (Chattcrjea and Panton , JJ ) Fakhrun- 
nessa Begum v. The District Judge of 
24 Pergunnahs. 47 Cal 592 : 

24 C. W. N. 339 : 56 I. C 475. 

Waqf — Mutwalli — Position of — • 

Manager . 

The mutwalli of a waqf estate is not the 
ostensible owner of the estate but a mere man- 
ager and in the case of a public charitable 
endowment the legal ownership is in the 
Divine Being or in the Charity' created in his 
name. A transfer by a mutwali who assumes to 
deal with the trust property as if he were the 
true owner in breach of her duty and in fraud 
of the trust reposed in him is ultra vires 
and may be avoided by timely proceedings 
properly taken for the purpose. The defect in 
the transferee’s title whether he takes without 
notice of the trust can only be cured by lapse 
of time. (Richardson and Shams ul Hud a , JJ.) 
Narain Das v. Kazi Abdur Rahim. 

47 Cal- 866 : 24 C- W- H. 690 : 

58 I- C- 705. 

Waqf — Mutwalli — Women — Right to 

succeed — Sajjadanashin — Appointment of — • 
Usages. 

A religious office can be held by a woman 
under the Mahomedan Law* unless there are 
duties of a religious nature attached to the 
office which she cannot perform in person or 
by deputy* and the burden of establishing that 
a woman is precluded from holding a particu- 
lar office is on those who plead the exclusion ; 
3-1 Mad. 1033. Ref. The doctrine is based on 
the fundamental distinction between the 
temporal affairs of a mosque and the spiritual 
functions connected with it; 5 L. W. 226, 

4 Mad. H. C. R. 23 Quaere : — Whether the 
uniformity which characterizes the successive 
appointments for nearly a century may not 
improbably indicate that the practice had a 
lawful origin in the direction given for appoint- 
ments of successor to the office of mutwalli 
by the original founder, though they can no 
longer be traced with certainty from the lapse 
of time. 
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A Saj jadanashin maintains the unbroken 
spiritual line from the orig nal preceptor. The 
Office of Saj jadanashin can exist only by virtue 
of the direction oJt the spiritual founder or by 
a valid custom. (Mookcrjce, A. C J . and Flet- 
cher].) Kassim Hassan v. Hazra Begam. 

32 C L J. 151 

Waqf — Validity of — Substantial 

benefit to donor’s fanvly— Suit by person claim- 
ing as mutwall i— Parties agreed about existence 
of waqf— court if can question its legality. See 
( 7979 f Dig. Col. 787 Nawabzade Khajeh 
Atikulla v. Nawab Khajeh Hubiulli. 

24 C. W. N. 306. 
Widow — Rights of — Bhaoari. 

A Mahomedan widow, who according to 
custom is only a life tenant of the Bhagdasi 
property which belonged to her husband, can- 
not make gifts of the estate as if she were in 
the position of a Hindu widow who is entitled 
to make ahenations to secure spiritual benefit 
to her husband ( Macleod , C J and Heaton, J .) 
Ahmed Asmal Muse v. Bai Bibi 

44 Bom. 727 : 
22 Bom. L R 826 : 57 I C. 553- 

Will — Bequest partly valid and 

partly invalid and excessive — Apportionment 
of legacies— Mode of. 

Under the Mahomedan Law, if a bequest 
is made to an heir and also to a stranger, the 
bequest with respect to the heir’s portion is 
void without the consent of the other heirs, 
while that with respect to the stranger’s por- 
tion is valid to the extent of one-third of the 
testator’s estate. 

A Mahomedan lady executed a will by j 
which she bequeathed her whole estate, one- 
third to certain heirs and two-thirds to non- 
heirs ; the bequest was without the consent of 
the other heirs. Held , that the bequest to the 
heirs did not take effect and that to the non- 
heirs was valid to the extent of one-third of the 
estate. (Bancrjee and Tudball JJ.) Muham- 
mad J UNaid v. Aulia Bibi. 

42 All. 497 : 18 A. L. J. 613 

Will Validity of — Assent of heirs — 

Testator if can make a gift over . 

A testator cannot under the Mahomedan 
Law make a gift over after a vested bequest of 
an absolute estate. Where a w.ll made by a 
Mahomedan is assented to by his heirs after 
his death, the assent merely validates the 
document which must however be construed 
according to the ordinary rules of Maho- 
medan Law. (Shadi Lai and Broadway , JJ.) 
Nasir Ali Shah v. Sughra Bibi 

1 Labi. 302 : 
2 Lab. L. J. 147 : 54 I. C 853- 

MAJORITY ACT, S- 3— Appointment 
of guardian — > Majority — prolongation of — 
Release of before minor attained 21 effect of. 

Under S. 3 of the Majority Act once a guar- 
dian of a minor has been properly appointed by 
th$ Coffrt the minor cannot be deemed to have 
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attained the age of majority until he has com- 
pleted the age of 21 years even though the 
guardian is discharged before he attains age 

36 C 768 followed. 

Per Das, J : — When an issue is raised as to 
minority an order appointing a guardian is no 
evidence of minority 17 C 8^9. (Dawson 
Miller, C. J and Das, J.) Harihar Prasad 
Singh v. Babu Edul Singh. 

5 P. L. J. 460 : 57 I C- 333 

S 3 — Guardian appointed under G. 

and W Act — ■ Release of minor from guar- 
dianship 

The fact that a minor is released from the 
guardianship of a guardian appointed under the 
Guard'ans and Wards Act, has not the effect of 
redueng the extension of his minority and be 
does not attam majority till he attams the age 
of 21 years. (Halifax, A. J. C) Thakur 
Balwant Singh v. Narayan 58 I. C 196 

MALABAR COMPENSATION FOR 
TENANT'S IMPROVEMENTS ACT 

S. 5 — Landlord and tenant — Rent-Claim 
for, barred — Right of landlord to set off 
against improvements. 

Under the Malabar Compensation for Ten- 
ants Improvement Act. (I of 1900) a landlord 
is entitled to set off arrears of rent even 
though barred by limitation against the ten- 
ant’s claim for improvements : — 1917 M. W. N. 
275 fol. 

A decree for possession in favour of the land- 
lord was reversed on appeal on the technical 
ground that there was no proper notice to quit. 
The tenant did not claim immediate restitution, 
from the landlord who had been put in posses- 
sion under the decree; Held : that the tenant 
should be deemed to have impliedly surrender- 
ed the land to avoid a fresh suit by the land- 
lord for possession and was estopped from 
claiming profits for the period during 'Which 
the landlord was in possession before the 
reversal order by the High Court. (Oldfield 
and Seshagiri Aiyar, JJ.) Peedi Kayi- 

LAKATH KUNNI V. THAYYIL KUNHAI AMMA. 

57 I. c. 674. 

S 19 — Compensation for improve- 
ments — Contract at variance with the Act — 
Value of improvements , how calculated. 

A tenant is entitled to contract himself out 
of the Malabar Tenant’s Improvements Act 
where the terms of the contract are 41 more 
favourable to him than the provisions of the 
Act relating to improvements 32 Mad. 1, dist. 

The calculation of the value of improvements 
according to the Desa Maryada (usage of the 
land) mentioned in the contract, should be 
made at the rate prevailing at the time of 
ejectment and not at the time of the creation 
of the tenancy. (Sadasiva Aiyar and Spencer, 
JJ ) Palleeletatbil - Kunkan Nambiar V. 
Raman Nayar. 39 M, L. J. 63 : 

38 M. L. T. 42 : 11 L- W, 550 : 

65 I C, 940. 
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MALABAR LAW— Accretions — Rights 
of riparian proprietors and Crown — Pal ghat 
taluk. 

There is no special custom having the force 
of law in the Palagbat taluk by winch all river 
accretions and river beds are vested in the 
crown [Spencer and Krishnan, J J ) Olappama- 

NANNV N AN ARAL NEELAKANTAM V. SECRETARY 

of State for India. 12 L. W 371 : 

55 I. C 770 

Adoption — • Appointment of heir — 

Ananthara avakasham — Natural relations of 
appointed heir , if entitled to succeed. 

Under the customary law of Malabar, where 
a person is appointed as Ananthara A\ aksham 
*(he ; r) the natural relations of the appointed 
heir are entitled to succeed to the appointee’s 
properties as attaladakam heir (Scshagiri 
Aiyac and Moore, JJ ) Sek.-iara V yrie < v. 
Kesavan Musad. (1920) Mi W- H. 9 : 

54 1. 0 389 

Custom — Tiyars of South Malabar 

■ — Law Governing — Women — Right of re- 
sidenoe in paternal house after marriage. 

There is no customary law among the Tiyars 
in South Malabar, by which women aiter 
marriage are entitled to a right of residence in 
the house of the ; r parents against the w : shes 
of those parents, or them sons 

The Tiyars are governed by the 'ord'nary 
Hindu law of Mitakshara, in the absence of 
the proof of custom varying the same in any 
particular. (Sadasiva Aiyar and. Spencer , JJ ) 
THAIKKANDrll POKKANCHEEI V ILLIVATHUK- 
KAL ACHUTHEN. 

39 M. L. J. 427. 

■ Karnavan — Tavazhi property — 

Alienation of — Attaladakkam heir — No steps 
taken by junior member of tavazhi to question 
alienation. 

Where the karnavan of a tavazhi made cer- 
tain alienations, w’.vcb the junior members of 
the tavashi took no steps to question either 
during the lifetime of the karnavan or even alter 
his death, it is not open to the attaladakam heir 
who succeeded to the tavashi property on the 
death of last surviving member of the tavazhi 
to seek to set aside the alienation. (. Abdur 
Rahim and Oldfield , JJ.) Kataprath 
Vatakka Purayil Thayyil Mammad Kar- 
navan v. Mammad. 

* 39 M. L. J- 702 : 12 L- W. 834: 

(1920) M. W. H. 768. 

— — — Land tenure-Kud ima tenure — Per- 
petual lease — Denial of title- forfeiture. 

A kudima tenure will be forfeited if it was 
granted for future services and the tenant re- 
fuses to perform such services A denial of 
the landlord’s title is tantamount to a refusal 
to render the services required. iQldfdd and 
(seskagiri Aiyar } JJ.) Kol* n--j:ret-i JUm.,y 
Nair v, Mari Yammu 43 Mad 480 : 

Ih L- W. 513 : 56 I C. 13 


MALICIOUS PROSECUTION. 

-Land Tenures -Karamkari and Ad ; ma- 

vavana tenures — -Incdents — -Inalienability and 
iorfeitabdity — Custom of, not prevalent in 
Malabar, See Land Tenure, Service Ten- 
ure 38 M- Xi J. 275- 

Tarwad — Karnavan — • Arrangement 

with — Benefit to stranger— Transaction not 
void on that ground , 

Unless it is shown that the tarwad has 
suffered some detriment by an arrangement 
entered into by a Karnavan the fact that a 
stranger to the tarwad has derived some ad- 
vantage is not sufficient to invalidate it as 
agamst the tarwad 

Where under a prior agreement between* a 
Karnavan and P. a stranger the tarwad and P. 
were entitled to irrigation from a channel for 
111 and 162 days respectively and by a sub- 
sequent agreement between the Karnavan, P. 
and K they became entitled to irrigation from 
the channel for 162, 54 and 54 days respec- 
tively, Held , the second agreement was not pre- 
jud : cial to the tarwad though K had secured 
some rights to the channel. ( Sadasiva Iyer, 
and Burn, JJ ) Venganat Raja Vasudeva 
Ravi Varmv Raja v. Ramakutti Menon. 

27 M. I*. T. 54: 56 I C 199- 

Tarwad — Karnavan — • Mclcharth — 

Grant b "fore expiry of lease — Successor when 
bound. 

In the absence of necessity or benefit to the 
tarwad a melcharth given by a Karnavan 
before the expiry of the prior lease will not 
bind the succeeding Karnavan whether the 
grantor was or was not alwe at the time when 
the prior lease expired S A. 774 of 1917 not 
followed. {Sadasiva Aiyar and Spencer , JJ,) 
Kunhammad V. Kunhunni. 

38 M L. J. 481. 

Tarwad — Karnavan — Right of junior 

members to redeem . 

Except in very special circumstances where 
the karnavan is proved to be guilty of gross 
misconduct and collusion it is not competent 
to the junior members of a tarwad to sue for 
redemption of a kanom granted by their 
karnavan. (. Spencer and Bakcwell , JJ.) Otta- 
PARAKKAL THAZrfATH SOOPI V. CHARICHAL 
Pal like ae Mariyamma. 

43 Mad. 393 : 38 M L J. 207 : 
11 Ii. W . 200 : 27 M- L. TL 169 : 

55 I C. 760- 

MALICIOUS PKOSECUTIOH — 

Criminal charge— Proof of — Mere reference to 
plaintiff— No charge preferred — Prosecutions 
by police . 

Where deft. No. 1 wrote a letter to the C.I.D. 
who had begun investigations against D, 
alleging criminal charges against D, and not 
against the plaintiff whose name was however, 
mentioned as merely introductory and no 
charge was levelled agamst him. The C.I.D. on 
receipt of the letter having discovered other 
evidence in the course of the investigation 
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MALCIOUS PROSECUTION 

prosecuted D as well as the Plff. for cheating 
and the case faded whereupon the Pitt brought 
the sud for damages tor mal cous prosecution 
agamst the defendant N. 1 and DeR No 2 
wio was alleged to have ass's.ed the former. 

Held, that the Plff had no cause or action as 
the deiendant No. 1 was not the prosecutor and 
was not res pons -ble for the act 1 on taken by the 
C. I, D. and that the case aga nst Deft No 1 
having faded no rel el could be chuned aga 1 ns t 
Defu 2. 

Per Dawson Miller, C J : — The Plff. must m 
a case relat ng to mal c'ous prosecurcn 
establish affirmatively that the deft, was e ther 
(a) the actual prosecutor or (b) gave iniormafon 
leading to raise criminal charge agamst the 
Plff. and m consequence of that tne prosecution 
ensued, the action having been done mahciously 
or without any reasonable or probable cause. 
It :s thus essent'al that the deft, should have 
taken an active part in br ngmg about the 
prosecution by preferring some charge of a 
crimmnl nature agamst the P ff. (Dawson 
Miller , C. J. and Coutts, JJ .) jagadamba 
Prasad v. R'.ghunand\n Lal. 

1 P. L T 422 : 57 I G 392 

• Cause of action — Information given 

by defendant — No complaint — Practice — 
Effect of. 

A suit for damages is maintainable agamst a 
person who suppled the information on winch 
the prosecution was launched though he may not 
have himself figured as the complaffiant in the 
Criminal Court, 42 Mad. 8S0 toll. 26 Mad 562 
not fol. (Sadasiva Aiyar and Spencer , J.) 
Shanmuga Udayar u. Kan da Sami Asari 

12 Xi. W. 170. 

Damages — Malice — Proof of — -W ant 

of reasonable and probable cause . 
f The defendant, who had purchased a crop 
on certam land from the land lord, when 
trying to reap the crop was obstructed by 
plaintiffs who claimed the crop from ;<i tenant 
of the land. He prosecuted the plamtiffs for 
theft of the crop ; but the prosecution was 
unsuccessful. The plaintiffs thereupon sued 
the defendants for damages for mail c’ous 
prosecution : — 

Held , that inasmuch as the defendant had no 
honest belief in the gult of the plumbic but 
was moved by the d sappo'ntment he ex- 
perienced when he fpund that he would not be 
able to reap the fruits oi his purenase without 
a contest, he had no reasonable and probable 
cause for instituting the prosecution, and was 
actuated by mal*ce. (Macleod,C. J . and Faw- 
cett, J.) Jamnadas Shi vram Bari v Chunilal 
Hambirmu, Marwadi. 

22 Bom. Ii. R. 1207 

— Damages — Prosecutor — Informant 

'to the police — Opinion — Suspicion. 

Where, the deiendant in whose prenrses 
burglary was com orated gave intimation to the 
police o: the same and the pol'ce on suspicion 
arrested the plaintiff and searched Ms house 


MALIK A hi A. 

and found a great number of advertisement 
arnclcs belong mg to trie deiendant and the 
defendant declared that they were stolen from 
Ins prem ses and that the pel ce may take such 
act. on as tney thought advisable, held that the 
deiendant could not oe sav’d to have prosecuted 
the pla'ntnf or taken part m the conduct of the 
prosecuf on so as to tender him liable for 
damages in an action for malicious prosecution. 

The de. end an 1/3 statement that the articles 
produced be lore hbn by the pol ce were stolen 
avt’cles were only his op ; n : on. 

Gaya^Prasad Xeivari v. Bhagat Singh 
(l 90S) 25 I A 182. Peria Goundou v. Knppa 
Gounden (191 9) 10 L W. 235 distinguished. 
(Sir John Wallis , C J. and Krishnan , J .) 
M Raj ago pal \ Naicker v. Spencer & Co, 
Ltd. 28 M. L T 298 : 12 L. W- 87 . 

— Essentials of —Burden of proof — 

reasonable and probable cause, absence of. 

To succeed m a su>t to recover damages for 
malicious prosecution the plamtift must prove 
among other things, that he was acquitted in 
the criminal proceedings. ( which is prima 
facie proof of malice) that damage was caused 
to him as a result of the prosecution and that 
there wis absence of reasonable and probable 
cause on the part of the defendant. (Meats C. 
J and Rafique, JJ .) Nazir Hasan v. Bakhta - 
WAR. 58 I. c. 161. 

Prosecution — What is — Dismissal 

for non-payment of expenses. 

A preierred a complamt agamst B of certain 
offences. B. was summoned into court and 
appeared to answer the charge The com- 
pla’nt, however, was d’s missed because of the 
complamanPs failure to pay the expenses of the 
Witnesses. B thereupon sued A for damages 
! for malic’ous prosecution. Held, that the 
facts clearly constituted a "prosecution” and 
that the suit was mamtainable. (Tudball and 
Rafique, JJ) Azmvt Ali v, Qurban Ahmad. 

42 AIL 305 : 18 A L. J. 204: 

58 I- C. 542. 

'Suit for damages against Secretary of 

State in respect of prosecution by police officer 
in the performance of duties imposed by legis- 
lature — Mal ce— Liability oi Secretary of State 
for tortuous Act, See (1919) Dig. Col 7 95, 
James Symondas Evans v Secretary of 
State for India. ' 2 Lab. L. J. 7 

: 54 I C. 950. 

MALIKAHA —Zcmindari Taluk— Allu- 
vial accretion — Right to — Zemindar— Ad- 
verse possession , 

Plaintiffs were propretors of a certain 
zeurndari, Defendant was the holder of a 
Taluk carved out of the zemindari before tire 
Permanent Settlement. The relation of the 
one to the other had been the subjec. of long* 
1'tigation and it was finally settled t at the 
taluk was independent of the zemindari. Defen- 
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MARRIAGE SETTLEMENT- 

dant held certain temporarily settled estates as 
alluvial aceretions to h’s taluk, and for more 
than. 12 years continued to pay malikana in 
respect ot these estates to the pla'mtiffs. When 
a fresh settlement of the accreted estate was 
made with the defendant, the Board of Revenue 
decided that in consequence oi the separation 
of the taluk and its independent status the 
plaintiffs as zemindars were no longer entitled 
to the malikana, the estates appeinam'ng not to 
the zemindar! but to the taluk. In a declara- 
tory suit brought by the plaintiffs to contest the 
decision of the Board of Revenue. 

Held, that the separation oi the taluk from 
the zemindari altered its leg d position and, 
therefore, the question of the zem ndar’s right 
to receive malikana by adverse possess ion did 
not arise. The title to the resumed estate 
followed the title to the taluk and the pla : ntiffs, 
as zemindars, ceased to have any shadow oi 
any proprietary right and could no longer 
claim malikana. (Richardson and Hilda. JJ.) 
Srimvti Rani Hemanta Kumari Debi v m 
Jagadindra Nath Roy Bhadur. 

57 1 0 614 

MARRIAGE SETTLEMENT —Chil- 
dren’s portion — Time of vesting — Dau- 
ghters — Presumption. 

In marriage settlements, and wills of parents 
there is a presumption of law, subject to any 
express provision to the contrary, that the 
settlor or testator as the case may be, intended 
the portions should vest in the case of daugh- 
ters, on their attaining majority or marriage, 
and in the case of sons on their attaining 
majority whether the children do or not survive 
the parents. Swallow v. Bins 1 . K. and J. 417 
referred to. (: Twomey , C. J. and Young J,) 
Esther E. S. Cohen v.&.I Cohen. 

13 Bur. L. T. 78- 

MARTIAL LAW - ORDINANCE 

(IV of 1919) — Regulation ( X of 1804) 
— Restrictions on the powers of Indian 
legistature — Right to be tried by the ordi- 
nary Courts— Power to take away— Govern- 
ment of India Act, Ss. 65 and 12. 

The Matrial law (Further Extension Ordi- 
nance, 1919 (Ordinance No. IV of 1919) is not 
confined in its applications to persons-taken in 
the act of committing one of the offences 
specified in Regulation X of 1804, or to the 
persons and offences described in Martial Law 
Ordinance 1 of 1919, but extends to all offen- 
ces committed on or after March, 30, 1919. 

S. 65 (2) of the Government of India Act, 
1915, does not prevent the Indian Government 
from passing a law which may modify or affect 
a rule of the constitution or of the Common 
Law upon the observance of which some person 
may conceive or allege that his allegiance 
depends ; it only refers to laws which directly 
affect the allegiance of the subject, as by a 
transfer or qualification of the allegiance or a 
modification of the obligation hereby imposed. 


MESNE PROFITS. 

Observations of Phear, J. in 6 Ben. L. R. 
392 and 459. at p. 477 appr. In answer to the 
contention that Ordinance (IV of 1919) contra- 
venes S. 65 (3) of the Government of India 
Act, 1915 which prevents the Indian Govern- 
ment from empowering any Court other than 
a High Court to sentence to death any of His 
Majesty’s subjects born in Europe, the Ordi- 
nance conta’ning no exception in favour of 
such subjects. 

Held, that the ordinance may properly be 
described as repugnant to the Act so far as 
Brit’sh born subjects are concerned, but that 
it is void only to the extent of that repugnancy 
(i e , ia the case of h : s Majesty’s subjects born 
in Europe, f Viscount Cave.) Bugga v. 
Emperor. 1 Lah 326 : 39 M. L. J. I : 

24 C. W. 1ST. 650 : 22 Bom L R. 609 : 
18 A. L. J 455 : 12 L. W, 296 : 

47 I. A- 128 : 56 I. C. 440 : 
21 Cr. L. J. 456. (P. C ) 

MASTER AND SERVANT— Criminal 
liability — Breach ot terms ot license for sale 
of arrack by servant of licensee — Liability 
of mas:er. See Madras City Police Act, S. 
76 . 11 L W- 413. 

-Negligence of servant — Liability of 

master — Extent ot liability. See Railways 
Act, S. 62. (1920) M- W N. 198- 

MAXIM— Act of Court— Not to prejudice 
party . 

A person cannot suffer for an act or default 
of the Court. (Das, J.) Dhunmun Singh v. 
Lac h mi Lal. 57 I C- 492- 

Quicquid plant atur selo cedit — Extent 

of applicability to India. See Punjab Alien- 
ation of Land Act. 54 1. C. 38. 

MERGER — Landlord and tenant — Suit 
for rent. 

The doctrine of merger can be applied when 
the interest in the superior right coalesces with 
the subordinate right Plff had the right to 
collect the entire rent of a fixed rate holding 
while the defendant had a mortgagee interest 
in the holding and an entirely separate interest 
in the proprietary right. Held , that the doctrine 
of merger did not apply and the plaintiff was 
entitled to collect the entire rent. (Ferard, S . 
M. and Hanson, J. M.) Mahabir Prasad 
Singh v, Manki. _ 56 I. G- 677. 

MESNE PROFITS -Claim for-Delay in 
litigation — Claim exceeding— Jurisdiction of 
trial Court— Transfer to High Court . 

Where a person sues for recovery of posses- 
sion he can in the same suit recover mesne 
profits which have accrued before the suit and 
those accruing pending the litigation. The 
fact that owing to the prosecution of appeal 
in Higher Courts by the deft, the mesne profits 
swell up to an amount beyond the limits of 
the pecuniary jurisdiction of the Court which 
tried the suit originally thereby necessitating 
the transfer of the proceedings in the snit to a 
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Court of higher jurisdxtion does not amount 
to an interruption so as to make the subse- 
quent proceed -ng in the Higher Court a d'fi'erent 
suit. ( Ncwbould ami Shamsul Hilda , JJ.) 
Baikuntha Nath Kundu v Mohan an da 
Borat Moduk. 24 C W N. 342 

58 I, C. 170 

Liability for — Joint trespassers — 

Conspiracy . 

Where several persons combine and collude 
in order to dispossess a person, each of them is 
jointly and severally liable for mesne profits 
(Jwala Prasad, J) A. T. Meik v. Ishan 
Chandra Misra. 57 I C 181. 

MIN OH — Alienation by guardian — Mort- 
gage — Necessity —Proof of — Recital of prior 
mortgages , effect of. 

In a mortgage deed executed by a guardian 
on behalf of himseif and the minor, the consi- 
deration was stated to have been credited to- 
wards two prior un-registered mortgage deeds, 
which were not filed nor the existence proved 

Held , that the mere recital of the existence 
of the two mortgages in a subsequent deed 
does not bind the persons other than the 
executant, and that it was incumbent to prove 
that the mortgage was executed for farcrly neces- 
sity and for the benefit of the minor on whose 
behalf the guardian purported to act. 36 All. 
187 and 41 Bom. 300 ref. (Kanhaiya Lal,J. C.) 
Babu v . Sada Siieo. 

22 O C 258 

• Ah'enation by guardian— Suit to set 

aside — Duty to refund benefit. See Sp. Rel 
Act, S. 41. 54 I C- 846 

Cheating — Money borrowed by minor 

as major — Dishonest concealment of facts — 
Presumption of knowledge of Law — -Extension 
of minority to the age of 21 by appointment oi 
guardian — Whether knowledge of such legal 
consequence can be presumed aga ; nst minor 
accused. Sec. 18 A- L J 408. 

—Compromise — Appeal pending before 

Privy Council- — Withdrawal — Leave granted on 
certificate of counsel See Practice, Privy 
Council. 47 I A 88 

* Compromise decree —Minor when 

bound. Sec C. P. Code. O. 32, Rr, 4 and 7. 

56 I. C. 97 

-—Contract by guardian — Liability of 

minor — Rights of creditor —Subrogation. 

Where a contract is entered into by a 
guardian on behalf of a minor in a case in 
which the minor's estate would have been 
liable for the obligation incurred by the 
guardian under the personal law to which the 
minor is subject, a decree might be passed 
against the estate of the^minor. 

Where a guardian borrows money for the 
necessities of a minor in such circumstances as 
to give him a right to be re-imbursed from the 
minor's estate his creditor . may in a proper 
pase be subrogated to the guardian's rights, 42. 
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M. 183, 26 M 330 Rel. {Macnair, A J. C .) 

ClIHOGALAL MEGIIRAJ V. KaNHAYALAL T ARA- 

chand. 56 I. C 740. 

Contract by guardian for purchase 

of land — Enforceability of by minor on at- 
taining age—T P. Act S . 55 (?) (d) 

It is not within the competence of a guardian 
of a minor to bind the minor or lvs estate by 
a contract for the purchase of immoveable pro- 
perty. The minor m such a case is not bound 
by the contract and there is no mutuality. Con- 
sequently it is not open to the minor, on 
attaining majority, to enforce specific perfor- 
mance oi the contract. 38 C. 232 (P. C ) foil. 
40 M. 308 (F. B) 31 M L. j. 275 and 4 2 M. 
185 36 M. L. J. 29 ; re. (1912) 23 M L. J. 610 
not foil, {Spencer and Bakcwell , JJ ) Choda- 
varapu N vrayana Row v. Venkatasubiu 
Row 38 M. L J. 77 : 27 M- L. T, 264. 
(1920) M. W. N. 129 : 55 I C 377. 

Conti act for sale by guardian — Minor 

not liable m damages for breach of covenant 
— Guardian's personal liability. See Contract 
Act, S. 11. 11 L W. 246. 

Decree against — Representation of 

minor— Defect in. 

Where a decree has been made against a 
minor duly represented by his guardian and 
the minor attaining bus majority seeks to set 
aside that decree by a separate suit he can. 
succeed only, on proof of fraud or collusion on 
the part of his guardian If the guardian 
neglected to support the case of the minor and 
there is nothing to show that he d ; d so delibe- 
rately that circumstance alone would not entitle 
the minor to avoid the operation of the decree. 
(Scott Smith, J.) Fum Din v. Puean Chand. 

1 Lab 27 : 55 I. C 833. 

Decree against — when bind : ng — Duty 

of guardian- — Gross negligence of guardian — 
Burden of proof. See (1919) Dig. Col. 800 . 
Bihari Lal v. Amin Chand. 

1 Lab.. L. J. 109. 

Estoppel — False representation as to 

age. See Estoppel. 1 Lab- 389. 

Execution proceedings — Adjustment 

— Sanction of Court essential — Principle of 
O. 32, R. 7 C. P. C. apph cable. See C. P. 
Code O. 32, R. 7. 5 P. L. J. 379. 

>Ex parte decree — Negligence of guar- 
dian — Sufficient ground for setting aside. See 
Decree Ex parte , Setting Aside. 

11 L. W. 289. 
Guardian — Agent appointed by guar- 
dian— Suit by minor for account against agent 
or for particular amount— Not maintainable. 
See Right of Suit. 38 M. L. 3*. 247. 

— — Guardian — Personal covenant — Lia- 
bility of minor. 

A guardian cannot bind the estate of a minor 
by a personal covenant. A hand note execu- 
ted, by the guardian of a nr nor cannot bind the 
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minor's estate. (Coutts and Sultan Ahmad , 
jj) Kashi Prasad Singh v. Aklebhwar 
Prasad Narain Singh. 58 I. C- 22 

Guardian — Pozver of, to make agree- 
ment binding the minor — Limits — of — Per- 
sonal Coveviant if binding on manor. 

A guard'an cannot bind his mmor ward by 
an agreement to make the latter personally 
liable tor future mamtenance, although he can 
bind the es L ate, if it is subject to a future 
liability and the covenant be lor the benefit oi 
the estate oi the mmor. A guardian cannot 
bind the estate of the ward except by an agree- 
ment clearly purporting to do so, and that only 
in certain cases If persons enter into agree- 
ment w'th the guardian of minors they must, 
if they w'sh to bind the estate, take care to see 
that the agreement expresses such an intention. 
Unless this is done the estate in the hands of 
the minor wdl not be hable f Miller, C J . and 
Coutts, J ) Raj KUiVUR Jagannvth Prasad 
Singh v. Mirza EKBiL Bahadur 

5P- L,J 239 : 1 P. L T 65 : 

55 I C 214. 

Guardian of properties — Agreement of 

minor's estate in consideration of their stand- 
ing as surety — Legality of Sec Guardian 
and Wards Act, S 34. 38 M. Xi J 58 

Guardian— -Representation in suit— 

Person appointed as guardian conditional on 
furnishing security — -Gmissmn to furrnsh secu- 
_ rity — Non-issue of certificate — Effect of — Non- 
’ representation of minor. See C P. Code 
O. 32, R. 4. 54 I C 36S 

’-Mortgage by- — Enforceability — Minor 

representing falsely as be : ng of full age — Mort 
gagee be ng aware of his minority estoppel 
See (1919) Dig . Col. 803. Harnam Singh v . j 
Naraina. 1 Lab JL J 122 : 

54 1 G 876. 

-Pronrssory note — Execution by — 

Minor more than IS years bat under 21 — • 
Guardian appointed for nrnor — Note not en- 
forceable agamst minor— No Estoppel See 
Contract Act, Six 11 L. W 596 

► Representation — Father hav’ng ad- 

verse interest — Success'on certificate-— Revoca- 
tion of. Succession Certificate Act, S. IS. 

18 A. Xi J. 314 

MOBTQ-AGvEJ —Chose in action— Mortgagee 
ot — R’ght to sue on the document. See Chose 
in Action. - 11 L W. 238. 

Conditional sale — Personal-decree — 

Covenant. 

Where, hi a mortgage by coridititional sale, 
there is no personal covenant to pay, the 
mortgagee is not entitled to sue fora s : mple 
money- decree for the mortgage debt ( Mittra , 
A. J. C ) Jethmal V . Saroo. 58 1 C. 30. 

— — Consideration-— Absence of — Suit bv 

tnortgagee for possession. 


In a suit by a mortgagee for possession under 
the terms of a mortgage bond it is not open to 
the mortgagor to plead want of cons 'deration 
for ihe mortgage as a defence. (Stuart, J . C.) 
Gokul Prasad v Sitla Prasad. 

561. C. 348. 

Construction — Interest — Profits — 

Rights of mortgagee. 

Where under a mortgage the rate of interest 
which the mortgagee is to receive is fixed and 
certam he is not entitled to any portion of the 
usufruct which might be m excess of that rate. 
The mortgagor is entitled to maintain a suit for 
accounts to be taken ot the profits realized by 
the mortgagee from the mortgaged property. 

It would require very clear words to induce 
a Court to put upon a mortgage deed such a 
construction as would entitle the mortgagee to 
claun -merest and such portions of the usufruct 
as might be in excess of it, 

A mortgage provided that the net profits of 
the mortgaged property, which were estimated 
at a certam fixed amount, should go towards 
interest at the stipulated rate due to the mort- 
gagee. Ii the gross rental fetched by the mort- 
gaged property became deficient afterwards the 
mortgagor was to pay the deficit, If the reve- 
nue assessed on the property has enhanced 
the mortgagor was to pay the extra revenue, 
and n by any efforts of the mortgagee the pro- 
fits derived from the mortgaged property in- 
creased, the advantage of that increase would 
go to the mortgagee. The mortgagor was en- 
titled to redeem the property after the lapse of 
the fixed period on payment of the principal 
money secured by the mortgage and such defi- 
cient profits or extra revenue as might be due. 

Held, in a suit for the rodempfion of the mort- 
gage the mortgagor was entitled to claim an 
account of the profits, derived by the mortgagee 
from the mortgaged property although no pro- 
vision was made in the deed to cover a case 
where the profits m ght increase without any 
specal efforts on the part of the mortgagee. 
(Kanhaiya Lai, A J . C) Lala Narain Das v . 
Baij Nath Sahai. 

56 I- C. 692. 

• Construction — Occupancy holdings 

mortgaged — 1 — Indemnity clause , not enforce- 
able. 

The defendants mortgaged them occupancy 
holdings to the plaintiffs for seven years and 
put them m possession. The amount was re- 
payable in instalments from the usufruct In 
case the holdings went out of the possession of 
| the mortgagees they were entitled to recover 
| them money by sale of certain groves and a well 
situate in the village. The mortgagees were 
dmpossessed from the occupancy holdings and 
sued for sale of the groves and the well. 

Held , that the deed embod : ed one signal 
transact ’on the mam purpose being the mort- 
gage of occupancy holdings, and the right to 
t recover the amount by sale of the groves waa 
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dependent on the failure of the mortgage of the 
occupancy holdings and was not enforceable 
(■ Sulaiman and Gokul Prasad, JJ J Tulshi 
Ram v. Sat N a rain. 18 A L J 703 • 

57 I. C. 445 

Construction— Property charged with 

liability' for principal and interest — Provi- 
sion for redemption on payment of principal 
— ■Effect of. 

A mortgage-deed stipulated for redemption 
on payment oi the principal mortgage-money 
but stated that the property was mortgaged tor 
the principal and interest, Held , that the mort- 
gagor could redeem only on payment or the 
principal sum and the interest due (Wilb.rfore 
J.) Ghanshiam Das v. Mubarik. 

53 I C 576. 

• Construction — Right of mortgagee to 

take possession on default — Waiver — Mort- 
gage — Consideration . 

Under the terms oi a mortgage the principal 
and interest were to be paid withm a fixed 
period and on default in payment of interest 
the balance was to be converted from s’mple 
to compound interest. It the total amount due 
on the deed was not paid by the time fixed, 
the mortgagee was at liberty ehher to bring 
the mortgaged property to sale or to take 
possession of the property and remain in pos- 
sess on until such time as the mortgage was 
redeemed or in perpetuity-. Default having 
occurred in the payment of principal and 
interest the mortgagee accepted certa'n deeds 
ot further charge in respect oi the unpa ; d 
arrears of interest. 

The mortgagee then sued for possess’on, 
Held , that the acceptance of the deeds of fur- 
ther charge by the mortgagee did not amount 
to a waiver oi lbs remedy as to tak'ng posses- 
sion of the mortgaged property. The prov sion 
for entry into possession was not penal but 
enforceable. 

Tae question as to whether the full con- 
sideration for a mortgage was paid could not 
be gone into in a suit by the mortgagee for 
possession of the mortgaged property. Nor can 
the mortgagor be allowed to redeem the mort- 
gage in such a suit. (Stuart, J . C ) Gdkul 
Prasad v. Sitla Prasad. 56 I C 348 

, -Construction — -Sale — Agreement to re- 

convey — -Provision for accounting for profits at 
the time of demand for reconveyance — Relation 
of debtor and creditor — mortgage by conditional 
sale ■ See T. P. Acr, S. 58. 

18 A. Is J. 478. 

— Construction — Sale — Bai-bil wafa 

Ostensible sale with agreement for purchase . 

Two documents were executed on the same 
day and between the same parries The first 
purported to be an absolute' sale of certain 
villages. The second was an agreement on 
behalf of the vendees, the material terms of 
which were as follows. After a description of 
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the property purchased, the agreement conti- 
nued with a recital that the property had been 
purchased by the executants for Rs. 6,1 2d “o;j 
this condition that whenever within five years 
the vendors shall pay to us the amount of con- 
sideration mentioned m tins document we or 
our he’rs shall have no object’ on in re-convey- 
ing the aforesaid share It we set up any plea 
the same shall be mvalid and the vendors shall 
be at hberty to take legal steps and to have the 
property reconveyed by us . . . They shall also 
have to pay interest on the whole consideration 
at the rate ot 10 annas per cent, per month out 
oi which the actual produce ot the village shall 
be deducted, and they shall have to pay the 
balance w.th the cons ; deration money/ 5 

Held that the terms of the agreement that 
interest should be paid on the purchase money 
and that the profits of the village should be 
taken into account in order to ascertain the 
actual sum which the vendors would have to 
pay to recover the property indicated that the 
transaction was not merely a sale with a condi- 
tion for repurchase but a bai-bil-wafa or mort- 
gage by conditional sale. 

2 De Gex and J 97 ; 12 All. 387 ; 33 All. 337 ; 
3S All. 370 ; Ref. (Hears, C J . and RafiqJ J 
Muhammad Hamid-vd-din v Fakir Chand. 

42 All 437. 

Construction — Stipulation as to pay- 
ment of interest — Successful appellant depriv- 
ed of interest — Purdanashin lady. 

Where by a mortgage deed it was stipulated 
that the mortgagee was to remain in possession 
and enjoy the rents and profits and “ that 
after the expiry of thirty years at the time of 
redemption ^interest shall be paid along with 
the principal at the rate of 1 per cent, per 
mensem/ 5 

Held, that the mortgage deed did not bind 
the mortgagor to pay interest from the date of 
the mortgage and the condhion to pay interest 
only came into force on the expiry of the thirty 
years. 

So interpreted the contract was not one 
which the executant of the mortgage, a 
purdanashin lady, could not understand. 

The Judicial Committee d ’'sallowed interest 
to the mortgagee from the date of the decree of 
the Subordinate Judge (which had been 
reduced by the Judicial Commissioners but on 
the mortgagee's appeal the Board restored) to 
the disposal of the appeal by the Privy 
Council, the case having in its view been hung 
up by his persistence in asserting an un- 
warrantable claim of interest from the date of 
the mortgage. (Mr. Ameer Alt.) Mahommad 
Adi Mohammad Khan Babadur v. Qazi 
Ramzan Ali 24 C. W- N 977 : 

23 O C 150 : 58 I. C, 891. OR C.) 

Discharge — Assignment of mortgage 

—No notice to mortgagor — Payment to 
original mortgagee — Effect of. 
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Where after an assignment of a mortgage, 
the mortgagor after making some enquiries and 
without notice of the assignment paM money to 
the mortgagee in full discharge of the sum due 
and there was no negligence on the part of the 
mortgagor : 

Held, that the payment was binding upon 
the assignee. 

The receipt evidencing the payment does not 
fall under S. 17 (b) of the Registration Act 
and that it need not be registered, to enable the 
Court to admit it in evidence (Spencer and 
Krishnan , JJ.) Neelamani Patnaik Mussadi 
v. Sukadeva Behara. 43 M 803 : 

12 L. W- 269. 

< Equity of redemption — Clog on — 

Arrangement after the execution of the mort- 
gage — Transfer of property. 

The plffs. executed a mortgage to defts. 
whereby it was provided that if the money was 
not paid off at the end of twenty years, half 
the property should be taken by the mortgagor 
and half by the mortgagee. At the end of 
twenty years the mortgage money was not paid 
off, and the defts. remained in possession of 
the lands mortgaged for four more years. The 
plffs, then passed a document to the defts. 
which effected a transfer of half the property to 
the mortgagee, and brought back into the 
ownership of the mortgagor the other half 
free from all encumbrances. Nearly forty-eight 
years afterwards the plffs brought a suit to 
redeem the mo’ety of the property so retamed 
by the defts. alleging that the arrangement 
amounted to a clog on the equky of redemp- 
tion and so was not b ; nding upon them : 

Held , dismissing the suit, that the arrange- 
ment in question d’d not amount to a clog on 
the equity of redemption, for there was nothing 
to prevent the mortgagor and mortgagee to 
enter into an arrangement after the mortgage 
had been executed whereby the mortgage was 
paid off. (. Macl-eod , C. J and Heaton , J ) Shan- 
Kakdhonddev v . Yeshwant. 

22 Bom- L. R 965 : 58 I. C. 384. 

Extinguishment of ■ — Proprietary 

rights acquired by mortgagee — Loss of such 
rights— -Revival of mortgage. 

Where the proprietary rights acquired by a 
mortgagee at an auction sale (in execution of a 
decree obtained by a subsequent mortgagee) 
were subsequently lost on account of certain 
proceedings held that the mortgage revived as 
soon as the proprietary rights acquired by the 
mortgagee were wiped out. (Stuart and 
Kanhaiya Lai, JJ,} Jai Kishori v. Afzal 
Khanam. 22 O. C 349 : 

541. 0 , 544. 

'—Interest — Mortgagee entitled to 

possession — Omission to take possession — 
Interest , right to 

A mortgagee who is entitled toThe posses- 
sion of the mortgaged property but omits to 
take any steps to obtain possession under Itis 
mortgage, is not entitled to recover damages 
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for the period he is out of possession (Drake- 
Brockman , J. C ) Balwant Rao Dowlat 
Rao v Narhar Gangaram. 

541 C 814. 

Interest — Post diem interest — Inten- 
tion of part ; es— Damages. See (1979) Dig. 
Col. 8 77. Ghumandi Lal v. Kanhaiya Lal. 

1 Lah. L J. 116. 

Interest— Right to—Delay in litigation 

on account of mortgagee’s conduct — Refusal of 
interest pendente life. See Mortgage, Con- 
struction. 24 C. W. H. 977. 

Keeping alive — Payment of charge — 

Presumption. 

The mere fact of a charge having been paid 
off does not decide the question whether it is 
extmguished. It depends on the intention of 
the mortgagee and where it is manifestly to his 
advantage to keep it* alive, equity ought nett to 
destroy it. 

The ordinary rule is that a man having a 
right to act in either of two ways, shall be 
assumed to have acted according to his interest. 
10 Cal. 1035 Rel. (Coutts and Das,JJ)Bxji 
Nath Goenka v. Daleep Narain Singh. 

(1920) Pat. 261 : 1 Pat. L. T 582 : 

58 I. C. 489. 

Prior and Subsequent— Agreement to 

share equally money realised — Agreement not 
registered — If admissible in evidence. 

A prior and pirsne mortgagee both entered 
into an agreement under which they should as 
regards rights stand in the same position with- 
out claiming prior or subsequent rights and 
divide and appropriate in equal halves, what- 
ever amount may be realised on the date of re- 
alisation and on the realisation of part of the 
estate by one party the other party sued for his 
share of the proceeds as per agreement. 

Held, that as the present suit related merely 
to the question of the division of the realised 
money the agreement need not be registered for 
the purpose of giving in evidence therein. 

Obiter. It may be that the agreement would 
require to be registered for the purpose of 
be : ng given in evidence in a suit relating to the 
regulation of the rights against the mortgaged 
estate itself. ( Mr. Ameer Alt, JJ.) T. Vyra- 
VAN C HETTY V P. SUBRAMAKIAN CHETTY. 

43 Mad. 660 : 39 M- L. J. 37 : 
18 A. L J. 726 : (1920) M. W- K. 368: 

24 C. W. 1ST. 1053 : 
22 Bom. L. R. 1357 : 12 L W- 143 : 
47 I. A- 188 : 56 I* C 642- (P. C,) 

Prior and subsequent — Mortgage with 

possession, to different persons — Subsequent 
mortgagee acquiring rights of prior mortgagee 
— Right of mortgagor to redeem. 

In 1867 plff’s predecessors in title executed a 
mortgage with possession of their share in two 
villages in favour of M. Subsequently they 
mortgaged the above mentioned share and also 
six other villages to J. Default being made in 
payment of interest, J. according to the teTO$ 
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of his deed obtained possession of the six 
villages mortgaged to him but he could not get 
possession of the share mortgaged with 
possession to M. Sometime after plff's prodeces- 
sor in interest executed a mortgage by con- 
ditional sale of the equity of redemption of 
property mortgaged with M, and J. in favour of 
N the daughter of M who had succeeded in 
1880. Under the terms of this deed N redeemed 
the mortgage in favour of J, and subsequently 

N. conveyed to J, all her mortgagee interests 
under the mortgages of 1867 and 1880. 

Held , that the mortgagors could not redeem 
the first mortgage of 1867 without first redeem- 
ing the mortgage in favour of J. On their 
redeeming that mortgage they would become 
entitled to possession of the right to redeem 
the first mortgage. (Lindsay, J ) SURAJ 
B\khsh Singh Raja v. Bisheshar Singh 

23 O. C. 113 : 57 I. 0. 559 

Prior and Subsequent — Sale in exe- 
cution of decree on prior mortgage — Subse- 
quent suit on puisne mortgagee— Decree. 

In a suit by a puisne mortgagee to which the 
purchaser of the equity of redemption in execu- 
tion of a decree on the prior mortgage is a party 
the puisne is entitled to sell the property subject 
to the prior mortgage. (Drake-Brockman, J .C.) 
Gangadas v . Bhikaji, 58 I. C 295- 

Prior and subsequent — Sale under 

prior mortgage — Liability to contribute to- 
wards puisne mortgage. 

Several items of property were comprised in 
three successive mortgages in favour of the 
same mortgagee, three items be : ng common 
to all the mongages. In execution of decrees 
on foot of the first two mortgages these three 
items were sold and purchased by the decree 
holder the whole of the sale price being absorb- 
ed in the decretal amount. Held, that these 
three items having once been sold in part 
satisfaction of the decrees under prior mortgages 
could no longer be liable to contribute towards 
the satisfaction of a decree, obtained on the 
third mortgage. 19 All 545 foil. (Tudball and 
Kanhaiya Lai , JJ.) Bhagwati Prasad v . 
Shafat Muhammad Chaudhri. 

18 A- L. J 860 : 58 I. G. 414. 

Prior and Subsequent — Suit by first 

mortgagee without impleading subsequent 
mortgages — Decree for sale — Subsequent suit 
by second mortgagee — First mortgagee only 
entitled to decree amount. See C. P. Code, 

O. 34, Rr. 3 (3) and 8 (3). 47 I A- 71. 

— —Redemption — Clog on — High rate of 

interest . 

It is not open to a plff. in a redemption suit 
to put forward a case of clog merely upon the 
ground that a high rate of interest has been' 
stipulated for in the mortgage deed, nor, in the 
absence of any proof of undue influence or 
unfair dealing in the stipulation for interest, I 
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would the plaintiff be entitled to any relief on 
this head. (Lindsay, J. C.) Saheb Baicsh 
Singh v Mahomed Ali Mahomed Khan. 

58 I C. 115. 

Redemption — Clog — Long period. 

The mere fact that a mortgage contains a 
clause to the effect that the mortgagor shall not 
be entitled to redeem until the expiry of 50 
years from the date of the mortgage, does not 
amount to a clog on the equity of redemption. 
(Lindsay, J. C ) Maiku Lal v Gaya din. 

57 I C 603. 

Redemption — * Duty of mortgagee to 

restore status quo-ante — Duty of executing 
Court 

It is the duty of the judgment debtor to 
restore the status qtco-ante m execution of a 
decree for redemption. It is the function of the 
Court of execution to see that the mortgagee 
should re-transfer to the mortgagor all the 
rights which he acquired under the mortgage 
and should place him in the position in which 
he was immediately before the execution of the 
mortgage deed. (Shadi Lal, C. J ) Mehman 
Singh v . Nihal. 57 I- C. 763. 

— Redemption — Limitation — - Acknow- 
ledgment — Mortgage proved but date unknown 
— Onus of proving acknowledgment is in time 
* — Presumption, 

In a suit for redemption of a mortgage the 
plaintiff set out and proved all the particulars 
of the mortgage excepting the date ; he alleged 
but failed to prove that the mortgage was 
made some time between 1833 and 1839. The 
defendants denied the fact of the mortgage and 
also denied that the claim was within limitation. 
The plaintiff relied mainly on an acknowledg- 
ment consisting of an entry in the wajib-ul arz 
[ of the Settlement of 1863, signed by the pre- 
! decessors-in- interest of the defendants and 
enumerating the mortgage in detail, (except 
as to its date) and mentioning that it was 
redeemable upon payment in the month of jeth 
of any year. There was no evidence either 
way as to whether this acknowledgment was 
within 60 years of the mortgage. 

Held , (Piggott and Walsh , JJ.) that from the 
mortgagees' acknowledgment contained in the 
Settlement * record of 1863 no inference could 
be drawn that the morigagewas at that date 
subsisting as a mortgage and was not barred by 
limitation Before the plaintiff could succeed 
upon an acknowledgment at all he had to 
establish that it was made before the expiration 
of the statutory period of limitation (Per 
Banerji , /.) Where a mortgagee has acknow- 
ledged a mortgage, that acknowledgment is 
prima facie evidence untff rebutted, that it was' 
a mortgage which subsisted at the time when 
the acknowledgment was made and was not a 
mortgage which ' had become extinct by lapse 
of time, 11 All, 438 (F.B) ; 1 AIL 117 17 A, 
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L J. R. 330 ; 27 Cal. 1004 ; 38 All. 540 ; 26 All. 
313 Referred to ( Banerji , Piggot and Walsh , 
JJ.) Akup Singh v. Fateh Chand. 

42 All. 575 : 
18 A. Ii J. 789 : 56 I 0. 986. 

Redemption — • Partial — Failure of 

consideration — 'Effect of — Duty of mortgagee 
to restore possession of properties — Effect of 
non-delivery of portion of the properties 

Where there is only a partial lailure of the 
consideration payable tor a mortgage, and loss 
occasioned in consequence 01 that failure can 
only be recovered by a separate suit, and can- 
not be set off m a suh for redemption. 

The duty of a mortgagee to restore at the 
time of the redemption of the mortgage the 
mortgaged property to the mortgagor does not 
arise where possession over that property was 
not delivered to him at the time of the mortgage 
or at any r me thereafter. (. Kanhaiya Ltd,]. 
C.) Angad Singh v. Kashi PxUSad. 

54 I. C 313- 

Redemption — Proof of — U nreg i stored 

receipt inadmissible — Mortgage put back into 
possession , effect of . 

No particular form of document is required 
to redeem a mortgage. 

An unreg'stered receipt cannot in nself be 
used as evdence of redemption of a mortgage, 
but the Court is entitled to take it into con- 
sideration as evidence of the iact that on a 
particular date a particular sum was pa 7 d by 
the morigagor to the mortgagee and this coup- 
led with tne fact that the mortgagor was put 
into possess' on of the properly and has contin- 
ued in possession of it, is good evidence upon 
which the Court might base its finding that tne 
mortgage has been redeemed. (Ryves, J) 
Chaubey Basdeo v . Behatilal 

54 1. C. 117. 

Subrogation — Auction purchaser — * 

Payment of prior incumbrances — Effect of 

Where property subject to 3 successive 
mortgages is sold in Court auction the purcha- 
ser of the equity of redemption paying off the 
puisne incumbrance on the property is subro- 
gated to the rights of the puisne incumbrances 
and is entitled as against third mortgagee to 
the profits arising from the land and to interest 
on the 2nd mortgage amount. (Oldfield and 
Seshagiri Aiyar, JJ ) Mali Reddi Ayyareddi 
v . Gopalakrishnayya 12 L W 101: 

58 I. C. 493 

• — Subrogcttion — Right — * Direct pay- 

ment if necessary to give right— ‘Partial sub - 
rogation , 

. A mortgagee who pays off an earlier mort- 
gage is entitled to be subrogated not only to 
the rights of that mortgagee but also to the 
rights of the mortgagee who was paid off by 
that (intermediate) mortgage amount. In 
4eterminmg \yhether the right of subrogation 
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exists or not what must be taken into account 
is not the hand that pays the money but the 
intention of the parties viz whether by paying 
the money the earlier mortgage was intended 
to be kept alive. 

The right to subrogation might be full or 
partial accordmg to circumstances (Seshagiri 
Aiyar and Moors, JJ.) Chundan V. P. O. 
Ab 4 .rthoram\n Kurn v . Ittik^param- 

BILATrUN 1 1 L. W- 215 : 

(1920) M W. jST 143 : 55 I- C 65S- 

Subrogation — Subsequent encumb- 
rancer paying off prior mortgage. 

A subsequent encumbrancer paying off a 
• prior encumbrance with the consideration 
money of his encumbrance, in pursuance of a 
stipulation in the mortgage bond that he and 
not the mortgagor shall pay off the prior 
encumbrance, can, m the absence of any 
indication to the contrary be presumed to 
have wished to make that payment by his 
own- hand with a v : ew to keep the prior en- 
cumbrance al ; ve for his own benefit. 9 Cal. 
96 expl 10 Cal 1925 appl (Ayling and Coutts 
Trotter , JJ ) Chidambara Nadan v Muni 
Nagendrayyan 39 M L, J 445 : 

12 L W 393 : 28 L. T 300 : 
(1920) H- W. IT. 534 : 58 L C, 813. 

Substituted security — Mortgage of 

undivided share by co-sharer — Subsequent 
partition — Mortgage prop rty allotted to 
another — Decree for -Partition after 
decree and before sale . 

It is an inc ; dent of a mortgage of an undi- 
vided share in joint property that the mortgagee 
cannot follow his security into the hands of a 
co-sharer of the mogtgagor who has obtained 
the mortgaged share upon partition and the 
mortgage ben is transferred to that portion of 
the jomt property which the mortgagor obtains 
at the partition. 

Where the final decree for partition under 
wh’ch the mortgaged share was alloted to a co- 
sharer of the mortgagor was passed after a 
decree tor sale of the mortgaged share had been 
passed in favour of the mortgagee but before the 
actual auction- sale, mortgaged share which 
had ceased to be the property of the mortgagor 
could not be sold under the decree/ and that 
decree could not affect the interest obtained 
by the co-sharer under the partition. If a 
mortgagee before he obtains a decree for sale is 
bound to submit to a substitution of the mort- 
gaged property effected by partition, he is 
equally bound to do the same even after his 
decree, unless the sale has already taken place 
before the partition. 

Where property has devolved on a third 
person by operator, of law and the decree for 
-uA n j: b U'i'eg m him, the ex'stence of the 
decree and a sale in pursuance of it cannot 
convey his rights to the purchaser at the sale 
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L. R.1I.A 107 (P. C ): 24 All 483 ; 20 Cal. 
533 ; 33 Mad, 429 ; 34 M 175 ; 35 Cal. 38S ; 6 
C. L. J 46 Ref. ( Bancrji and Sulaiman, JJ ) 
B hup Singh v. Chedda Singh. 

42 All. 596 : 18 A L J 807 : 

58 I. C. 171- 


* Substitution of security — Land 

Acquisition proceedings — Redemption . 

Where the mortgaged property had been 
acquired under the Land Acquis’tion Act held 
that the mortgage could not be redeemed as 
the mortgaged property had been destroyed and 
had ceased to exist. 20 O. C. 256 foil. (Stuart, J, 
C.) Ladli Prasad v. Nizam-Ud-Din Khan. 

22 O. C 342 • 54 I C. 535- 

-Suit to enforce — Questions for con- 


sideration — Transfer by mortgagor of his 
interest — Validity of not to be gone into . 

In a suit to enforce a mortgage brought 
agamst the mortgagor and the vendee of the 
equity of redemption the question whether the 
mortgagor had a transferable interest ought 
not to be gone into. The sole question in such 
a suit is whether the Court should enforce the 
security as regards the right, title and interest 
of the mortgagor. (, Fletcher and Cuming, JJ ) 
Dudali Uayal v. Belo Bibi. 

54 I. C. 806. 

MOETGAG-OR and MORTG-AGEjE 

— Accounts— Usufructuary mortgage — Redem- 
ption — Malikhana — Enhancement or reduction 
of Government revenue — Construction of docu- 
ment. See {1919) Dig. Col. 877 Maharaj Singh 
v. Lalta Prasad. 57 I C. 774 

- Accounts — Usufructuary mortgage — 


■ Rent deduction of though time barred. 

A usufructuary mortgage provided that the 
mortgagee should pay the annual rent to the 
landlord but he failed to do so and the debt 
became time barred. The mortgagor sued for 
redemption and claimed to be entitled to 
deduct the sums which should have been pa : d 
by the mortgagee ; Held , that the mortgagor 
was not entitled to the deduction he claimed 
and that the mortgagee was entitled to the 
benefit of the non-payment. (Das,J.) Tokhan 
Pandey v. Sivakanta Prosad Singh. 

56 I. C 748 

-Extinguishment of debt — Acquisition 


of share of equity of redemption by mortgagee- 
debt proportionately abates but is not totally 
extinguished See T. P. Act S. 82. 

(1920) M. W. 1ST. 325. 

- Grove land — Lease by mortgagee 


with possession— Binding on mortgagee. 

A mortgagee of grove land can let out the 
land for agricultural purposes, and such letting 
is binding on the mortgagor. Where grove 
land is so let, the mortgagor cannot set up that 
it was not held for these purposes, {Hopkins, 
J.) Gajadhar v. Beni Prasad. 

58 I. C 819* 
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— Manager of mortgaged property— 


Possession on. behalf of mortgagor — Mortgagee 
not liable for default. 

A mortgagee, before lending Ids money, can 
insist upon the mortgagor appointing a mana- 
ger in respect of the property mortgaged, in 
whom the mortgagee has some confidence. 

Possession by such manager is possession on 
behalf of the mortgagor, and the mortgagee is 
not liable for any default or waste in mis- 
management on the part of the manager. 

Where the mortgage conferred very w : de 
powers on such manager but there was nothing 
to suggest that the mortgagor was misled, the 
mortgage would be enforceable accordmg to its 
terms. ( Sir John Edge) Mvtilal Dts v m 
The Eastern Mortgage Agency Co, Ltd. 
28 M. L. T. 351 : (1920) M- W- TS. 631 : 

47 I. A. 265, 

— Mesne profits — Right to — Period 


prior to passing of final decree in redemption 
suit. 

A mortgagee is not obliged to* vacate posses- 
sion of the mortgaged property until he has 
received the full mortgage money. A mortga- 
gor cannot therefore sue the mortgagee for 
mesne profits for a period prior to the passing 
of a final decree in his favour in a redemption 
suit filed by him. { Lindsay , J. C.) Mans ah 
Ali v. Sakha wat Husain. 55 I C 503. 

—Mori gage to tenants in Common- 


Rights of individual events— Suit by one — 
Nature of the decree to be passed — Mortgagee 
— Pardanashin ladies— Test to be appbed in 
determining validity of transaction. See (1919) 
Dig Col. 819. Sunitabala Debi v. Dhara 
Sundari Debi. 47 Cal. 175 : 

22 Bom. L.EL11L W 227: 

24 C. W. IS 297. 

— Right of — Growing crops at the time 


of redemption — Right of mortgagee to enter 
land. See (1919) Dig. Col , 820. Maung Gaw- 
Ya v. Maung Talok. 

13 Bur. 3Lu T. 127* 

— Right to possession — Usufructuary 


Mortgagee 'not taking possession — Suit for 
mortgage money and interest tin reon. 

In T910, the defendants mortgaged their 
land with possession to the plamtiff for a 
period of one year. It was provided by the 
deed of the mortgage that the profits should be 
enjoyed in lieu of interest, that if the mortgage 
amount was not pa ; d on the due date, the 
plaintiff was at liberty to sell the property and 
that the mortgagor was personally liable for the 
deficit. The plaintiff never went into posses- 
sion of the property. In 1918, he sued to 
recover the mortgage amount with interest at 
12'per cent, from the date of the mortgage to 
the date of payment : — 

Held t that the plaintiff was only entitled to. 
the mortgage amount and not to' any interest* 
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since the terras of the deed clearly showed 
that the mortgaged property was a security 
only for the amount borrowed and not tor 
interest and it was the (fault of the plamtift 
himself if he took no steps to recover posses- 
sion of the mortgaged property (Macleod, C J . 
and Fawcett, J.) Manikchand MaganchaND 
Gujaa v. Rangappa Kondappa Korpe, 

22 Rom. L. R 1435* 

Suit for possession by usufruct nary 

mortgagee — Portion of mortgage money not 
paid — Effect of —Decree — ’Form of. 

A executed a usufructuary mortgage in 
favour of B, The full consideration for the 
mortgage was not paM, a part of it being left 
with B to pay off other debts due by A. These 
debts were not paid nor was possession given 
to B. B sued for possession. Held, that the 
mortgage was a good mortgage for the amount 
of cons’deration actually paid and that B was 
entitled to possession on payment by him of 
that portion of the consideration which was left 
with him. In such a suit the mortgagor 
had no right to elect whether possession should 
be delivered or the mortgage should be 
redeemed, nor could the amount payable on 
redemption be determined. {Lyle, A J. C.) 
Gajadhar Chaubey v„ Sant Baksh Singh. 

58 I. C 161 

MOTOR VEHICLES ACT (VIII O F 

1914), S- 8“ Driving without license — 
Demand by police officer — License at home 
— Conviction . 

Where " upon demand ” by a police _ officer 
a person driving a motor vehicle could not 
produce his driving license then and there 
held, that he was guilty of an offence under S. 
S of the Motor Vehicles, Act, 1914. (Tu Wall, 
J.) Mudan Mohan Nath Raina v. Emperor, 
18 Ail- L J. 933: 
58 I. C 148 : 21 Or. L. J 724. 
MULGENI — Covenant against alienation— 
Right oi re-entry — Breach of Covenant — For- 
feiture— No power to reh'eve against forfeiture. 
See Landlord and Tenant, Covenant 

38 M. X» J- 190. 

Permanent tenant of — Right of land- 
lord to recover rent from sub-tenant. See 
- Landlord and Tenant, 

22 Bom L. R. 118. 

NATTUZOTTAX CHETTISS — 

Bankers* 

It is a matter of general knowledge recognis- 
ed in various decisions of the Madras H^gh 
Court that Nattukottai Chetties are really the 
Indian bankers of this part of the country. 
[Wallis, C,J. and Moore, J) The Official 
Assignee Of Madras v. Ramaswami Chetty. 

43 MacL. 747 : 
39 M. Xi, J. 135 • 12 L. W 89 : 
* (1920) M. W. IT 424. 

NEGOTIABLE INSTRUMENT — 

Hundi— Drawee orally accepting Hundi — 
liability of , 


NEGO- INST- ACT. S. 4- 

By mercantile usage at Delhi a drawee who 
has accepted a Hundi orally is liable on the 
instrument. ( Sliadi Lai and Sevan Petman , 
jj) Panna Lal Lachman Das v. Har 
gopal Khvbi Ram. 

1 Lah. 80 : 55 I C 931. 

Hundi — Estoppel — ■ Indorser not 

estopped from setting up the invalidity of 
the instrument against the indorsee 

The indorser oi a negotiable instrument is 
not estopped as agamst the indorsee from 
setting up the invalidity of the negotiable 
instrument, as for instance that the instrument 
offends against S. 26 of the Paper Currency 
Act. 

The observations in Anmachellam Chetiiar 
v. Nr ay a nan Chettiar 42 Madras 470 to the 
contrary are purely obiter , (Abdul Rahim and 
Oldfield, JJ) Alagappa Chetty v. Alagappa 
Chettiar. 39 M. L J, 573. 

NEGOTIABLE INSTRUMENTS 
ACT (XXVI of 1884)— Scope of— Bills— 
Notes , 

The Negotiable Instruments Act deals only 
with promissory notes and bills of exchange and 
the distinction between these instruments is, 
that in a promissory note the executant promises 
himself to pay, in a bill of exchange he directs 
another to pay and the person liable is the 
responsible executant who has signed it and 
not he who has scribed it for execution by 
another. (Stanyon, A, J. Cl) Radha Kisan v. 
Hira Lal. 58 I C 313. 

S 1 — Instruments in oriental lan- 
guage— Law governing . 

Per Spencer, J : — The exception to S. 1 of 
the Negotiable Instruments Act in favour of 
instruments in an oriental language saves 
them agamst the provis : ons of that Act over- 
riding local usages but does not prevent the 
application of ocher Acts to such instruments. 
A hundi drawn payable to bearer on demand is 
illegal even though drawn in an oriental 
language, ( Sadasiva Aiyar and Spencer, JJ .) 
Veerappa Chetty v. Muthuraman Chetty, 
12 L W 12 : 58 I. C 508. 

-Ss. 4 and 1 Q— Amending Act of 

1974 — Alternative endorsement — What is — • 
Assignment of chose in action. 

A document otherwise conforming to the 
form of a promissory note was made before 
1914 payable to three several payees alter- 
natively. On the back of the document one of 
the payees made an acknowledgment of pay- 
ment of money due thereunder and signed it. 

Held, that the document was not a promis- 
sory note as defined in S. 4 of the Negotiable 
Instruments Act, The Amending Act validat- 
ing promissory notes payable to alternate 
payees has no retrospective operation and 
cannot validate the suit document executed 
before the coming into operation of _ the 
{ Amending Act. 
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The acknowledgment of receipt of payment 
is not an endorsement in full or blank as 
defined in S. 16 of the Negotiable Instruments 
Act nor can it be construed, in the absence ot 
operative words of transfer as affecting an 
assignment of an actionable cla'm under S. 130 
of the T. P. Act. ( Spencer and Odgers, JJ ) 
Ampu v. Ramunni. 

(1920) M. W. H. 600 : 
28 M L. T 262 

S 4 — Applicability — Prom ; ssory 

Note payable — Maarfat another person. See 
(1919) Dig. Col. 823. Mela Ram v. Barj 

Lal. 54 1 C 976- 

Ss. 4 and 80— Promissory note 

payable “ certain ” — Manager of Bank — • In- 
terest — Promise to pay — Enlargement of 
time. 

A promissory note payable to the manager of 
a Bank is payable to a “ certain person ” with- 
in S 4 of the Negotiable Instruments Act. 

S, 80 being an enabling section is no bar to 
the recovery of the interest which the debtor 
subsequently to the execution of the prom'ssory 
note agrees to pay in consideration of the 
creditor not pressing his demand immed'ately. 
(Jwala Prasad and Adami, JJ.) Mahant 
Damoder Das v. Benares Bank Ltd. 

5 P. L J. 536 : 1 Pat, L T 691 : 

58 I. C. 265- 

: £Js. 5 and 4 — Hundi — Nature of. 

Hundis are negotiable instruments written in i 
some oriental language, being some times bills 
of exchange, and at others promissory notes and 
are subject to local usages are unaffected by 
the provisions of the Negotiable Instruments 
Act, In a suit based on a hundi, the first essen- 
tial is, whether the hundi is a pronrssory note 
or a bill of exchange, if it is a promissory note, 
the provisions of that Act relating to bills of ex- 
change ought to be applied ; if it is neither one 
nor the other, the Act cannot be applied, the 
case being governed by the general law cf 
contract. ( Stanyon , A. J . C.) Radha Kisan 
Hiralal. 58 I C. 313- 

S. 8 — Pro-note in the name cf son — 

Suit for declaration by father. 

Where a Hindu son lends his father's money 
with the latter's consent and obtains a pronote 
in his own name, he is the “holder” of the note 
under $. 8, of the Neg. Ins. Act, and the father 
cannot maintain a suit for a declaration that 
the pro-note belongs to him. 

The presumption is ordinarily that when a 
man lends money in his own name and a 
negotiable instrument is executed in his favour, 
the money dent is lbs, unless fraud or mis- 
representation is alleged. (Pratt, A J. C ,) MA 
nyi Ma v, Ma Maung Yan Shin.. 

57 I. C. 881, 

g g< ailc j — Promissory note 

payable to specified person or order — Negotia- 
tion, 


1 NSGO INST- ACT. S. 35. 

A pronrssory note payable to a specified 
person or order is a negotiable instrument and 
is negotiable by endorsement and delivery 
but a verbal assignment of such a note is not 
recognised by law. (Mating Kin, J) T. A. R. 
A. R. M C hetty Firm v Solomon. 

13 Bur, L T, 37 ; 55 I C 718- 

S. 17 —Hundi drawn by a firm on 

its branch — Nature of —Liability under. 

A hundi was drawn by a firm at A. on its 
branch at B to pay a certain sum of money 
witlrn a prescribed number of days. At B 
the hundi was indorsed to X, who paid the full 
value of the instrument. In a suit by X on the 
hundi. 

Held, that the hundi was a promissory note 
and was governed by the provisions of the 
Negotiable instruments Act and that both the 
drawer and the indorser were liable jointly 
and severally for half the amount and that the 
indorser alone was liable for the remainder. 
(Stanyon, A. /. C.) Radha Kisan v. Hiralal. 

58 I C. 313- 

S. 20 — Applicability of — Delivery of 

signed hundi left blank — Stamp affixed there- 
to — Attachment of unsigned stamp without 
authority — Effect of — ■ Estoppel . 

The estoppel arising from S. 20 of the 
Negotiable Instruments Act cannot be applied 
to the paper or papers which the s : gnature 
covers. The delivery of a hundi paper signed 
but left blank cannot be taken to give prima 
facie authority to make thereon a negotiable 
instrument outside the maximum value cover- 
ed by the stamp by attaching thereto other 
unsigned stamps. The delivery of several signed 
stamps separately does not give prima faeie 
authority to stick them together tor the pur- 
pose of a single instrument. It is only when 
the signature is across two or more stamp 
papers pasted together showing thereby that 
the several stamps have been united with the 
sanction of the person makiug the signature, 
that S. 20 will govern as one transaction an 
instrument engrossed upon the joined papers. 
(Stanyon, A. J. C) GOKULDAS Narainsukh- 
das v. Radhakisan. 54 I C- 3- 

— S 28 — Promissory note by agent ■— * 

Undisclosed principal. 

Where a promissory note is executed by an 
agent who does not disclose the name of his 
principal to the promisee the agent is liable on 
the promissory note. 17 A. L. J 405 (P. C.) 
Referred to. (Piggott and Kanhaiya Lai, JJ.) 
Nasibullah v. Kunwar Anand Singh. 

42 AIL 842 : 
18A.Ii- J. §31 : 57 I C. 45- 

— Ss 35, 45 A and 81 — Loss of 

Hundi before presentation — Duplicate not 
obtained — Liability of indorser does not arise 
until dishonour , 

S. 35 of the Negotiable Instruments Act 
restrict^ the liability of the indorser to, cases 
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where the negotiable instrument has been d : s- 
honoured by the drawee and notice of d-s 
honour has been given to the indorser; in other 
words, the fact of the b‘ll of exchange having 
been dishonoured and tne intimation thereof 
to the indorser, are conditions precedent to his 
being made liable thereunder. 

In d'scharge of a certain liability of his to 
the pltfs. the -deft, indorsed to them a hundi 
drawn by T.R. on BM. The plaintiffs endorsed 
to R. and R. to N. N lost the hundu He did 
not take any steps under S. 45 A of the Negoti- 
able Instruments Act, to obtain a duplicate, 
andhed’d not demand payment from the 
drawee by giving security under S. 8L; but 
he brought a suit against R , and recovered 
the amount from him. R. then sued the 
plaintiffs, and reimbursed himself from them j 
The pllfs then sued the deft, for recovery of the j 
amount which they had to pay. Held, that the 
hundi never having been dishonoured, the con- 
tingency of the deft's liability d’d not arise. 
(Piggott and Gokid Prasad , JJ .) Sanehi Lai, 
v. Onkar Mal, * 18 A- L. J. 981, 

— 3 04 -Hundi— Presentation — Other 

parties — Meaning of. 

Uuder S. 64 of the Negotiable Instruments 
Act presentment for payment is necessary in- 
order to charge the acceptor of a hundi. 

The words 'other parties" in S. 64 of the 
Negotiable Instruments Act mean parties other 
than the holder. 21 All. p. 450; 32 Bom. p. 247. 
not foil 13 Mad. P. 172. 41 All. p. 40 Ref. 
(Daniels, J. C ) The Oudh Commercial Bank, 
Limited Lucknow v Gur Din. 

23 O. C. 364, 

“3s. 76 and 98 — Endorsement of 

Hundi — Consideration — Presumption — Pre- 
sentment of Hundi for payment Necessity of. 

When the holder of a Hundi endorses it in 
favour of another person, there is a presump- 
tion unless rebutted by good evidence, that he 
had received consideration. 

,The provisions of S. 76 (d) of theNeg. Instr, 
Act are by way of exception to the general rule 
that presentment for payment is necessary 
and the burden is on the person who claims 
that his case falls within that exception and 
w : shed to make the drawer liable in spite of 
non-presentation to prove that the drawer 
could not suffer damage on account of non -pre- 
sentation to the acceptor. 

Under S- 76(b)' of the Negotiable Instru- 
ments Act the engagement to pay must have 
been entered into prior to maturity. 33 All, 4 
and 26 Mad. 239. Referred to. ( Lyle,J.C .) 
Thakur Din v. The Oudh Commercial 
Bank, Ltd. 23 O C. 91 : 

57 I. C. 304. 

Ss. 76 and 98 (1 )— Presentment— 

.Mere demand if sufficient — Presentment when 
unnc&ssary—Dis - ho no u r — Omission— N otice . 

In order to comply with the law the holder 
must exhibit the bill to the person from whom 
he demand 3 payment and offer tg deliver it 
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upon payment. Mere demand of money does 
not amount ;o presentment. 

No presentment is necessary and the instru- 
ment is dishonoured, inasmuch as neither the 
acceptor nor any other person on his behalf 
went to the drawee on or before the due date 
and offered payment. 

The rule requiring the holder to give notice 
of dishonour to the person or persons other 
than the drawee or acceptor whom he seeks to 
make liable on the bdl rests upon solid ground 
and does not admit of any departure except in 
the case enumerated in S. 98 ; 

The plaintiff could not succeed in showing 
that the drawers could not suffer damage from 
the fa lure to give notice, and the suit against 
the drawers must fad on the ground of want of 
notice of d : shonour. 

Waiver ol notice with respect to one of the 
hundis is no bar to a legal objection applying 
to another bill, viz , the want of notice of dis- 
honour with respect to the hundi upon which 
the suit was based (Shadi Lai and Martineau, 
JJ.) Ram Singh v. Gulab Rai, Me hr Chand. 

1 Lab- 262 : 
2 Lab. Ii J 316: 55 I C 610- 

’Ss 87, 93 and 98 — Hundi — 

Alteration of period of payment without con- 
sent of drawers. 

An alteration in Hundi reducing the period 
of payment is a material alteration within 
S. 87 of the Negotiable Instruments Act, and 
plff. having failed to prove that this was done 
with the consent of the drawers or in order to 
carry out the common intention of the original 
parties, the hundi was thereby rendered void 
as agaijast them, and plff. could not be allowed 
to fall back upon the contract as it existed 
prior to the alteration. (1881) 9 Q. B. D. 555 
foil. 

The fact that the hundi was not presented 
for payment on due date did not in this case 
have the effect of non-suiting the plff. as the 
Hundi was expressly payable at the Alliance 
Bank of Simla at Delhi, and neither the 
acceptor nor any person authorized to pay had 
attended there during the usual business hours. 
Presentment was therefore, not necessary 
under S. 76 (a) of the Act. 

The law embodied in S. 93 of the Act 
requires the holder to give notice of dishonour 
to the person or persons other than the drawee 
or acceptor whom he seeks to make liable on a 
bill This rule does not admit of any de- 
parture except in the cases enumerated in S. 
98 and as the plff. in this case had failed to 
prove the only exemption relied upon by him 
viz. , that the party charged could not suffer 
damage for want of notice, his suit against the 
drawers must also fail on the ground of want 
of notice of dishonour. (Shadi Lai and Mar- 
tineau, JJ.) Ram Singh v, Gulab Rai Mehir 
Qhand. 1 Lab 262; 

2 Lab- 1 1. if. 316 : 55 I. Q 6!<J. 
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S- 98 — Onus of proof — Exception to 

the Rule. 

S. 98 of the Neg. Inst, Act contains the 
exceptions to the general rule requiring notice 
of dishonour, and it is for the person relying 
upon any such exception to establish all the 
requirements thereof. f Shadi Lai and 
Marti neau, JJ.) Ram Singh v. Firm of— 
GULab Rai 1 Lah 262 : 

2 Lah. L. J. 316 : 55 I C 610 

S- 10 5— Time for presentation of 

bill of exchange — Law or fact 

The qusetion of the reasonableness of the 
time for presenting a bill of exchange for pay- 
ment is a mixed question of law and fact 31 
M. 364, dist. (Shadi Lai and Dundas,JJ.) 
Firm of Katasi Singh-Kahan Singh v. 
Daulat Ram-Kirparam. 

1 Lah L J 158 : 50 I C 936 

— S H8 — Presumption — Criminal 

trial— Perjury 

In a prosecution for perjury for having 
falsely stated in a civil suit that certain pro- 
missory notes which had been executed by the 
accused were without cons’" deration, Held , that 
the rule of law enacted by S. 118 Negotiable 
Instruments Act and creating a presumption 
that a promissory note was for consideration 
would not necessarily apply to a criminal trial, 
and that it was necessary for the prosecution 
to prove that the promissory notes were for 
consideration, and for the accused to prove the 
contrary, (Gokul Prasad , J .) Sakhawat 
Haidar v. Emperor. 18 A- L. J- 1151. 

,g HQ — Shah Jog Hundi — Consider- 
ation — Onus prob a ndi Second appeal . 

N, M drew upon himself two Shah Jog 
hundies in favour of M. R., one on 5th 
November 1914 payable after 31 days, and the 
other on 9th November 1914, payable after 61 
days. On 15th December 1914 N. M brought 
an action for cancellation of the hundies on 
the ground that they were without consider- 
ation A week later M. R. brought a counter- 
action claiming principal and interest on the 
earlier hundi ; the period for payment on the 
second hundi had not then expired. Both 
actions were tried together and the first Court 
held that the onus of proving want of considera- 
tion was on N. M, the drawer, and that he had 
failed to discharge it. On appeal the Additional 
District Judge, placing apparently the onus of 
proving consideration on M. R. the drawee 
held that he had proved consideration on the 
second hundi but not on the first. 

Held , on second appeal that the hundi in 
dispute is what is called Shah Jog hundi (i. e ) a 
bill payable to a Shah or banker, which is simi- 
lar to some extent to a cheque crossed gener- 
ally* which is uayab 7 ' 3 only to, or through, some 
banker, aftd tba: s-ch a hundi satisfies the 
requirements of a negotiable instrument. 

tinder S. 118 of the Negotiable Instruments 
Actth^rp a statutory presumption in favour 
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of the passing of consideration and that the 
onus of proving want of consideration was 
therefore upon the drawer. 

In cases of tin's character in which the 
question of allocation of onus is the most vital 
question between the parties, it is the duty cf 
the Court in Second Appeal to rectify a mistake 
made by the lower Appellate Court in this 
respect. ( Shadi Lai and Wilberforce, JJ ) 
Madho Ram v. Nandu AIae 1. Lah 429; 

58 1 C 982- 

S. 135- —Bills of exchange— Foreign 

bills — Dishonour — what Constitutes — • Notice 
of dishonour — Acceptance— Drawee’s obliga- 
tion to accept drawer’s right to notice — Custom 
ot trade usage — Contract — Effect of war on 
performance ot— Negotiable Instruments Act 
S. 135 — English B : lls of Exchange Act 45 and 
46 Vic. Ch. 61 Ss 42, 50 (2) and (4) — Law 
applicable See (1919) Dig . Col. 826 Sukh- 
LALL ChaNDANMULL V. THE EASTERN BANK 

Ltd. 58 I C. 641- 

NITISAXC33 — Injunction — Worship — 

Disturbance by assembly. See Sp. Rel. Act, 
S. 55. 1 Lah. 140. 

OATHS ACT, (X of 1873) Ss 9 and 

IX — Criminal proceedings before village patil 
— Special oath not permissible . 

Ss. 9 to 11 of the Oaths ‘Act 1873 are not 
intended to apply to criminal proceedings nor 
to proceedings before a Village Police Patil 
under Ss. 14 and 15 of the Village Police Act 
1867. ( Shah and Hayward , JJ.) Emperor v. 
Chiman Damodar Bhate 

22 Bom L. R. 898 : 
58 I- C. 147 : 21 Cr. L J. 723. 

S. 13 — Omission to administer 

oath or affirmation — “ Effect of — Witness of 
tender years — Mere irregularity , 

Where in a case under S. 304. I. P. 0. a 
girl was examined as a witness without oath 
or affirmation, the trial Judge being of opinion 
that she was too young to take oath or give 
affirmation ; 

Reid, that on the authority of the Full Bench 
in 14 Beng L R. 204 the omission to administer 
an oath or affirmatiou even if intentional would 
be cured by S. 13 of the Oaths Act and the 
evidence of the child was admissible (Walm- 
sley and Greaves , JJ ) Emperor v. Sashi 
Bhusan Maity. 24 O W X. 767 : 

32 C- L J. 31 : 58 I. C. 817. 

OCCUPAXCY HOLDIiNG— Abandon- 
ment of — Evidence oi — Non-payment of rent- - 
Efiect of. See (1919) Dig . Col. 819 Separjan v. 
Ramdeb Rai. 24 C. W- X- 717 : 

55 I- c. 360. 

Execution sale of — When valid — 

Money decree in favour of landlord — Consent 
of tenant — Stare decisis\ 

Whatever might have been the law earlier 
the occupancy rai y at enjoys under the B. T, 
Apt substantial righis in the land aqd his iq- 
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terest cannot be appropriately described as a 
merely “ personal right ” or “personal privi- 
lege ” m 

Apart from custom or local usage, the trans- 
fer for value of an occupancy holdmg in whole 
or in part is operative agamst the raiyat, whether 
it is made voluntarily or involuntarily. 

But such transfer is not effective agamst his 
landlord without his consent. 

The sole landlord of a raiyat is therefore 
competent to sell in execution of a money 
decree against his raiyat, whether his occu- 
pancy holding be or be not transferable by 
custom or usage. 

The doctrine of stare decisis did not stand 
in the way of overruling the dec : sion in 24 
(dal. 355, which by putting forward for the 
first time in 1S97 the view that an occupancy 
right cannot be transferred unless both the 
landlord and tenant consented, was really de- 
parting from the law as previously administer- 
ed for over 60 years, specially as that view had 
not been uniformly followed since. By setting 
it as ; de the Court would not embark on trade 
or commerce or affect transactions which 
might have been adjusted, rights which might 
have been determined, titles which might have 
been obtamed or personal status winch might 
have been acquired but would only be remov- 
ing what had hitherto been erroneously regard- 
ed as a fetter upon the right of the execution 
creditor to realise h ; s dues by the sale 
of an occupancy holding. [Mookerjce, C. J. 
Eleteher 9 Chatterjea , Tcunon Richardson , 
Chaddhuri and Shamsul Hudda , JJ .) Chan- 
dra Binode Kundu v. Sheikh ala Bux 
Dewan, 24 C W. U. 818 : 

31 C L J. 510 (P. B ) 

Mortgage — Relinquishment of— 

Rights of landlord. 

The relinquishment by a tenant of his occu- 
pancy holding after a mortgage thereof 
extinguishes his occupancy rights in such 
holding (. Retard , S. M . and Harrison, J . M) 
Mussammat Naubat Bibi v. Raghubar 
Koeri. 57 I. a 184. 

/ 

— N on-transferable — Mortgage of — 

Purchase by mortgagee in execution of decree 
* — Subsequent purchase in execution of rent 
decree by cosharer landlord owning 8 as. share 
— Mortgagee — ■ Parch user dispossessed — Suit 
for possession. 

An occupancy holding was mortgaged and in 
execution of the mortgage-decree the decree- 
holder purchased the same and obtained deli- 
very of possession and mean-while the eight 
annas co-sharer landlord sued the mortgagor 
tenant for his share of rent and obtained a 
decree and in execution of that decree he pur- 
chased the holding and dispossessed the 
mortgagee execution purchaser. Thereupon the 
latter brought a suit for declaration of his title 
and recovery of possession. 

HHd, that in the absence of a finding of 
transferability the plamtiff was entitled to 
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joint possess : on with the co-sharer landlord 
with respect to eight annas share of the holding 
and that the co- sharer landlord should succeed 
in his claim to possession of the property to the 
extent ot his e’ght annas share. 

Although the co sharer landlord viewed in his 
character as purchaser in an execution sale of 
the right title and interest of the tenant is not 
entitled to ra ; se the question of transferability 
of an occupancy holdmg in the character of a 
co-sharer in the superior interest, he is entitled 
to ra : se the question of transferability to tffe 
extent of his share, and in the event of the 
sale of such holding without the consent of the 
co- sharer landlord the purchaser can be evict- 
ed by the co-sharer landlord to the extent of 
Ids own share ( Atkinson and Adami, JJ J 
Narpat Singh v. Domi Lal Chowdhury, 

(1920) Pat 200 : 57 I C. 51- 

Non-transferable — Transfer in 

favour of heir —Right of landlord to re-enter . 

A tenant of a non-transferable occupancy 
holding purported to transfer the holdmg in 
favour of his wife and daughter but ^ remained 
on the holdmg and res ; ded at the house erected 
on a portion thereof down to the date of his 
death. 

Held , that the possession of the widow £nd 
daughter, after the death of the tenant was 
lawiul possession as heirs and that the landlord 
did not acquire a right of re-entry. (Fletcher 
and Cuming , JJ) Golapjan Bibi v . Dil 
Mamud. 541 C 394- 

Transfer of -Mortgage to proprietors 

— Sale to co-proprietor to satisfy mortgage if 
valid. 

Quaere : whether in the case of a mortgage 
to the landlords of a raiyati holding, where the 
holding is not transferable without the land- 
lord’s consent, they are bound to permit the 
mortgagor to transfer the holding to anybody 
whom he may choose (a co-proprietor) in order 
to put himself in funds to pay off the mortgage . 
(Dawson Miller , C J. and Coutts , /,) KamlA- 
prasad Choudhry v. Kunji Behari Mander. 

5 P. L J. 344 : 
1 Pat L T. 625 : 57 I C. 11. 

— : Transfer of — Tenant continuing in 

possession and paying rent — Ejectment. 

A tenant of a non-transferable holding after 
selling his interest therein continued in posses- 
sion and pa ; d rent to the landlord which the 
latter accepted even after the transfer of which 
he had notice. 

Held , that the landlord having continued to 
receive rent from the tenant could not eject 
him on the ground that he had sold his holding 
(Newbonld, J.) Radhika Mohun Roy v. 
Uttam Pars at. 65 I. C. 432* 

OPIUM ACT. (I of 1878) Ss. 3 and 9 

(d) and (f) — Opium— Morphia — Sale and 
transport of without license— Infringement 
of Rules. 
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OPIUM ACT, S. 4- 

Morphia is not included in the term "opium” I 
as defined in Opium Act not being a prepara- 
tion or admixture of opium or a drug prepared 
from the poppy. 

The sale and transport of morphia (or anti- 
opium phis containing morphia) without a 
license is not an offence under the Opium Act 
and the fact of the petitioner's having infringed 
the rules regulating the sale and transport of 
morplra is immaterial if there is no penally for 
their infringement. (Martineau, J ) Sita Ram 
v. Emperok. 1 Lah 443 * 

2 Lah. L J. 711 

Ss. 4, 9 and R 43— Selling more 

than two tolas of opium to one person — 
Whether punishable under S -9. See (1919) 
Dig. Col. 832. Daulat Ram v. Emperor. 

54 I. C. 8S4 : 21 Or. L, J. 180 

S- 9— Sale of morphia by medical 

practitioner — Offence. 

There is a clear distinction between use of 
such morphia in practice by >an approved medi- 
cal practitioner and sale to his patients and 
such sale is pun : shable under S. 9 of the 
Opium Act (Chaudhuri, and Newbould, J .) 
Jogesh Chandra Lahiri v. Emperor. 

24 C- W. N, 343 
56 I. C 657 : 21 Cr. L J. 497- 

ORDINANCES (II of 1915) Ss (2) and 

(9) — Serving under war conditions — Meaning 
of — Court to act under S. 9. 

Serving under war conditions, does not neces- 
sarily mean serving abroad. The term is 
defined in the ordinance. 

The case was one in which the Court should 
have acted under S. 6 of the Ordinace. 

Held , further that all possible indulgence 
ought to be extended, if it is true that the 
plaintiff served in France f Bevan Petman,JJ. 
Gurbachan Singh v. Ralla Ram. 

2 Lah. L. J- 37 : 56 I. C. 947. 

ORISSA TENANCY ACT (II of 
1913 S- 31 — Transfer of occupancy holding 
-—Landlord, consent not necessary — Fee for 
registration not payable. 

Whenever an occupancy holding in Orissa is 
transferred, whether the transfer be with or 
without the consent of the landlord, the 
transferee must apply for registration of the 
transfer and is bound to pay a fee for such 
registration ( Coutts and Das JJ.) Balma- 
KCND KaNUNGOE V. MrITUNJOY PAHARAJ. 

5 p. L. J. 357: 

1 Pat. L. T. 593 : 57 I. C- 7- 

OTJDH — Talukdari estate — Impartible es- 
tate — Maintenance grant — Liability to pay 
the revenue — Charge. 

In a case in which it was arranged between 
L, a member of the junior branch of a Hindu 
family and B the eldest son of a senior branch 
that B should be recorded the proprietor of the 
whole taluk so as to keep the estate undivided 
and L should accept eleven villages in lieu of 
maintenance B himself having undertaken to 


OTTDH ESTATES ACT, S. 2. 

pay the Government revenue on the eleven 
villages and B subsequently granted some 
more villages to h>s uncles on the conditions of 
their paying their share of the Government 
revenue. 

Held, that there is no cause of action for L 
to maintain an action against B for declaration 
that the revenue payable in respect of the 
eleven villages granted to L is a charge on the 
rest of the taluq dar’s estate. The obligation 
undertaken by B to pay Government revenue 
was personal and no charge was created on 
the estate. 

Where there is no allegation that B had not 
ample property to carry out his undertaking or 
that any contingency has risen which actually 
jeopardised the possession of the villages and 
B d'd not deny his liability to pay the Govern- 
ment revenue assessed on the plaintiff's villages 
no action can be maintained against B by L or 
his descendants. (Mr. Ameer AH ) Sunder 
Lal v. Ramjilal. 24 C W. N. 929 : 

16 N- L R. 114: (1920) M M. N. 447 : 
28ILT. 319 : 47 I. A. 149. 

OTTDH ESTATES ACT, Ss. 2 and 16 

—Transfer, by talukdar of part of taluq — • 
Transferee 's title based on will — Absence of 
registration — Effect of. 

The taluqdar of Dhangarah whose name 
was one of those entered in the 4th list prepar- 
ed under S. 8 of the Oudh Estates Act was the 
owner of the lands in suit. He died in 1896, 
leaving a great-grandson, the appellant, and 
three grandsons uncles of the appellant) the 
respondents ; and having made a will, dated 
30th August, 1892, and registered under S. 13 
of the Act, by which he devised the taluq to 
the appellant, a minor, and appointed the 
mother of the boy to be his guardian and the 
first respondent to be manager of the estate 
his minority. The will also provided that in 
case the respondents separated from the 
appellant, they should receive a maintenance 
in the form of grants of taluqdari villages to be 
selected -by the appellant. On the death of the 
testator the first respondent entered on the 
management of the estate in accordance with 
the directions of the will until 1908 when the 
appellant attained his majority -and assumed 
possession and control of it, the respondents 
continuing to reside with him. But in 1910 
they separated from the appellant, and he 
ihade grants to them of villages, of which 
mutation of names took place in 1911, the 
villages declared to be held by the several 
respondents for generation after generation 
without right of transfer.” 

In suits brought by the appellant to reco- 
ver possession of the villages granted to the 
respondents on the ground that the grants were 
invalid as not having been made by a registered 
and attested deed as required by S. 16. 

Held, that the respondents* right to main- 
tenance out of the estate was conferred by 
the will which imposed on the taluqdar th$ 
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duty of selecting the villages from which 
maintenance should be derived. In making 
this selection the taluqdar imposed no addi- 
tional burden on the estate, but birr ted and 
defined, in accordance with the will, the 
burden thereby imposed. The selection once 
made and accepted could not be disturbed 
either by the taluqdar or the guzara-holders, 
and no registered and attested deed was 
required, the provisions of the will followed by 
the appropriation of villages and delivery of 
possession vesting in the guzara holders a good 
and sufficient title. S. 16 of Act was therefore 
not applicable. (' Viscount Cave.) Lad Jagadish 
Bahadur Singh v. Mihabir Phased Singh 
42 AIL 422 - 24 C W TL 529 : 

23 O 0 54: 53* I. C. 845 : 

47 I. A. 116 (PC) 
Ss. 13 and 10— Will— Duly regis- 
tered — Transfer in pursuance of ’—Validity of 

S. 16 of the Oudh Estates Act has no appli- 
cation to a transfer of property made in 
compliance with the directions contained in a 
will duly registered under S. 13 of the Act, and 
such a transfer is not invalid merely because it 
is not made by means of a registered instru- 
ment. (Viscount Cave.) Lal Jagdish Bahadur 
Singh v, Mahabir Prasad Singh. 

42 AIL 422 : 24 C. W- N. 529 : 

23 O- C. 54 : 47 I. A. 116 : 

58 I. C 845 (P C) 

OUDH LAWS ACT (XVIII of 1876) 

• — Pre-emption ■ — Price whether entered in 
good faith — Fancy price. 

To determine whether the price entered in 
sale-deed has been fixed in good faith, the 
Court is entitled to examine whether there is 
any very great d'fference between the price 
and the market value of the property. If the 
price entered in the deed greatly exceeds, the 
market value, that fact would be relevant to 
the issue of good faith but it would be open to 
the vendee to show special circumstances 
which induced him to pay a fancy price for 
the property. ( Lyle and Ashworth, A.J.C.) 
Narain Prasad v. Durga Singh. 

22 O, C. 335 : 54 I C 95. 

S- 5— -Dower — Fixing of— Means of 

parents of husband . 

Where the husband’s means of subsistence is 
an allowance made to him by his parents the 
court can take their means into account es- 
pecially where the mortgage had taken place 
while the bridegroom was still, below the age 
of majority. ( Lindsay , J, C.) Sajjad Husain 
•Khan v. Amir Jahan. 55 I. C* 441. 

* S* 5 Provisions of — Mandatory , 

: The validity or otherw : se of the tender of the 
purchase money in a pre-emption suit must be 
determined with reference to the terms of S. 5 
of the Oudh Laws Act, the terms of which are 
mandatory" and not directory. (Hasan, A. J. C. 
Janga Singh v. Lachhmi Narain. 

33 O. 0. 254 : 57 X C- 488. 


OUDH LAWS ACT, S. 10. 

S 6 — Presumption — Denial of title 

of vendor — Effect of — Sale of Share in liti- 
gation — Right of pre-emption — Vendor out of 
possession. 

A previous denial of the title of the vendor 
by a person does not deprive the latter of a 
right of pre-emption under the Oudh Laws Act 

52 Ind. Cas. 621 ; 

A sale of a share in a law suit does not give 
rise to a right of pre emption. 

The mere fact that legal proceedings are 
necessary to obtain possession of the property 
sold is no ground for holding that the sale does 
not give rise to a right o r p’ c-r-mpbcn 

42 1. C 37 Ret. (Sin 'rt, J.' L , MUNTA- 
zim Husain v. Ahivud Husain. 

23 O. C. 13 : 55 I C. 529- 

S, 9 — Mahal — Taluqdari' mahal — 

Pre-emption. 

The word “ mahal” in S. 9 of the Oudh 
Laws Act comprises many villages separately 
assessed to revenue but carying a joint 
liability for revenue extending over all the 
villages in the taluqdari mahal , even though 
no separate Record of Rights is prepared for 
the whole mahal but only for each of the 
villages comprising that mahal. 32 A. 351 : 
Ref. (Lyle and Ashworth, A. J. C.) Lad 
Ragoindra Prasad Sahi v. Abu Jafar. 

22 O C. 353 : 54 I. C 371. 

S- 10 — Mortgage pre emptor —Fail- 
ure to give notice, effect of— Costs of 
redemption suit — Vendee becoming co- sharer 
—Effect of. 

A condition in a sale- deed as to redemption 
of the mortgage as economically as possible 
does not affect the nature of the transaction. 

If a vendee fails to see that the vendor 
complies with S. 10 of the Oudh Law’s Act and 
files a redemption suit against the mortgagee of 
the property who files a simultaneous pre- 
emption suit, the vendee cannot recover from 
the pre-emptor mortgagee the costs incurred by 
him in the redemption suit. 

A pre-emptor does not lose his right of pre- 
emption by reason of the vendee becoming a 
co-sharer after the date of the sale in question 
but before the date of the pre-emption suit. 

The persons who in S. 9 of the Oudh Laws 
Act are described in a proleptic or anticipatory 
sense as having a right of pre-emption are in- 
vested with an actual right to pre-empt as soon 
as a sale to a stranger takes place. In other 
words up to the date of sale the pre-emptor has 
merely the right to be preferred which is a 
potential or imperfect right. That potential 
right gives place on the happening of the sale 
to a stranger to an actual or perfect right to be 
substituted for the vendee and such right can- 
not be defeated by any act of the vendee after 
the right has accrued, 

A purchaser who purchases property without 
ascertaining that it has been offered first to a 
person having a preferential right of purchase 
is assisting the vendor in evading his obligation 
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to give notice under S. 10 of the Oudh Laws 
Act and he cannot take advantage of his own 
wrong. (Lyle and Ashworth , A J. C) Lal 
Ragoindra Pratab Svhi v. Abu Jafar. 

22 O. C 353: 54 1 C, 371- 

S. 13 — Pre-emption — Suit for by 

mortgage ? — Amount payable to vendee — * 
amendment of decree — Determination of 
market value . 

On a sale of land the vendor left with the 
purchaser a portion of the sale money to be 
pa 4 d to the mortgagee of the property The 
pre-emptor who was the mortgagee, applied 
under S. 15 of the CPC for amendment of 
the decree to the effect the defendant vendee 
was entitled to receive from him only such 
sums as the latter had paid to the vendor, and 
the Court amended the decree accordingly 

Held , that the Court was right in applying 
S. 151 and in amendmg the decree as prayed 
for. 

In the absence of any special reason for pay- 
ing a fancy price for property, the fact that 
such a fancy price has been entered in the 
sale-deed is in itself evidence of the price being 
fictitious. 

Under S. 13 of the Oudh Laws Act if any 
single item forming part of the price mentioned in 
the sale-deed is found to be fictitious, the Court 
must fix such price as appears to it to be the 
fn ; r market value of the property sold, (Lyle, 
A J. C.) Sheikh Zahur Ahmed v Moharr^m 
Ali 54 I. C 34. 

Chapter IV — Good faith of plff. — 

Not relevant. 

Chapter IV of the Oudh Laws Act does not 
allow any discretion to a Court in a pre-emp- 
tion suit to go into the question of the good fai h 
oftheplff. in asking for pre-emption. (Lyle and 
Ashworth, JJ.) Hanuman Singh v. Adiya Pra- 
sad. 22 O C, 323: 541 C 520 

OUDH KJSXT ACT, (XXII of 1888) 

S 5 — Tenant inheriting underproprictary 
rights — Occupancy rights. 

The mere fact that a tenant has inherited un- 
der-proprietary rights in a village is no bar to 
his acquiring occupancy rights in the same 
village. (Porter, J. MJ Mohan Lal v. Ach- 
haibar Singh. 

57 I. C. 54- 

— — S37 ISxpln. I -Trespasser-Lands 

held by — Holding. 

Land held by a trespasser is not a ** holding” 
or parcel of land held by a tenant and forming j 
the subject of a separate engagement within S. 
37 Expln I of the Oudh Rent Act. (Hopkins 
1 S . M. aud Porter J. M.) Sant Pathak v. Par- 
tab Bahadur. 56 I. C. 966. 

y ; -S, 38 (2) — Na&rana levy of, when \ 

justifiable — Co- sharer —Liability of, for profit 
to other Co~sharers. 

The lerybf nazrim is not illegal if the sum 
m levied and the enhancement taken together 

D — -48 


OUDH REST ACT, CH- VII. 

do not offend the provisions of S. 3S cl. (2), of 
the Oudh Rent Act 

A co-sharer is liable to account for whatever 
profits he receives on account of the joint land 
to his 00 - sharers, whether he receives it in the 
shape of nazrma or in the shape of rent. (Kan- 
haiya Lal,] C ) Narotam Das v Narain Das. 

22 O C. 264. 

S. 61 — Adverse Possession — Tenant 

claiming to be under proprietor — Ejectment — 
Hostile title. 

In 1S92 a notice was served upon B. by the 
Taluqdar and B, claimmg to be an under pro- 
prietor and not liable to ejectment by notice 
contested the notice. In 1 SO 3 the Rent 
Court set aside the notice and held that 
B's status was superior to that of an ordi- 
nary tenant. In 1905 the Taluqdar filed a suit 
against B fpr proprietary possession but his 
suit was dismissed. In 1910 he obtained a 
decree against B for arrears of rent, and took 
steps to have him ejected under S. 61 of 
the Oudh Rent Act, and obtained an exparte 
order for possession in-1911. B diedand'his son 
brought a suit in the Rent Court under S. 108 
of the Oudh Rent Act to contest the ejectment, 
which was dismissed. Thereupon he brought 
a civil suit to be restored to possession of the 
holding. 

Held , that the order of the Rent Court of 1 893 
was adverse to the Taluqdar, and as B’s posses- 
sion was not disturbed till after the lapse of 
more than 18 years from the first certain date 
on which the Taluqdar had notice of hostile 
title, the dispossession of B was illegal as at 
the time when the order of ejectment was 
obtained B had acquired a status of an under- 
proprietor by adverse possession. 

In considering the question of adverse posses- 
sion the nature of the possession set up is to be 
looked to and that is to be judged by the acts 
of a person in possession (Lindsay, J . C.) 
Raja Muhammad Mumtaz Ali Khan v. 
Ugraj Singh. 58 I. C. 558. 

S 108 (10 ) — Suit for declaration of 

title — Possession with plaintiff — Suit main- 
tainable. 

A person who is in possession is not bound 
to sue for a declaration of his title. A decla- 
ratory suit by such a person cannot, therefore, 
be barred by limitation or by S. 108 (10) of the 
Oudh Rent Act. (Kanhaiya Lal A. J. C,) 
Kampta Siroman Prasad Singh v Narpat 
Gir Gossain, 23 0. C. 25 * 

55 I. C. 534. 

Ch. VII A — Landlord and Tenant 

— Enhancement of rent — Remedy. 

If a tenants's rent is favourable, and delibe- 
rately so, the landlord's remedy is a suit under 
Chapter VII of the Oudh Rent Act and, not a 
notice for enhancement of rent (Harrison, J . 
Mi) Fartab Dubey v. AJUdhia Estate, 

&SZC-09Q 
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OUDH SUB-SETTLEMENT ACT. 

OUBH SUB-SETTLEMENT ACT, 

(XXVI of 1S68) — Subordinate proprietor 
— Position and rights cf. 

The Oudh Sub-Setilement Act of 1866, which 
was enacted for the purpose of securing a better 
determination of certain claims by subordinate 
proprietors in Oudh, emphasised that the rights 
of subordinate proprietors which were to be 
enforced were those which they held on or 
before the 13th February 1836 and that the 
settlement was not intended to enlarge the 
rights which the holders of subordinate tenures 
possessed. (Kanhaiya Lai, J . C) BhushaN 
v. Deo Narain. 54 1. C. 82- 

Sub- settlement — Refusal to grant — 

Effect of on, under proprietary rights ■ — 
Adverse Possession. 

A Sub-settlement can be granted under the 
Oudh Sub-settlement Act only in certam 
circumstances specified in that Act, and the 
refusal to grant such a sub- settlement not 
accompanied by an adverse finding as to an 
under-proprietary right, does not necessarily 
destroy such under- proprietary right as the 
claimant might otherwise have possessed. 

Held, on the evidence that the defendant 
was a birtdar or under-proprietor, and that, 
even it the settlement decree did not confer 
the under- proprietary right claimed by the 
defendant, it was perfected by adverse posses- 
sion. ( Kanhaiya Lai A. J. C,) Muhammad 
Abul Hasan Khan v. Ramnath Misra. 

55 I C- 641- 

PAPER CURRENCY ACT (II of 
1910) S. 2 Q— Hundi drawn payable to bear- 
er — Indorsement' — Suit by original holder 
without cancellation of indorsement — Deposit 
in the hands of banker. 

A Hundi drawn payable to bearer on presen- 
tation was endorsed by the plaintiff in favour j 
of one P. Plaintiff got the hundi back and sued j 
the drawer on the hundi without cancelling j 
the indorsements. 

Held, that the hundi sued on, being payable 
to bearer on demand contravened Sec. 26 of 
the Indian Paper Currency Act and that the 
suit was bad. 40 Mad. 585 ; 42 Mad. 470 ; 6 L . 
W. 630 foil. 

A person honestly in possession of a hundi 
and suing a drawee alone may deal with the 
indorsements in any manner he likes provided 
he does not thereby subject the drawer to a 
greater liability than he incurred originally. 
(Sadasiva Aiyar and Spencer, JJ) Veerappa 
CHBTTY V. MUTHTJ RAMAN CHETTY. 

12 L. W. 12 : 58 I. C. 508 

S. 26 — Scope of the prohibition 

' contained. 

Section 26 of the Paper Currency Act 
prohibits only the making or issuing of 
promissory notes payable to bearer on demand 
It does not prohibit the endorsement in blank 
of a promissory note although such endorse- 
ment has the effect of making the . note _ so 
endorsed 3 note payable to bearer on de- 


PARTITION. 

mand. ( Twotncy C J , and Robinson, J,) Shaik 
Ismail v S, Ezekiel, 12 Bur* L T 249. 

: 56 I. C. .930 

PARSI MARRIAGE & DIVORCE 
ACT (XV of 1865) Ss. 3, 6, 8, 9, and 

14 — Solemnization of marriage — Want of 
certificate of marriage — Validity of marri- 
age if affected — Entry in registsr of marri- 
age — Proof. 

The certificate required to be given by the 
Officiating Priest under S. 6 of the Parsi Mar- 
riage and Divorce Act is not in itself one of 
the requisites for a valid marriage amongst 
the Pars s. 

The absence of any entry of such certificate 
in the marriage register does not affect the 
val'dity of the marriage. 

Where there is no certificate and no entry 
in the marriage register any other relevant evi- 
dence is admissible in proot of the marriage 
having taken place. (Crump, J) Em Awabai 
v. Khodvdad Ardesher. 

22 Bom. L. R. 913 : 58 I. C, 91. 
PARTITION — Decree — Effect of on 
mortgages on property. 

A decree for partition between proprietors 
purports to divide the rights of the persons 
seeking partition as agamst the other co-owners 
ot the sa’d property, but does not affect the 
rights of persons holding a simple mortgage 
over the same. (Stuart and Kanhaiya Lai , 
A. J. C.) Jai Kishori v. Afzal Khanam. 

22 O. C. 349 : 54 L G 544. 

Decree — Form of — Decree binding as 

between Co- defendants. 

Where in a suit for partition of a joint pro- 
perty the decree declares the shares of every 
one of the parties interested in the property, 
the declaration as to the extent of the shares of 
the defendants is as binding between the co- 
defendants themselves as between the defend- 
ants and the plaintiffs. 32 A. 469 foil. (Lyle 
and Ashworth , A. J. C.) Gandharp Singh 
v. Nirmal Singh. 

22 O C. 300 s54 IC, 325. 

Effect of— Fresh title created. 

Where lands are partitioned, the partition 
creates a fresh title to the lands dealt with. 
(Lindsay, J.-C.) HANUMAN Singh v, Ratan 
Singh. 

57 I.C. 448. 

Instrument — What is, stamp duty on 

See Stamp Act S. 2 (15). 

38 M L. J. 330. 

Partial partition — Property partly 

in and property out of jurisdiction. 

Held , a suit for partition was competent, 
without bringing the Patiala lands into partition 
and that the Courts below were not entitled 
to take into consideration or into account the 
joint lands in Patiala. 14 Cal. 535 foil. (Le 
Rossignol and Broadway t JJ.) Moti Ram 
v. Kanhaiya Lal. 


2 Lah. L, J. 6I4t 



757 


OF INDIAN DECISIONS 


75 $ 


PARTITIOjM. 

1 Right to — Continuing right — Res- 

judicata. 

The right to sue for partition is a contimrng 
right and incidental to the ownership of joint 
property Therefore so long as the property 
remains joint, one of the co-owners can bring 
a fresh suit for partition notwithstanding the 
dismissal of a previous suit for partition. 
{Richardson and Shamsul Hilda, JJ.) Jaga- 
mohini Dasi v. Shiba Gopal Baneejee 

56 I C 610. 

Suit Costs of — Order as to. See 

Costs. 11 L W 5 

'Suit— Parties — All sharers necessary 

parties — Omission to implead some— Limit- 
ation. 

In a suit for partition it is an inflexible rule 
of law that all interested parties should be 
joined as plaintiffs or defendants 

On the death of a Mahommadan all his legal 
heirs become tenants in common of the estate, 
each of them having a definite share in the 
property and being entitled to an undivided 
share in every bisha of land until there is a 
division by metes and bounds. 

Where plaintiff in a suit for partition did not 
implead some of the heirs, held that the 
omission was a fatal one which could not be 
remedied as the cla^m against the- persons had 
become barred by time [Lindsay, J .) Mahom- 
med Ahmad v. Ansae Mohammad. 

23 O. C 62 

* Suit — Receiver — Right to demand 

from party in sole occupation . 

Where in a partition suit of family property a 
Receiver is in possess : on of the estate, but one 
of the parties is in sole possess ion of an important 
item of the property, the Receiver can require 
payment of rent trom that property. [Tcunon 
and Newbould , JJ.) PULIN Behary De v 
Satya Char an De. 58 I C. 301' 

PA RT N E R S H IP —Accounts— Refusal of 
one partner to perform his duties — Mode of 
taking accounts. 

Refusal and neglect on the part of any one 
partner to perform the duties undertaken by 
him gives to any other partner the right to 
apply for dissolution or without legal proceed- 
ings the partnership could by agreement 
between all the partners be dissolved. 

Where the rights to obtain dissolution are 
not exercised the partnership continues. 

In the taking of accounts a proper allowance 
should be made for the fact that the services 
of certain partners were withheld. [Lord Buck- 
master) Krishnamachariar v. Sankara Sah, 
39 1 L, J. 257 : 28 M. lx. T- 265 : 
12 I>. W. 777 • 57 I. C 713. (P. C ) 

— Dissolution — Right of partner guilty 

of misconduct . 

A partner guilty of misconduct is not entitled 
to sue for dissolution &c. of the partnership or 
for any other relief and this provision of the 
Law is the same as in England, 1 


PARTNERSHIP. 

A partner is gu'ltv of misconduct who either 
fa) destroys the old account books of the firm 
(b) makes such interpolations in the account 
books which make them worthless and unre- 
liable : (c) falsely prepares the balance sheet or 
(d) tries to deprive h : s firm of a valuable asset. 
[Rattigan, C J and Abdul RaooJ J.) Ram 
Singh v. Ram Chand. 

1 Lah. 6 : 9 P- Xi B 1920: 

57 I. C. 185. 

Dissolution • — ■ Settlement — Sub part- 
ners if bound by — Relations between partners 
and sub-partners. 

In regulating the rights inter sc between a 
partner and a sub-partner, the rule of law 
embodied in S. 31, of the Enghsh Partnership 
Act can be followed in India. A settlement of 
account between a partner and h ; s co-partner 
before the dissolution of partnership will be 
binding on his sub-partner. 

Per Wallis , C J,— When once the partner- 
ship is dissolved any such settlement will not 
be binding on the sub-partner but he will be 
entitled to ascertain the share of the partner 
under whom be claims. 

Per Sadasiva Aiyar, J — A settlement of 
account made by a parlner with h ; s co-partner 
prior to d’ssolution and up to the date of the 
ebssolution is bmdmg on the sub-partner. 

It is for the purposes of w'nding up the 
partnership a partner- settles an account with 
ins-co-partner in a proper manner. On prin- 
ciple such settlement should be held bmdmg 
on the sub-partner to the extent that it is 
binding on the partner. 

English dec ; sions wh : ch imply that a settle- 
ment made by a partner after the dissolution 
of partnership for the purposes of winding it 
up is in no way binding on the sab-partner 
ought not to be followed. ( Wallis , C. J and 
Sadasiva Aiyar, J) Chidambaram C hetty 
v . Karuthan Chetty. 39 M L J 511 : 
28 M. Ij T. 138 ;12L W. 444: 

58 I. C. 80. 

Dissolution— Suit by third party 

against firm —Compromise — Arbitration- 
Reference by one partner — Award — Other 
partners if bound ■ — Interest 

Where one partner subnrts to arbitration a 
suit to which the other partner is not a party, 
the award passed on such submiss'on w*ll hot 
bmd the other partner at the instance of the 
third party, who brought the claim ngamst the 
partnership. 22 All. 135 ; 1 Bom. L R. S2S foil. 

But where one of two oav'.r.ers c.?t : r.c in good 
faith submits the claim o" a b'b'l'M" y agamst 
the firm to arbitration and has to make pay- 
ments in accordance with the award passed on 
the submiss ; on, be would in law be entitled to 
cla’m contribution from his partner on' the 
basis of that award. 1 L. W. 697 (P. C.) 
Referred to. 

In awarding interest on such a claim for 
contribution where the 'parties are Nattukkot- 
tai Chetties, the usual rate of interest preva ; T 
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mg among them should be awarded. (Abdur 
Rahim and Moorre, JJ.) Venkatachalam 
Chetty v . Ramanathan Chet ty 

39 M- L. J- 269 : (1920) M. W- N. 502 : 

12 L W- 228 

H : ndu Jomt family— Manager— Part- 
nership with stranger — 'Right of other members 
of the family — Death of manager— Partnership 
dissolved. See Hindu Law, Joint Family 

18 A. L: J. 937. 

PATNI — Rent — Payment by dar patnidar 
to superior landlord— Deduction from rent 
payable to patnidar . . 

A dar -patnidar who pays the rent due to the 
superior landlord with a view to save the patni 
from being sold is entitled to deduct the 

amount so paMirom the rent payable to the 

patnidar. (Das and Adamt , JJ ) Mohammad 
Irfan v. Kumkr Kalika Hand Singh 

58 I 0 495 

PATNI REGTJDATION (8 of 1819) 

Ss- 3 and 11 — Grant of patni — Sub-soil 
mines — Right of grantee — Construction of 

S ’k patni tenure is heritable and amenable 
unless there is an express declaration to the 
contrary in the patni lease, and the pUmdar 
acquires all the interest of the zemindar in the 
subject matter of the lease But it cannot 
create any right m the sub-soil unless it is 
expressly granted by the lease. Where the sub 
-soil rights are not expressly transferred m the 
pitni lease the rights in them and in the 
mineral remained w th the zemindar, the patni 
Regulations having been enacted to protect the 
right of the zenrndar by providing for the sale 
oi the property tree from encumbrance for the 
arrear of rent due to him. 12 W. R. 413; 17 W. 
R 416; 25 C. L J. 499 ; 29 C. L. J. 193, II A 
3 78 referred to. (Jw 'da Prasad and Adami,JJ ) 
Ram Lvl Kaviraj v Maharaj Kumar Satya 
Niranhn C-IAKERVERTY. 1 P L. T 474: 

■ 5 Pat L. J. 563: 57 L a 786. 


— g. X4 — Second sale pending suit to 

set aside first sale— Purchaser if acquires 
title if first sale is finally set aside . 

A putni Taluk belong ng to L was sold under 
Reg. VIII of 1319 and purchased by S. The sale 
having been set as’de in S. 14 of the Regula- 
tion, the Zemindar appealed agamst this 
decision and pendmg the appeal the putni was 
aga : n sold under Reg. VIII of 1819, S being 
treated by the Zemindar as the owner of the 
putni "in these proceedings, and was purchased 
by the plaintiff. The appeal of the Zemmdar 
was subsequently d's missed : 

Held, that the proceedings taken by the 
Zemindar under the Regulation to recover ins 
dues are taken not personally agamst the 
putnidar but agamst the tenure which repre- 
sents the security for rent. 

That the fact that the notice of sale gave the 
name of S as putffidar d^d not rmUTy the sale, 
and assummg that this was an irregular! .y, no 


suit to set aside the second sale having been 
brought within the period of limitation, the 
title of the second purchaser became indefeasi- 
ble. 

That the validity of the second sale was no 
dependent upon the continuance of the first 
sale. 24 C. W. N. 785 (1920>d ? sappr. ( Mookerjct 
C J. and Fletcher , J ) Bejoy ChaND Mahatab, 

l\ ASHUTOSH CHUCKERBUTTY 

25 C- W- N 42- 

PART PERFORMANCE— Doctrine of 
— Applicability to India — * Circumstances 
Justifying its application. 

There is nothing in the law of India in- 
consistent with the doctrine of part perform- 
ance on which Courts of Equity in England 
have acted for many years 

The jurisdiction to carry into execution 
transactions clothed imperfectly in legal forms 
being purely equitable, Courts of Equity have 
imoosed on themselves certain limits for the 
exercise of the jurisdiction. Those limits must 
be clearly recognised and carefully guarded. . 

The first essential condition for the exerc’se 
of the Jurisdiction is that there must be a final 
engagement between the parties If the 
c ; rcumstances in the case suggest that the 
matter still rested in negotiation, there is no 
room to charge a person on the equities re- 
sulting from the acts done in execution of the 
contract. 

The second essential condition is that there 
are such actings of the parties as must be 
unequivocally and in them own nature refer- 
able to the agreement alleged. If the alleged 
part performance cannot be connected with the 
alleged agreement, then there is nothing which 
the Court has to undo and consequently 
nothing wlvch has been left undone and winch 
ought to be carried into further execution. 
(Das and Adami , JJ). Deb Lal JHa *?, 
Baldeo Jha. 1 P L. T* 354: 

(1920) Pat- 837 : 56 I. C. 277. 

PATENTS AND DESIGNS ACT (II 
of 1911) ,Ss. 1 (2) 2 (3) and 81 —Berar— 
British India — Patent granted in British 
India if recognised in Berar 

A person obta'med the exclusive privilege in 
respect of an invention under the Invention and 
Des ; gns Act 1888. Under the Patent and 
Designs Act, 1911, repealing the earlier Act, 
the privilege was converted into a patent and 
extended throughout British India The Act of 
1888 was never applied to Berar, but by a 
notification of the Govt issued under the Act 
of 1911 Berar was included in the definition of 
British India. Held that the patent was oper- 
ative in Berar and its infringement actionable. 
Though a separate controller of Patents was not 
expressly appointed for Berar the officer ap- 
pointed to this office for British India was the 
controller for Berar. Though the patent was 
granted on a date anterior to the date of the 
Notification of the Government of India, that 
Notification had the effect of making it valid ip 
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Berar from the date on which it was granted 
(Ultra, A. J. C ) Sheoprasad v Govind 

54 1 C. 417. 

PATXA HIGH COURT RULES Ch 

VI, R 5 — Decree against person alleged but 
not admitted to be benamidar — Appeal by 
person claiming to be beneficiary, not main- 
tainable. See Appeal, Right of. 

1P.L T: 159. 

PERTAL CODE (XLV of 1860)- 

A p pi i cab i 1 ; t y of — Byelaw — Brea ch— Abe t m en t — 
Liability. Sec Cal. Mun. Act, Ss. 559 and 591. 

24 C. W H. 196 : 54 I. C 781 : 

21 Cr. L. J, 173- 

S Acting in concert by several 

per so ns — Liability 

S. 34 of the Penal Code does not create a 
distinct offence but lays down a principle of 
liability, and when two or more persons join 
actively in an assault on a third person they are 
directly responsible for the injuries caused to 
the extent to which, they had a common inten- 
tion to cause those injuries, and what their 
common intention must be gathered from the 
circumstances. ( Richardson and Ghose,JJJ 
Foezullah v. Emperor. 25 C W H- 24 

S. 34— Acts done by several persons 

in furtherance of common intention ■ — Eject- 
ment— Act done different . 

Section 34, I. P. C , applies only to acts done 
by several persons with a common intention It 
has no application to a case of several persons 
starting with a common intention to commit an 
offence where only one of them commits the 
intended offence In such a case the rest of the 
confederates are guilty of abed mg the offence 
committed by one of them. 

If the offence committed is different from the 
offence abetted the abettor is liable for the oft- 
ence committed if, it was a probable consequ- 
ence of the abetment and was committed under 
the influence of the instigation or with the aid 
and in pursuance of the conspirac} T . ( Twomey 
C. J. and Manng Kin , J A ) Po ya v. Em PE n OR- 
IS Bur. L.T 44 : 
58 I. c. 525 : 21 Cr. L. J. 797, 

Ss. 34 97 and 300 (2) and 304 

— Acts done by several persons — Furtherance 
of common intention — Rights of private def- 
ence — Excess of. 

When a criminal act or a series of criminal 
acts is committed by several persons in combi- 
nation it is necessary to consider first the com- 
mon intention of all, and secondly the indivi- 
dual intention of each of the accused as disclos- 
ed by the circumstances of the case. It can- 
not be assumed that the common intention of 
all was to cause death or bodily injury -saffkrent 
in the ordinary course of nature to cause death 
from the bare fact that death has resulted. 1 
L. B. R. 233 doubted. 

If death results from acts done in* excess of 
the right of private defence, the offender is 
guilty of culpable homicide not amounting to 
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murder under 5 300 Excep (2). (Twomey ,C J. 
and Manng, J J Shwe On r Emperor 

13 Bur L T 47: 

57 I. C. 918 • 21 Cr. L. J. 678- 

S 40— Municipal Bye-law— -Creation 

of offence— Abatement of, pun’shable. See 
Cal. Mun. Act, S 559 and 261 , 

24 C W. IT. 196 

g 02 — Forfeiture of property — 

Murder due to feelings of revenge. 

Where a murder was comm tted out of 
revenge and was not a murder committed in 
the course of a dacoity or which had theft as 
any part of its object, it was held, that it was 
not an appropriate case in which a sentence of 
forfeiture of property should be passed and 
that such a sentence was an appropriate deter- 
rent in cases where theft formed part of the 
motive. (Mcare, C J . Walsh, J.) Manna Singh 
v. Emperor. 18 A. L J. 375 : 

56 I. C 49 : 21 Cr. L. J.401. 

S. 75 — Scope of conviction by 

foreign court if within the section. 

The previous conviction of the accused by 
the'court ofa'Native State could not come with* 
in the scope of .S. 75, Penal Code (1913) P, R 
17, (Cr.) (Ryves j ) Bhanwar v Emperor. 

42 All 136 : 18 A- L- J. 58 : 

54 I C 624 : 21 Cr. L J. 144- 

S- 75 — Scope and meaning of — 

Value of marginal notes. See (1919) Dig, 
Col. 847. Sheik Chaman v. Emperor. 

1 P. L. T 11 : 541, C- 623 : 

21 Cr L J- 143. 

Ss. 76 499 and 500 — Defamation 

— Privilege 

Issues requiring determination in a com- 
plaint under Ss. 499 and 500 of the Indian 
Penal Code, discussed. 

Where a defamatory statement was made by 
a person as a witness in a case, but the per- 
son was not bound by law to go into the wit- 
ness box and make it, S 76 of the Indian Penal 
Code did not apply (Walsh J.) Bhagwan 
Singh v. Arjun Datt. 18 A L- J. 846 : 

57 I C 84:21 Cr. L J. 564. 

S 79 — Arrest under S 59 Cr. P. C. 

— Mistake of fact— N on -bailable offence. 

When an arrest is made bona fide in pursu- 
ance of the power contemplated under S. 59 of 
the Cr. P. Code and the person arresting believ- 
es in good faith by reason of a mistake of -fact 
that a non-bailable offence had been commit- 
ted, S. 79 I. P. C. is a complete answer to the 
charge. (Sultan Ahmed, J.) Raghunath 
Pass v. Emperor. 5 P. L. J. 129 : 

1 p. In T. 60 : (1920) Pat 76 . 

541 C 997 - 21 Cr. L J, 213. 
S, 84 —Insanity — Ground of exemp- 
tion from liability — Burden of proof ’. 

The onus bes on an accused person to show 
that he is exempted from criminal res- 
ponsibility by reason of such unsoundaess pf 
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mind as made him incapable of knowing the 
nature of the act or that he was doing what 
was either wrong or contrary to Jaw It is not 
every form of unsoundness of mind that would 
exempt a person from Criminal responsibility ; 
it is only unsoundness of mind which material- 
ly impairs the cognitive faculties of the mind 
that can form a ground of such exemption. 
{Sanderson, C. J. and Walmsley, J.) 
Mantajali v Emperor 55 I- C 477 : 

21 Cr 3V J. 317- 

S. 84— Insanity — Exempron from 

criminal liability •— Procedure prescribed by 
Ss. 464 and 465 Cr. P. Code to'be followed before 
giving effect to plea of insanity. Sec Cr. P. 
Code Ss. 464 and 465. 18 A- 3h J. 53. 

Ss. 97 149 — Private defence — Sei- 
zure of cattle — Opposition — Act done in 
excess of such right by one number. 

The court below found that the complainant’s 
party had no right to seize the cattle of the 
accused after the cattle had left the field and 
that the accused were consequently entitled to 
the right of private defence of property But 
the Court held that the accused exceeded their 
right of private defence. 

Held , that on these findings it cannot be held 
that all the accused constituted an unlawful 
assembly. The only person who can be con- 
victed is the one who actually inflicted the 
mortal wound and thus exceeded his rights of 
private defence, and no person other than him 
can be held to be guilty 26 P. R. 1914 Cr. 
relied on. (Shadi Lal,J .) Ahmad v. Emperor 
1 Lah. L J 245 

Ss. 99 332 and 333 —Arrest of \ 

offender — Cr. P Code S. 46 (3) — Use of more 
force than is necessary — Right of private 
defence — Causing grievous hurt to public 
servant in discharge of duty. 

The accused was suspected of smuggling 
opium and was ordered by an Excise Inspec- 
tor to stop and the latter fired two shots to 
frighten him. The accused thereupon turned 
round and wounded the Excise Inspector with 
his sword. He was then caught and while a 
peon was proceeding to disarm him the accused 
wounded the peon also with Ins sword. 

Held, that the Exc'se Inspector was entitled 
to arrest the accused and for that purpose to 
use all necessary means but that he was not 
however justified in causing death in effecting 
arrest under S. 46 (5) Cr. P, Code. 

Inasmuch as apprehension of death had been 
caused to the accused he had a right of private 
defence against the Inspector which had not 
been exceeded. But the accused had no sort of 
justification for assulting the peon. (Pratt, J.C.) 
Nagananda v. Emperor. 

541 C. 577: 21 Gr.Ii. J. 97. 
Ss. 100 and 302 — Murder — Pri- 
vate defence — Proof of. 

The accused accompamed by his two friends 
and the deceased in company of his two com-. 
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pan ; ons were going as usual towards a well 
where the object of then- love very often as- 
sempled in the n'ght The deceased actuated 
by jealousy made an attack on the accused 
with a lathi and called upon one of his com- 
panions to use kmfe and he and his two com- 
pmrous wounded the accused who then struck 
the deceased with a dagger in consequence of 
which the deceased died. 

Held, that under the circumstances the accu- 
sed had good reasons to suppose that unless he 
used ids dagger grevious hurt at least, if not 
death, would be inflicted upon him and in 
doing so he did not exceed his right of private 
defence under S. 100 I. P. C. ( Le-Rossignal 
and Petman , JJ.) Yusaf Khan v Emperor. 

2P LR. 1920 : 

55 I. C. 607 : 21 Cr L. J. 335* 

Ss- 107, 108, 109 and 110- 

Offence under bye-law— Abetment of, punish- 
able. See Calcutta Municipal Act, Ss. 559 
and 561. 

24 C. W. N* 196. 

'S 107 (1) — Instigation — Meaning 

of advice does not amount to. 

‘Instigation’ necessarily indicates some 
active suggestion or support or stimulation to 
the omiss’on of the act itself which constitutes 
the offence and advice can become ‘instigation’ 
only if it is found that it was meant actively to 
suggest or stimulate the commission of an 
! offence. Advice per se cannot necessarily be 
msH crayon vmffer s, 1Q7 (1) I. P. C. and the 
c"T* 'o.'o-i based upou the finding that the 
accused must have advised etc., is wrong. 
(Sultan Ahmad, J.) Raghunath Dass v. 
Emperor. 5P.L J. 129 : 

1 Pat L T 60 : (1920) Pat 76 : 
541- C 997 : 21 Cr. L. J. 213* 

S- 124- A — Government established 

by law — 'Meaning ot — Whom does it include. 
See Press Act, S. 4 (1) (c). 18 A- Is J. 11* 

S. 135— Soldier -Who is. 

The word “soidier ” in S. 135 I. P. C. must 
be interpreted as in the Explanation to S. 131 
of the Code. 

The definition of the word " soldier ” given 
in the Indian Articles of War is expressly con- 
fined to those Articles and is a very limited one 
(Dundas, J ) Sri Nawas v. Emperor. 

56 1. C. 671 : 21 Cr. L. J. 511. 

-S • 147 — Rioting — Offence — Unlaw- 
ful assembly — Finding as to, if necessary — 
Conviction if sustainable. 

In the absence of a finding as to the 
existence of an unlawful assembly a convic- 
tion under S. 147 I. P. C. cannot be maintain- 
ed. (Adami,J.) Mahesh Dutt Singh v. 
Emperor. 1 Pat. 3V T. 606 : 

(1920) Pat. 127 : 
54 I. C. 773 : 21 Cr. 3b. J. 165. 

S$ 147 and 379— Unlawful as- 
sembly— Common object— Theft — Sentence 5 , 
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Where the Court found the common object of 
an unlawful assembly was to commit theit, but 
not which of the persons composmg the unlaw- 
ful assembly removed the property stolen, it is 
illegal to convict them both under S. 147 and 
S. 379. I. P. C. and to pass seperate sentences 
for each offence. (Sultan Ahmed, J ) Chandra 
Mohan Singh Emperor. 

1 Pat. L. T, 623 : 56 I. C. 512 : 

21 Cr. L. J- 480. 

S- 149 — Offence under S. 126 of the 

Railways Act— Conviction under S. 149 I.P.C. 
if legal. 

The word “ offence ” in S. 149 I. P. C. 
means only an offence under the Penal Code 
and does not include an offence under the 
Railways Act. 

Consequently a conviction under Section 126 
of the Railways Act, read with S. 149 I. P, C. 
is illegal. (. Martinccm , J.) Indersain v. Em- 
peror. 56 I. c. 210 : 21 Cr- L J. 418 . 

S. 173 —Service of summons — 

Prevention of — Refusal to accept summons. 

For a conviction under S. 173 I. P. C it is 
necessary to prove that the accused prevented 
the process server from tender.ng the summons. 
Mere refusal to accept a summons when tender- 
ed does not amount to intentionally preventing, 
service of summons. Both under the C. P. 
Code and Cr. P. Code service of summons can 
be effected by tender. (Pratt, A.J. C.) Sapantis 
v t Emperor. 57 I C. 928 : 

21 Cr. L. J. 688. 

S 174 — Complainant — Failure to 

attend — Order for prosecution — No order for 
personal appearance. 

In this case the District Magistrate sanction- 
ed the prosecution of the (complainant) peti- 
tioner under S. 174 I. P. C. in the following cir- 
cumstances:— In a case under S 161, I. P. C. 
against a Police Inspector, the District Magis- 
trate passed an order on the 12th January 
adjourning the case on the 17th and warning j 
the complainant that unless he appeared | 
at 10 A. M. on that date his complaint was ! 
liable to be dismissed and it was dismissed 
accordingly. There was no order for his per- 
sonal appearance on that day, nor would such 
an order have been justified under the circum- 
stances. Held, that the petitioner did not 
disobey any legal order and that the order for 
his prosecution is illegal. (Wilberforce, J .) 
Murad v. Emperor. 2 Lah. L. J 539^ 

' — S. 182 — Attempt — Preparation ■ — 

False report of disappearance of property 
with ultimate object of incriminating rival . 

Except in the case of a few offences of a very 
special nature the Penal Code does not 
recognize prepartion for committing an offence 
as punishable unless something is done 
amounting to an actual attempt, 
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Where a false report was made to the police 
alleging the disappearance of a bullock, and 
the case for the prosecution was that the 
making of the report was the first step m an 
intended course of action the ultimate object 
of which was the bringing oi a false charge 
agamt certain persons Held , that even if that 
was established the act went no further than 
preparation for the commission of an offence 
and that the report not being that of a 
cognizable offence and not in itself calling 
for any action by the police, fell short of the 
conditions justifying a conviction under 
section 1S2 Indian Penal Code. ( Piggott , J.) 
Algoo Lal v, Emperor. 18 A. L- J. 636: 

57 I. C. 96 : 21 Cr. L. J 576. 

S- 182— False information given to 

Deputy Superintendent of police — Inquiry — • 
Answer to questions. 

The Petitioner sent a lettter to the Deputy 
Inspecler-General of Police alleging that the 
Sub-Inspecter and other persons were loot- 
ing the people and that he was ready to prove 
it. This was sent on to the Superintendent of 
Police for recording the petitioner’s statement 
and for necessary action and the Superinten- 
dent passed it on to the Deputy for takingState- 
ments. The latter recorded the statement of 
the petitioner, who made allegations as to bribes 
having been taken by the Sub- Inspector, and 
mentioned among others a bribe of Rs. 300 
taken from one M. S. In respect of this state- 
| ment the petitioner was convicted by the lower 
courts of an offence under S. 182 of the Penal 
Code. 

Held, that the statement of the petitioner to 
the Deputy Superintendent of Police in the 
departmental enquiry was u information ” 
within the meaning of S. 182 of the Penal Code, 
notwithstanding that it was made in answer to 
questionf, 10 B 124 Dist. 227 P. L. R. 1914 
foil. 31 M 306 Dist. 26 67 M 640 ref. 

Held , also , that as the Deputy Superinten- 
dent of Police was competent to make an 
enquiry into the Petitioner’s allegations against 
the Sub-Inspector, and the Petitioner knew 
that his allegations were likely to. lead the 
Deputy Superintendent to make such an 
inquiry, which would be calculated to cause 
annoyance to the Sub-Inspector, his conviction 
under S. 182 was justified 4 Mad. 241 distgd, 
Martineau , J ) Panna, Lal v. Emperor. 

1 Lah. 410: 58, 1- Cb 819- 

S- 183 —Warrant signed by peshkar 

— Legality of — C. P. C. O. 21, R r 24— Resist- 
ance. 

A warrant for attachment of the applicant’s 
property was signed by the Peshkar of an 
Assistant Collector. The applicants removed 
the property before it was actually attached. 
Held, that the Peshkar not being an officer 
authorised to sign such warrants the property 
could not be ^tt^ched and by removing the 
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property before attachment the accused did not 
commit any offence. (Walsh, J ) Karama- 
tullah v . Emperor. 

18 A- L. J. 284 : 55 I C. 852 : 

21 Cr. L. J. 372 

— * S 186 — Convictions under — Resis- 

tance to attachment — Writ of demand after 
date of return. 

Even if O 32, R. 3 does not directly apply 
to execution proceedings the principle under- 
lying Or. 32, R. 3 must be held to apply to such 
proceedings and therefore a writ of attachment 
issued agamst a minor without a guardian 
ad litem is an illegal one. 29 M. 829. 26 B 
109 Rel. 

Where the returnable date fixed in the writ 
cf attachment was the 2nd April but the attach- 
ment was sought to be made on the 8th of 
April, the execution of the writ was absolutely 
illegal and the conviction under S. 186 I P. C. 
was bad. 2 P. L. J. 487, 27 All. 258. 5 All. 318 
(1883) Ref. {Sultan Ahmed,]) Tannaklal 
Mandar v. Emperor. 

1920 Rat 285 : 1 Pat I«. T, 564. 

S. 186 — Warrant addressed to Nazir 

— Delegation of duty-— 'Resistance to if an 
offence , 

It is improper for a nazir to depute one of 
his assistants to execute a warrant for the 
delivery of possession which is directed to him 
personally. But the assistant is sufficiently 
clothed' with authority to execute the warrant 
and any person offering res : stance or obstruc- 
tion to its execution is gu Ity of an offence 
under S 186 Penal Code. (. Adami ,J) Doman 
mahto v. Emperor. 

54 1. C. 977 : 21 Cr. L J. 193 

■ S. 187 — Offence under — Search 

under S. 103 Cr. P. Code — Refusal to assist. 

A person who was called upon by a Salt 
Inspector to assist in a search held under S. 
103 of .the Code of Criminal Procedure, re- 
fused to do so. He was thereupon charged 
with an offence under S. 187 I. P. C. and, con- 
victed. 

Held, that the conviction was right, 26 M. 
419 distinguished. ( Seshagiri Aiyar and Phil - 
lips, JJ) Ippiu Magatha In re. 

38M L J 27: 11 I». W. 58 : 
(1920) M- W. 3ST, 110 : 54 I. C. 241 : 

21 Cr. L J. 33. 

r S \%&—Cr.P.CQde S . 518— Orders 

passed under— Temporary order. 

Orders passed under S. 618 Cr. P. Code of 
1872 being intended to provide for cases where 
a speedy remedy was desirable do not have 
more than a temporary operation. Where an 
order had been passed by the Dhtrict Magis- 
trate of Bareilly on 7th February, 1873 pre- 
sumably under the sa : d section prohibiting reli- 
gious processions with music in a,ny but certain 
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specified thoroughfares in Baredly city. Held, 
that a person could not now be convicted under 
S. 188 of the Penal Code for disobedience of 
that order 5 Cal. 7 (F. B) 10 AIL U5 ; 2 
Mad. 140 Ref. (Walsh 9 J) Ram Das v. 
Emperor. 18 A. Ij J. 857, 

S- 188 — Order directing prosecution 

for offence — Essentials of offence — • Duty of 
Magistrate — Cr. P. Code, S 144 — Order under. 

A Magistrate should not sanction a prosecu- 
tion under S. 188 I. P. C. unless he thinks 
that all the elements necessary for a conviction 
are present. 14 C. W. N. 234 foil. A Magistrate 
ought not to make an order under S. 476 of the 
Cr. P. Code, sanctioning prosecution for an 
offence under S. 188 I. P. C. for dissolution of 
an order made by the Magistrate under S. 144 
of the Cr. P. Code without coming to a finding 
whether the disobedience of the order caused 
or tended to cause a riot or an affray on a 
breach of the peace. (N . R Chatierjee and 
Camming , JJ.) Kumud Nath Chucker- 
Butty v. Ajoo Pramanik. 

571 C 915 . 21 Or, L J. 675. 

g 191— Perjury— Conviction for— 

Falsity of statement— Degree of proof required 
See (1919) Dig. Col. 852. Mahomed Ismail 
Khan v. Emperor. 

54L C 60 - 21 Cr.Ii J 12, 

Ss 192 and 193 — Executian pro- 
ceedings, if Judical proceedings — Pending 
proceedings — Sanction to prosecute. 

Execution proceedings are judicial proceed- 
ings for the purpose of S. 192 and 193 of the 
Indian Penal Code 

It is not essential for the purpose of these 
sections that the judicial proceeding in which 
the person intends to use the false evidence 
must be pending at the date of fabrication. 

Sanction under S. 195 (l) (b) of the Criminal 
Procedure Code is not necessary in the absence 
of any proceeding, pending or disposed of, in 
which or in relation to which the offence under 
S. 193 of the Indian Penal Code is said to have 
been committed. (Shah and Crump , JJ,) In RE 
Govind PandURANG. 

22 Rom. L. E 1239. 

Ss. 192 and 193 —Fabrication of 

false evidence — Rent note— Fabrication by 
teitant — Admissibility in evidence . 

It is not essential for the purpose of S. 192 
of the Indian Penal Code that there should be 
any judicial proceeding pending at the time of 
the fabrication. It is enough that there is a 
.reasonable prospect of such a proceeding having 
regard to the circumstances of the case and 
that the document in question is intended to be 
used in such a proceeding. 

The accused who was in possession of the 
complainant's house as a yearly tenant, about 
the time the tenancy came to an end, prepared 
another rent-note' for a period of four years 
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and bad it registered, without complainants 
knowledge : — • 

Held, that the accused had committed an 
offence under S. 193 of the Indian Penal Code, 
inasmuch as the rent note, which contained an 
admission against the interest of the accused, 
could be admitted in evidence on his behali 
(Shah and Crump , JJ.) Emperor v. Rajaram 

BHA VANISH A NKAR. 

22 Bom. Ii R 1229 

S 193 — Perjury — • Deposition not 

read out to the deponent — Secondary evidence. 

The petitioner was accused of having made a 
false statement on oath m the Court of a Munsif. 
The Munsif stated in evidence in the present 
trial that this statement was not read out to 
the witness. The question before this Court 
was whether secondary evidence could be ad- 
mitted to prove the making of the statement. 

Held, that secondary evidence cannot be ad- 
mitted in the trial of the petitioner for perjury 
to prove the making of the statement in the 
MunsiPs Court. 

6 Cal. 762 12 Cal. W, N S45 (847) 28 Mad. 
308 (310) 42 Mad, 561. followed, 

23 Cal. W N. 661 and (28 P. R. (Cr.) 1918 
distinguished. 

25 P R. (Cr.) 1890 not followed. ( Chevis , 
A. c.J ) Imam Din v. Niamat Ullah. 

1 Lah. 361 : 58 I C. 830. 

S. 193— Perjury — conflicting state- 
ments — Conviction not justifiable unless state- 
ments are totally irreconcilable. See Cr P. 
Code, S. 195 (1) (6). 5 P L J. 23. 

* S- 193— Perjury— Recital in judg- 

ment if can take the place of deposition. 

It is the duty of the prosecution to prove 
conclusively that the statement made by the 
accused was- necessarily a false statement, be- 
fore a conviction can be sustained under S. 
193, 1 P. C. 

, The recital in a judgment of a statement 
made by a witness cannot take the place of a 
record of the deposition of the witness Nor can 
such recital be accepted as evidence under S 
80. of the Evidence Act and it, therefore can- 
not form the basis of a prosecution under 
S. 193 I. P. C. ( Jwala Prasad, J) Nirghin 
Mahton v. Emperor. 50 I. C 660- 

21 Cr. Ii- J. 500 

-S. 203 — Giving false information — • 

False statement during police examination. 

S, 203, I. P. C only applies to information 
volunteered by the informant and not to a 
false statement made in the course of an' ex- 
amination by a Police Officer. (Pratt, A.J. C>) 
Emperor v. Nga Po Dwin. 

57 I C. 940 : 21 Cr. L J. 700. 

— S 211 — •“ Criminal Proceeding ” — 

Meaning of —Complaint under S. 7 of the 
Workman’s Breach of Contract Act — With- 
drawal of, before passing of order under S. 2. 

A complaint under S. 1 ot the Breach of Con- 
tract Act (XIII of 1895) which is withdrawn 

D — 49 
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before any order is made by the Magistrate 
under S. 2, of the Act e’ther for a refund of the 
advance paid or tor specific performance of the 
contract is not a ‘ criminal proceeding 1 within 
S. 211, I. P. C (Ayling and Coutts Trotter, 
JJ .) Hussain a Beari v. Emperor. 

43 Mad. 443. 

Ss. 224 and 225 B —Escape from 

jail —Failure to furnish security for good be- 
ll avi ou r — Sccti o n appl ica ble 

The conviction ot a person who escapes from 
jail in which he was confined, under S 123, of 
the Cr. P. Code, for having tailed to furnish 
security to be of good behaviour, should be 
under S. 225 B and not under S. 224. I. P. C. 
(Piggott,J.) Mooli v. Emperor. 

18 A. L. J. 1039 : 58 I. C. 831, 

S- 292 — Offence under — Essentials 

of — ,l Ti espass,” Meaning of 
The gist of an of fence under S. 292, I. P. C. 
is trespass, and before a person can be con- 
victed under that section it must be proved 
that there was a trespass by him with the 
intention and in the place mentioned in the 
section. 

The term “trespass” is used in its legal 
sense and means an unjustifiable intrusion 
upon property in possession of another person. 
(Das, /.) Jhaki Singh v. Emperor. 

56 I C 235 : 21 Cr. Is. J. 443. 

• S 300 Exception (1)— Grave and 

sudden provocation ground of mitigation. 

The appellant K was charged under S 302, 
Indian Penal Code with the offence ot murder- 
ing N his wife and one M. He was found 
guUty and sentenced to death. The deceased 
M and N had been intimate for some time. 
K accused her of being intimate with M. de- 
ceased and kept warning her, On the night in 
question the appellant found the Charpoy of 
his wife unoccupied. His children alone were 
found there crying. Naturally suspicions were 
directed towards M and the appellant at once 
proceeded to the Khola where he found them 
together. He at first $(caught M and having 
fimshed him he proceeded to deal with his 
wife (who had escaped while the appellant was 
grappling with deceased M) whom he dragged 
from her bed and killed- her. 

Held, that whether the accused saw M and N 
; actually committing adultery or whether he 
: simply found them together in the Khola there 
cannot be the least doubt that grave and sudden 
provocation must have been caused. 

8 R R. 1890; and 8 P R. 1899 Cr. followed. 

- The rule contained in S. 300 exception (1) 
does not contemplate that in order to entitle 
an accused to earn the mitigation provided lor, 
the act must immediately follow the provoca- 
tion. 

• Tne appellant continued to be under the 
influence of provocation until he had killed 
N and the case comes under $. 300 Exc (1) 
I. P. C. and sentence reduced to five years 
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rigorous imprisonment ( Scott Smith and 
Abdul Raoof , JJ.) Kudir Bvks-i xa Emperor. 

2 Utah L, J 406. 

Ss 300> (4) 307— Grave and sudden 

provocation — Acting in concert by accused. 

The plea of grave and sudden provocation 
does not avari a person who, merely because 
his relatives are abused, arms himself with 
and attacks a defenceless man indict', ng severe 
injuries. The conviction of such a person 
under S. 207 I. P. C. is not valid. 

Where a person commits an assault upon 
another and a th'rd person joins in commit- 
ting the assault, it is a fa'r inference that the 
two were in concert, ( Knox,J .) Abdul Karim 
v . Emperor. 58 I C 158 : 

21 Cr. L. J. 734 

S- 302 — Evidence — Weight due to — 

serious offence . 

It is safer to follow the establ’sbed rule that 
“the fouler the crime was, the clearer and the 
plainer the proof ought to be”. 

Justice never requires the sacrifice of a 
victim and an erroneous sentence may “produce 
incalculable and irreparable mischief and 
destroy all integrity of tribunals and introduce 
a drain of social evils as the inevitable 
result” 

Where the only reliable circumstantial evi- 
dence against the accused was that he had 
motive for the crime and that he was seen 
running near the place of occurrence at or 
about the time of murder. 

Held, that the accused could not be convicted 
under S. 402 I P. C. upon this single circum- 
stance, which stood by itself uncorroborated, 
‘and from which a mere suspicion was raised 
(Jwala Prasad and Sultan Ahmed , JJ ) 
Raghunandan Koeri v. Emperor. 

1 Pat L T. 684 

Ss. 302 and 369— Kidnapping 

and murder — Distinct offences . 

Where the offence of kindnapping was in 
fact part of the transaction which led to the 
murder a separate conviction and sentence 
could not be maintained. (Rattigan, C. J . and 
MartincauJ.) Daulatram v. Emperor. 

2 Lab.- L. J. 653. 

: — Ss. 302, 320 and 325— Murder— 

Culpable homicide — Grievous hurt — Not ade- 
quate motive for murder-— Intention to cause 
death — Hurt resulting in death 

Where no adequate motive for the murder 
was proved a perusal of medical evidence show- 
ed that although there were two confused 
wounds on the head, a bruise on the fore-head 
and a bruise on the neck there was not fracture 
of any bones of the skull, nor apparently any 
injary caused to the brain. Nor was there any 
fracture of any bone of the body. From the 
medical evidence it appeared that it was merely 
intended :o give deceased a severe beating. 
The med'c.h witness was of opinion that death 
probably resulted fj-qm, direct violence. He said ; 
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that none of the injuries taken alone could be 
termed mortal but that taking all the injuries 
into consideration, it might be inferred that 
they had caused death. 

Held , that the accused cannot be held to have 
intended to cause the death. 

The hurts caused having actually resulted in 
death amounted collectively to grievous hurt, 
having regard to the definition in S. 320 
I. P C. 

The accused caused grievous hurt and either 
he : n' ended to cause or knew that he was 
likely to cause grievous hurt when he gave the 
deceased such a severe beating and he com* 
mitted an offence under S. 325 I. P. C. ( Scott - 
Smith and Wilber force, JJ) Naja v. Em- 
peror. ' l Lah- L. J. 247. 

-v Ss 302 and 390 -Murder-Dhatura 

poison — Robbery — Intention to cause death. 

In a case of murder by Dhatura poisoning, 
it is to be determined with what object it is 
administered Its use may be merely m order to 
facilitate the commission of robbery. It does 
not perse and necessarily import contemplation 
of the victim’s death as a means towards, or 
as incidental to the mam end ot that offence. 

The point is to be decided with regard to the 
circumstances of each particular case and the 
best indication of the intention of the offender 
can be gathered from the amount of Dhatura 
which he administers; if a very large quantity 
of Dhatura is administerd the offender shall 
be presumed to intend to cause death of the 
victim for the successful termination of his 
crime. Cr 28, P. R. 1881 and 31. All. 148. ref. 
(Shadi Lai and Wilber force, J J.) Kesar Din 
v. Emperor, 4 P L R 1920. 

*8- 302 —Murder — Exception — Belief 

in witchcraft — No base motive — * Sentence- 
power of court to commute sentence of death, 
— Cr P. Code, S. 365. 

Where the accused murdered the deceased 
knowing full well the nature of the act, but 
under the beh'ef that by so do mg he was help- 
ing in the recovery of his wife and children 
whose illness he attributed to the deceased, 
whom he believed to be a witch. 

Held, that the accused was guilty of an offence 
under S. 302, I. P. C. 

Me Naughten’s case (1843) 4 St. Tr. (N. S.) 
847 . 10 C. and F. 203, dist. 

Per Das and Sultan Ahmed, JJ : — The 
policy of the law is as regards most offences to 
fix the maximum penalty leaving to the discer- 
tion of the Courts to award such punishment as 
would suit the circumstances of each case, 
The exercise of this discretion is always a 
mat'er of prudence and not of law. 

Under S. 365 (5) of the Cr. P Code this 
d’seretion of the Court is not curtailed but if 
the Court decides to inflict the lesser sentence 
prescribed under S. 302 I. P. C. reasons must 
be given why sent epee of death is not passed , _ 
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Consequently where the facts proved establi- 
shed that the accused was not actuated by any 
baser ‘motive , 9 but he committed the offence 
of murder in the honest, though unfounded 
belief that by so doing he was saving the life 
of and alleviating the sufferings of others the 
sentence of transportation instead of death sen- 
tence was the proper punishment. 

6 W* R. Cr. 82 followed, 10 Bom. 512 ; 23 
Cal, 604 ; 12 Mad. 459 ; 22 Cal. 817 ; 8 C. W. 
N. 218 Ref. 

The fact that the accused's mind was liable 
to derangement was also a point to be con- 
sidered in commuting the sentence of death. 

Per Mullick , J, contra.— 'The object of 
punishment is not revenge but protection of 
society and the fact that the prisoner may 
have considered it a meritorious act to rid the 
village of the deceased ought not to have any 
influence upon the sentence. The plea of low 
intellect and unbalanced mind is not a good 
ground for mitigation of sentence. 

Obiter. If the prisoner was, in fact 
labouring under a delus’on and killed the 
deceased thinking that he was killing a dog, he 
would no doubt be entitled to an acquittal. 
(Mullick and DasJJ ) Mato Ho r. Emperor. 

1 P. L T. 282: 
57 I. C. 171 : 21 Cr. L. J. 603. 

Ss- 302 and 304 — Murder— Wife’s 

adultery— Provocation grave but not sudden 
—Sentence. 

The accused suspected his wife and made 
preparations to catch her with her paramour. 
A person w.iom he had asked to be on the 
watch called him outs : de his house and pomted 
to the spot where she and her paramour were 
together. Thereupon the accused returned to 
his house, took a heavy wooden pole and gomg 
to the place caught the couple in the act and 
dealt the paramour a blow on the head wlv'ch 
killed him on the spot. 

Held , that the action of the accused showed 
premeditation and deliberate intent, that the 
provocation though very grave was not sudden 
and that the offence committed was one under 
S. 302 of the Penal Code ; but in considera- 
tion of the nature of the provocation the sen- 
tence was reduced from death to transportation 
for life, with a recommendation for still fur- 
ther reduction by the Local Government. 
(Tudball and Sulaiman , JJ) Goshain v. 
Emperor. 18 A. L J. 851 : 57 I- C. 175 : 

21 Cr. L« J. 607 

Ss. 303 and 335 —Grievous hurt 

Intention — Knowledge. 

The accused having found that a younn man 
had approached his kept mistress for the pur- 
pose of having sexual intercoruse with her, 
thought that he would be justified in teaching 
him a good lesson by giving him a good thrash- 
ing. He accordingly sent for the brother of 
the young man and in the presence of the 
villagers gave him a good beating by kicks and 
blows, , which resulted in his death. The 


PSIAL CODE, S. 317- 

deceased was of a weak constitution and had 
an enlarged spleen and it appeared that when 
the v dlagers told the accused that he was 
about to kill the young man by his k'cks and 
blows, he observed that the deceased was 
merely pretending and gave him some more 
strokes with a cane. 

Held, that in the circumstances of the case 
it was doubtful whether the accused had either 
intended or knew it to be likely that he would 
cause grievous hurt and as the case seemed 
on the border line between Ss. 325 and 325 of 
the Penal Code, the accused might be given 
the benefit of the doubt and should not be 
convicted of an offence under S. 323 ot I. P. C. 
f N. R Chatter j cc and Cumming, JJ.) Em- 
peror v . Saberali Sarkar. 57 I. C. 826 : 

21 Cr. L. J. 660. 

Ss. 304 and 325— Fracture— 

Gangrene — Conviction in the alternative 
— Grievous hurt — Culpable homicide. 

Where in a scuffle the accused struck three 
lathi blows which fractured his bones and 
caused gangrene resulting in death but it was 
found that the accused d : d not intend to cause 
death Held that the accused was not guilty of 
murder but was guilty of manslaughter 
(Piggot and Walsh, JJ.) Ram i Singh v Em- 
peror. 42 AIL 302 : 18 A- Ii. J. 224: 
58 I C. 483 : 21 Cr. L. J 783* 

S. 304— Offence under— Free fight 

— 'Fatal blow — Identity of assailan un- 
known. 

Two parties armed with lathis indulged in a 
fight, and one of the contesting parties-recaived 
injuries from the effects ot which he dmd. It 
was uncertain which of the several persons 
compos'ng the opposite s : de struck the fatal 
blow Held these persons are gu lly of an 
offence under S. 304 I. P. C. (Sulaiman and 
Pyves % JJ.) Emperor v. Jhamman 

581 C. 942. 

Ss.304, 305 and 32 §-U npremedi- 

tated attack by two persons — Death— Offence. 

Two persons on receiving provocation deli- 
vered an unpremeditated attack on the deceased 
but it was not known who struck the fatal * 
blow : 

Held, that both wax-e guilty of an offence 
under S. 325 I P.C. (Le Rossignol,J.) Ramzan 
v . Emperor. 5?. LB 1920 : 

54 I. c. 51 : 21 Cr. L. J. 3. 

S- 317 — ■Abandonment of child — 

Essentials of offence — Duty of prosecution — 
Benefit of doubt. 

In order to secure a convicbon under S. 317 
I. P. C. it is incumbent on the prosecution to 
prove, beyond all reasonable doubt, that the 
accused had exposed or left a child under the 
age of twelve years in some place with the in- 
tention of wholly abandoning it. That section 
will not apply to a case of mere neglect or tem- 
porary abandonment. If in any particular case 
there is a reasonable doubt as to the intention . 
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with which the child was left, the accused is en- 
titled to the benefit of the doubt. (. Stan yon , A 
J. C.) Muss Gitabai v. Emperor. 

55 I C. 205 : 21 Cr. L. J. 253- 

Ss. 323 and 325 “—Hurt — Blow 

with a stick — Intervention of woman with a 
child — Death of child — Offence See (1919) Dig 
Col. 861, CwATTUR Nat ha v. Emperor. 

54 I. C 485 : 21 Cr. L J. 85 

■ , 3 , 361 explanation I -—Lawful 

guardian — Right to custody — Removing mi- 
nor from custody — Nearest male relative — 
Rights of. 

The mere fact that a person happens to be 
the nearest male relative of a Hindu nrnor girl 
does not give him the absolute right to the 
custody of the girl, If therefore he takes her 
away without the consent of the person in whose 
custody she was, he is guilty of an offence under 
Section 361, Indian Penal .Code, Only the ci-‘‘ 
vil law guardian of a minor could raise the 
technical-plea that the legal relations of ward 
and guardian d ; d not exist between the minor 
and the person from whose custody she was 
taken away. (Piggot and Dalai, JJ.) Empe- 
ror v. Sitla Prasad, 42 All 146 : 

18 A.I*. J. 64:54I:C. 402: 

21 Cr. L. J. 50. 

* S. 366 — • Married woman — abduction 

— Carrying off by force — Elopement — Evi- 
dence of — Elements of offence. 

Four persons were convicted of having 
abducted a married woman of 20 or 25 years of 
age, and sentenced under S. 366, 1. P. C., to five 
years rigorous imprisonment each. It was 
doubtful whether she left of her own accord On 
the other hand, there was some suspic’ous cir- 
cumstences which lent colour to the theory that 
it was a case of elopement. 

Held, that the evidence for the prosecution as 
to the girl having been taken away against her 
w 11 is weak, and it would be unsafe to sustain 
the conviction upon such evidence. 

Held, also, that one of the accused claimed 
the girl as his fiancee and it may be that she 
was not satisfied with her husband and agreed 
to run away with him. 

* Held , further, that the prosecution had failed 
to establish an essential ingredient of the off* 
ence of abduction. ( Shadi Lai , C. J J LakhU 
v, Emperor. 2 Labi. It J. 536. 

• — * S* 37 2' — Minor girl—Gejjcc ceremony 

— Performance of, if on offence. 

The Performance of a Gej jee ceremony on a 
rrrnor girl does not amount ’to her disposal 
within themeam'ngof S. 372 of the Penal Code, 
I860. (Shah and Hayward, JJ ) ’ Emperor v. 
Pakmeshwari Subbi. 

22 Bom. L. R. 894: 
58 I C. 145 : 21 Cr. L J. 721 

— * — S 373 — Buying, hiring or obtaining 

possession of minor for prostitution — Pos- 
session need not be gbtained - from third 
persqp, j 
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It is not requisite for the purpose of S. 373 
of the Indian Penal Code I860, that the posses- 
sion of the minor should be obtained from a 
third person. It is enough ir it is established 
that the accused in fact obtained possession of 
the minor with the intent that the minor shall 
be used for the purpose of prostitution. (Shah 
and Crump , JJ ) Emperor v. Shamsunderbai. 

22 Bom L. R. 1234. 

— ; S 379 — Theft — Bona fide claim — * 

Complicated question of title . 

A clear question of bona fide title having been 
raised in the case, the case was outside the 
cognisance of the Criminal Court. 

Prima facie the auction purchaser is entitled 
to obtain possession of all the lands comprised 
in the writ of the Court, free from any 
incumbrance created by the Judgment-debtor 
and every attempt should be made by a 
criminal court to maintain the auction-pur- 
chaser in possession of the property unless a 
clear r'ght to possession is established in any 
other person. (Jwala Prasad , J) Bhim 
Bahadur Singh v. Emperor. 

1 P. It- T- 121 : 551- C- 854 : 

21 Cr. L. J. 374. 

Ss. 379 and 380, 23 and 24— 

Theft — Essentials of offence Bona fide 
investigation— claim of right. 

To constitute the offence of theft the pro- 
secution must establish (a) that there was 
dishonest intention to take property (b) that 
the property, was moveable property (c) that 
it was taken out of the possession of another, 
(d) that it was taken without the consent of that 
other, and (e) that there was removal of the 
properly in order to accomphsh the taking of it. 

In prosecurons for theft; whenever there is 
an assertion of a cla ; m of right it is the duty 
of the Court to enquire into the question 
; whether that clann is a bona fide claim or is a 
! mere pretence. If, when that claim is actually 
J out forward the Court fails to decide the ques- 
I Don whether the claim is a bona fide claim or 
! a mere pretence the conviction cannot be 
| sustamed. (Das, J.) Ajodhya Nath Parhi v. 
Emperor, 54 I C. 992 : 

21 Cr. Ii. J. 208. 

Ss 395 and 39*7— Dacoity —Tor- 
ture — Sen tcncc — Leniency . 

A person found guilty of the offence of 
dacoity with torture ought not, in the matter 
of sentence, to be treated with any cons 1 ' dera- 
tion of leniency. (Mcars, C. J. and Rafique J J 
Emperor v. Sundar. 56 I. C. 771 : 

21 Cr. L. J- 515. 

Ss. 396 and 460— Dacoity with 

murder • — Charge against seven persons — * 
Acquittal of five — Offence . 

Seven persons were tried for an offence 
under S. 396, I. P. C. The two appellants N. 
and F. were convicted the . remaining five 
accused being acquitted. The conviction of N, 
.was set aside by the High Court as being, not 
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sustainable on the evidence against him F was 
however found as one of the persons concerned 
It was not satisfactorily proved that as many as 
five persons were concerned in the crime nor 
was it clear that the deceased’s assailants were 
guilty of murder. His death was 'the result of 
blows given on the right side which caused the 
rupture of liver and the fracture of four ribs. 
The culprits left the house taking the jewellery 
which the inmates were wearing and probably 
alarmed at death, decamped sooner than they 
would otherwise have done 

Held , that it had not been made out that F. 
intended to kill tire deceased or to cause him 
such injury as he knew to be likely to cause 
death. 

The offence committed by F. was one falling 
under S. 460 I. P. C. (Scott-Smith and 
Martineau, JJ .) Nur Dad d, Emperor. 

1 Lah L J. 252 

* — S. 396 — Offence under — Accused 

sent to Prison for not being able to furnish 
security. 

The fact that the accused was sent to jad for 
being unable to furnish security under S. 110 
Cr* P. C. is irrelevant in a proceeding against 
him under S. 396 I. P. C 

A presumption under S. 114 Evidence Act 
will not alone justify fixing a person with more 
than knowledge that the goods were obtained 
by dacoity. ( Walmslcy and Sham sul Huda, 
JJ.) Asimuddin Sardar v. Emperor. 

32 C. Xi J 89 

S- 401 — Offence under — Essentials 

of belonging to gang associated for habitually 
committing theft — Evidence — Sufficiency of 

The gist of the offence under S. 401 is 
association for the purpose of habitually com- 
mitting theft or robbery and habit is to be 
proved by the aggregate of acts. 

An order under S 110 of the Criminal 
Procedure Code against the accused, and 
detention in jad for fadure to furnish security 
thereunder, do not bar their subsequent trial 
and conviction under S. 401 of the Penal Code. 

Evdence of previous conviction of theft 
and of being bound down under S. 110 Cr. P. 
C is not admissible on a subsequent trial of 
the accused under S. 401 I. P C. to prove 
either the commission of -such offence or bad 
ch arac ter 

, 27 Cal. 139 ; 16 C. W. N. 69 ; followed. 

Quaere . Whether a previous conviction may 
be used for the purpose of proving only associ- 
ation. 

Evidence of the commission of several thefts, 
of meeting together at different places before 
and after the commission of thefts and bur- 
glaries in bazaars, boats and houses, of being 
seen on various occasions carrying away stolen 
articles or found in company under circum- 
stances suggesting complicity in thefts and 
burglaries, and evidence of systematic thefts of 
cattle by individual accused are held sufficient 
fo support a conviction under S. 401. I. P. C. 


PEJTAXi CODE, S- 406. 

Sham sul Hilda and Duval, JJ) KasEm Ali 

v 9 Emperor. 47 Cal 154 : 

31 C li. J- 192 : 55 I.C.994: 

21 Or. L J. 386. 

S. 403 — Offence under—When com- 
plete. 

The offence under S 403 I. P C. is complete 
the moment the accused receives or retains the 
money with a dishonest motive of appropriating 
it or converting it into his own use, and the 
fadure to return it to the complainant’s 
master at Pa f na city was not an essential 
ingred’ent for the offence of misappropriation. 
(Jzvala Prasad , J.) Gowkaran Lal v. SarjU 
Saw. 1 P. L. T 200: 

56 I. C- 775 : 21 Cr. L, J. 519. 

Ss. 403 and 40 6— Partnership — 

Complaint by one partner against another if 
maintainable. 

A criminal action agamst a co-partner by a 
partner under S. 403 or S. 406 I, P. C is 
I maintainable provided the other ingredients 
justifying the prosecution are present. (Sultan 
Ahmad, J.) Bhudarmule Marwari v. 
Ramchander Marwari. 

1 P. Ii. T. 197: 55 I. C, 674 : 

21 Cr. Ii, J. 338. 

Ss. 405 and 408 — Breach of trust 

by partner civil and criminal liability — 
Function of criminal court. 

A matter which is ex-facie a civil dispute 
should not be entertained by the Criminal 
Court unless the prosecution is able to prove 
clearly and beyond doubt that the accused 
acted dishonestly and with a view to enrich 
himself clandestinely at the expense of those 
with whom he was working and with whom 
he was bound by a fiduciary relationship. 
(Seshagiri Aiyar and Moore, JJ.) Koorath- 
alwar Chetty In re. 11 L W, 144 : 

55 I C- 469 - 21 Cr. L J. 309. 
Ss- 405 and 40 Q—Criminal mis- 
appropriation or breach of trust — Clerk 
authorized to receive moneys. 

Where a clerk in the service of an es tate is 
authorized to receive money on its behalf 
and to pay them into the estate treasury, 
money so received by him is not his money for 
which he has merely to account to the estate 
but is actually the estate money over which 
he is entrusted with domination only. If he 
misappropriates the same, he commits cri- 
minal breach of trust, punishable under S* 
40S of the Penal Code. The offence is not one 
merely falling under S. 403, 9 Cal L, J. 237 : 
foil. 12 Mad. 49 expl. (Krishnan, J .) Pindi- 
proeu Venkata Subba Rao v. Emperor. 

12 L W. 295 : (1920) M W IT 518: 

58 I C. 824. 

*S, 406 — Criminal breach of trust — • 

Agent entitled to adjust collections towards 
remuneration^Reteution of money. 

The accused was employed as agent for 
collection of taxes by the Uqion 
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He was to take 10 percent of the collection 
as remuneration and to hand over the balance 
to his master or to pay the money into the 
treasury, no period bemg fixed for the latter 
purpose. He was convicted on a charge under 
S. 406 I. P. C. for having faded to account for 
a certain sum of money collected by him. 

Held , that as the accused was entitled to 
deduct his remuneration from the collections 
and as no period was fixed for payment into 
the treasury a charge of criminal breach of 
trust could only be mamtained after an 
adjustment of accounts. The mere fact that 
he retained the sums collected not be ; ng 
conclusive proof of criminal breach of trust 
the conviction was therefore not maintainable. 
(Sultan Ahmed, J ) NURUL Hassan v. Emper- 
or. 56 I C. 669 : 21 Or. L J 509 

S. 406~Criminal breach of trust — 

Offence what constitutes' — Conversion or dis- 
posal of property. See Cr. P. Code, Ss. 179 
and 181 (2). 54 I C- 677. 

S- 408 — Criminal breach of trust — 

Charge too vague — Misappropriation of defi- 
nite sums to be proved — Cr. P. Code , S. 222 (1) 
and (2). 

Where a charge of Criminal breach of trust 
is made against a general agent of a trader with 
general authority to expend money, the cases 
must be rare in which it is sufficient to charge 
a net balance as having been misappropriated 

S. 222 (2) is merely a particular illustration 
governed by Cl. (1) which the Legislature has 
enacted so as to make a case free from doubt 
which might otherwise give rise to serious 
doubts, 33 All. 56 dist. 

It is not permissible to allege a net balance 
and convict on proof of an offence in regard to 
some more or less indefinite portion of the 
amount. 

Use of the Criminal Courts to recover a 
Civil claim condemned Grant of “ compensa- 
tion ” out of the fine in such cases disapproved 
(Walsh, J.) Mohan Singh v Emperor. 

42 AIL 522 : 18 A- L J 633- 

g 409 — Criminal breach of trust 

— Non-payment of money to person other 
than master. 

The accused who was a Sub-Post Master 
was asked to make payments for some cash certi- ! 
beats. The value of each certificate was Rs. 
8-2-6 and this amount was paid by the Govern- 
ment for payment to the certificate holders 
The accused paid them Rs. 7-3-6 each and 
himself appropriated the balance. Held , that 
the accused was guilty of criminal breach of 
trust within S, 409, I, P. C. 10 Bom, 256 not 
foil, (ffnox, J t ) Sita Ram v. Emperor. 

42 AIL 204 3 18 A- L- J 93 : 
55 I. C. 476 : 21 Cr. L J. 316- 

1 — Receiving Stolen properly — 

Duty to account for recent possess ion—Tria l 
by jury'— Explanation of accused. 


PE TAL CODE, S 411. 

Where recent possession of stolen property 
by the prisoner ; s established, and he offers an 
1 explanation wV'ch the jury thinks may be 
reasonably true, though they are not convinced 
I that is true, the prisoner is entitled to an 
| acquittal because the Crown in such a case has 
j not d : scharged the onus of proof that rested 
upon it. 

In a case under Section 411, I. P. C., in 
charging a jury it should be pointed out that 
the stolen goods referred to must be possession 
soon after the theft or that the stolen goods 
must have been recently stolen. (Sanderson 
C. J. and Walmsley , J ) Hathem MoNDAL v. 
Emperor. 24 C W IT 619 : 

31 C.LJ 310 : 56 I C 849 : 

21 Cr L J. 545. 

S 411 — Receiving stolen property — • 

Evidence necessary to prove offence. 

Where a person is charged with receiving 
or being in possession of property alleged to 
have been stolen, an important factor is the 
value of the property and as to this the Court 
should insist on having direct evidence as the 
accused is entitled to have some sworn testi- 
mony of value which he can cross-examine, 
(Walsh, J) Mahboob v. Emperor. 

56 I. C- 856 : 21 Cr. L. J. 552- 

S 411 — Receiving stolen property— 

House-occupied by several Persons — Convic- 
tion. 

Where stolen property is found in a house 
occupied by several persons, it is not enough 
to show that the property was found in the 
house to convict a member of the family who 
might have had nothing to do with bringing or 
keeping it there. (Kanhaiya Lai , J. C.) 
Bashir Ahmad Khan v. Emperor. 

22 O. C 256 : 54 I, C* 248 : 

21 Cr. L. J. 40. 

* S 411 — Stolen property-— House in 

possession of manager of joint Hindu family 
— Liability — Joint trial. 

The manager of a joint Hindu family is 
prima facie responsible for the illegal posses- 
sion of stolen articles found in his house un- 
less the presumption is rebutted upon the 
particular facts and circumstances of the case 

fl919) 4 P. L. J. 525 distinguished. 

Where the possession of different stolen 
properties found with different accused persons 
is under the joint control of all of them,* 
or is due to concert or collusion amongst 
them, a joint trial of all of them is not illegal. 

33 Cal. 1256 followed, (Jwala Prasad, J.) 
Musai Kamat v. Emperor. 

ILL T. 431* 
58 I C 341 : 21 Or- L. J. 757, 

S 41 1 — Theft of cereals — Identifica- 
tion — Conviction — Nature of evidence — Ex- 
clusive possession. 

To maintain a conviction under S. 411 I. P. 
C. where the stolen property consists of cereals 
the fact that cereals found in the hou$e qf ^ 



782 


7Si OF INDIAN 

PENAL CODE, S. 415- 

person residing in the same village correspond 
with the alleged stolen cereals is not sufficient 
to establish the identity ot the stolen cereals 
with those found. It must be shown that the 
cereals stolen were peculiar, the like of which 
could not be in the possess 1 ' on of any other 
villager. Moreover the exclusive and conscious 
possession of the stolen articles must be 
brought home to the accused. ( Sultan Ahmad , 
/.) Shiek Sharafat v. Emperor. 

1 Pat. L, T 727 : 
21 Or. L. J. 673 : 57 I. C 913 

g 415 — Dishonest concealment of 

facts — Presumption of knowledge of law — 
money borrowed by minor as major — ■ Exten- 
sion of minority by appointment of guardian 
— Whether knowledge can be presumed. 

A minor in respect of whom a certificate of 
guardianship had been granted to his mother 
borrowed while he was between the ages of 18 
and 21 two sums of money from a person who 
was not aware that a guardian had been 
appointed. He was prosecuted on a charge of 
cheating. The Magistrate found that he had 
cheated the creditor by dishonestly concealing 
from him the fact that his mother had been 
appointed guardian and that he had not yet 
attained the age of 21 ; and also that he had 
borrowed the money without inteuding to 
repay it, held, no revision lay ; that it could not 
be persumed against the accused that he knew 
what would be the legal consequences of the 
certificate of guardianship obtained by h?s 
mother in enlarging the period of his minority 
and the conviction was upheld on the ground 
that it was established that he had borrowed 
the money dishonestly n~ot intend 1 ng to repay 
it. (Piggot, J.) Sada Ram Emperor. 

18 A* L. J. 408 : 
58 I. C. 253 : 21 Cr. L J. 749 : 

S. 420 -"Cheating contract illegal — 

Offence . 

The mere fact that a transaction does not 
amount to a legal contract because its object 
is unlawful and opposed to public policy, is no 
warrant for holding that no criminal offence 
can be committed in the course of the transac 
tion, Where the accused represented a woman i 
of the Rajaput caste to be a kubi and com- 
plainant, who wanted a wife, was induced to 
pay a sum of money to the accused for her and 
marry her. 

Held, that the accused were guilty of the 
offence of cheating under S. 420 I P. C. 
(Batten O J. C) Local Governments 
Jhamsingh. 58 I C- 820- 

-S. 420— Cheating — Facts essential 

to constitute offence. 

To sustain a conviction of cheating under 
S. 420. 1. P. C. the prosecution must prove 
that the person cheated was dishonestly 
induced to do something which he would not 
have done unless he had been deceived and 
thqt the a^t done was likely to cause damage 
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to that person in property and the damage 
must be proved by evidence as much as any 
other part of the offence. (Knox, J ) Hanu- 
man v. Emperor. 57 I. C. 103 : 

21 Or. L. 3. 583. 
Ss. 420 and 477— cheating— Frau- 
dulent Cancellation ot document — Criminal 
Court if can enquire See (1919) Dig Col. 869. 
Hira Lal Ghose v. Ma Khan L\l Daw. 

54 I- C. 64. 

S 420— 1 Offence under — Delivery of 

property to b s induced by accused's cheating 
and not by the representations of a third 
person . 

For a conviction under S. 420 I. P. C it was 
necessary for the prosecution to prove that there 
had been not only an act of cheating on the 
part of the accused but also by that very act of 
cheating the person cheated was induced to 
deliver property. If property is delivered 
ow'ng to the effective inducement of a third 
person’s assurance there is no offence under 
the section. (Knox, J.) Mata Prasad v. 
Emperor. 18 A- L. J. 371 : 

55 I. C- 730 : 21 Cr. L J. 362- 

S • 424 — Mischief --Trees — Landlord 

and Tenant — Bona fide claim. 

When a bona fide claim of title is raised, 
founded or unfounded, the accused is entitled 
to acquittal but whether the claim is raised 
bona fide or not is a question of fact and has 
to be determined in the circumstances of each 
case,! and no case can be a true authority for 
another. 

The finding as to “ dishonest w or “ fraudu- 
lentd’ removal can be implied from the Judg- 
ment read as a whole, there being no charm 
in the use of the particular words. (Jwala 
Prasad , /.) PANCtfi Mandar v. Emperor. 

1 Pat. L. T. 318: 

57 I. C. 273 : 21 Cr. L J. 609. 

’-Ss, 425 and 430— Diversion of 

water — Cutting open bund not belonging to 
complainant — Bona fides — Mischief. 

The case for the complainant was that the 
accused had cut open a bund and caused a 
diminution of water supply to her fields. The 
bund was not proved to belong to the com- 
plainant. There was evidence that the accus- 
ed has been in the habit of obtaining a permit 
for diverting the water like this in previous 
years and that he did the act anticipating the 
permit he had again applied for ; 

Held, the action of the accused did not 
amount to mischief under Ss. 425 and 430 I. P. 
C. (Seshagiri Aiyar and Moore, JJ ) Kullap- 
pa Naicker v Palaniammal. 

27 M- L T- 214 : 11 L W. 148 : 
(1920) m W. ]SF. 131 : 54 I. C 617 : 

2t Cr.L J. 137. 
426 — Mischief— Mono, fide asser- 
tion of right— Wrongful loss. 

Where a tenant in the bona fide assertion of 
a customary right, without interring to c^use 
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wrongful loss cuts down an ancient tree stand- 
ing on his holding, he cannot be convicted of 
the offence of mischief under S. 426 I. P. C. 

(. Piggott,] ) Pitam Singh v. Emperor. 

58 I. C 828 

-S. 441 — Criminal trespass— Proof 

of intention . 

An unlawful entry upon property does not 
amount to criminal trespass unless one of the 
intents mentioned in S. 441 X P. C. is made 
out by the prosecution or found by the Magis- 
trate. (Dtake-Brecktna a, J. C.) Pirb\x v. 
Baji. 54 I. C 620 : 21 Cr. L. J 140. 

— 1 -SS. 447, 457 and 511 — Criminal 

trespass — House Trespass — Attempt . 

To constitute the offence ot house trespass it 
is necessary that an entry should have been 
effected into the house or buildmg. Mounting 
the roof of a house with intent to enter the 
house is not house trespass nor even attempt to 
commit house trespass but merely a prepara- 
tion for the offence of house trespass and is 
pun'shable as criminal trespass under S. 447 
i. P C. {Duckworth, J) Bytvva Khan v 
Emperor. 12 Bur. L T 222- 

— S 447 — Offence under — Exposure of 

goods for sale on public road 

The exposure ot goods tor sale on a public 
road belonging to a D’strlct Board, the collec- 
tion of the tolls leviable on which is leased to 
another, is not an offence under S. 447 I. P C 
{Knox, J ) Barfi Lal v Emperor. 

55 I C 721 : 21 Cr L J 353- 

3 s. 456 and 457 —Charge— Convic- 
tion under S 457 —Appellate Court, whether 
can convict it ft ler S 456. 4 

Where the accused was tried and convicted 
for an offence of lurking house-trespass under 
S. 457 I. P. C but the Appellate Court having 
found that the object was not to commit thett, 
but to insult or annoy a woman con vie ed him 
under S. 456 I P. C. 

Held, that the conviction by the Appellate 
Court for an offence under S. 456 I P. C. . for 
which he was not tried, was illegal. {Das, J.) 
Raghu Singh v. Emperor. 

1 P. L T 221: 

56 I. C 592 : 21 Cr. L J. 493. 

s s< 4 Q 5 an( x 4.71— Forgery— Dis* 

honest intention — Forging receipt for ob- 
taining a certificate of-solvcncy to secure 
contract. 

A declared insolvent w'shing to obtain some 
contract work was asked to produce an order 
to the effect that he was solvent. Xn order to 
obtain the necessary certificate of solvency he 
produced before the Official Receiver a forged 
receipt showing that he had pa : d up a certa'n 
debt which the creditor had written off as a-bad 
debt. 

Held, that the intention of the accused was by 
means of deceit to obtain a wrong kd gam for 
himself, so that he had acted dishonestly and 
was rightly convicted unde** Ss, 465 ? 471 I. 
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P. C. {Gokul Prasad,]) Abdul Ghafoor v. 
Emperor. 18 A. L. J, 1137. 

g 477 ( a ) —Replacing stamps on 

documents by used up stamps, if offence under. 
See (1919) Dig Col 874. EMPEROR v. BibhU, 
DANANDA CHAKRAVARTHI. 

54. I. C. 892 : 21 Cr. Xi- J. 188- 

S. 494 — Bigamy— Trial Court not 

having jurisdiction— Transfer of case to pro- 
per Court. 

Accused No. 2 was charged with bigamy 
under S 494 X. P. C and accused No. with 
abetment ot that offence The Second marri- 
age took place in a village in the Bahraich 
district which was outside the jurisdiction of 
the Assistant Sessions Judge ot Kheri to which 
Court the case was committed for trial. The 
Assistant Sessions Judges referred the case 
under S 215 Cr. P. C. to the Judicial Commis- 
sioner for transfer of the case to Bahraich 
- district. 

Held, that the proper order in the case was 
to set aside the proceedings of the Courts on 
Kheri as being without jurisdiction.. 

An offence under S. 491 I P. C is cognizable 
only after a complaint has been made by an 
aggrieved party and the Court would quash the 
conviction leaving it to the complainant if he 
thinks fit to go and prosecute his case in the 
proper Court ( Lindsay , J ) Emperor v. Sheo 
Dayal. 23, O C 87: 

57 1 C. 459 : 21 Cr. L J. 635. 

— S 494 — A Hindu lady becoming 

convert to Islam faith and marrying 1 a 
mussalman husband — Offence . 

The accused, .wife of the complainant 
changed her- religion and became a Mussalman, 
and a month latter married a Mussalman. 

Held, that the mere fact of her conversion to 
Islam did not dissolve the accused's marriage 
with complainant which could only be d : ssolved 
by a decree of a Court. Consequently she was 
guilty of an offence under S. 491 I. P. C. 18 
Cal 264 foil. 

4 Bom. 330 49 P. R, 1907 5 P, R. (Cr.) 1919 
32 P. R. (Cr.) 1870 refd. to. 

The accused's ignorance of the law could be 
taken into account in extenuation of the punish- 
ment. (Abdool Raoof, J.) Mussumat Nandi 
v. Emperor. 1 Lah. 440, 

*S. 498 — Detention— Meaning of—* 

Woman living of her own free will — Refusal 
to go back to husband. No offence. 

Where the facts found were that the woman 
was living with the accused of her own free 
will and had no desire to return to the husband 
that when the husband, went to the accused's 
house and claimed her, she deliberately turned 
her back on- him and walked into the house and 
that the accused did not then make her over to 
the husband, it was held, that the accused could 
not be convicted under S. 449 X, P. Q, of detain- 
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ing her. ( Piggott , J ) Lachman Ciiamaa v. 

Emperor. 18 A- L. J. 311 : 

56 I C. 209 : 21 Cr. L. J 417. 

S. 498 — Enticing away a married 

woman — Connivance of husband . 

A conviction under S. 498 I. P C is not bad 
merely because the husband connived at the 
taking away or concealing of the wife. (Das,J.) 
Ganesh Ram v Gyan Chand 

541. C 619 : 21 Cr. L J 139- 

— S. 498 — Essentials of offence. 

To sustain a conviction under S. 498 X. P. C. 
it must be proved that the woman had been 
enticed or taken away from her husband's 
house and that she was detained for the 
purpose of illicit intercourse. The mere fact 
that she was seen outside the accused's house 
is not sufficient. (Banerji,J) Deonandan v. 
Emperor. 55 I C. 863 : 

21 Cr. L. J. 383 

-S. 498— ‘Evidence of marriage— 

Mere statement of complainant whether suffi- 
cient — Strict proof necessary. 

Wher e in the case of a conviction under 
S. 498 of the Indian Penal Code there was no 
better evidence of marriage between the com- 
plainant and the woman than the mere state- 
ment of the complainant that he was married 
to her it was held, that the conviction could 
not be sustained. 20 All. 166 referred to. (Knox, 
J .) Buddhu v. Emperor. 

42 AIL 401 : 18 A- I». J. 411 . 
55 I. C- 736 : 21 Cr. I». J. 368 

S- 499 — Defamation — Imputation 

intended harm to reputation — Actual harm if 
necessary. 

To complete the offence of defamation as 
defined by S. 499 of the Indian Penal Code, 
there must be an imputation with reference to 
a person intending to harm or knowing or 
having reason to believe such imputation will 
harm the reputation of the person against 
whom the imputation is made. It is not an 
essential pari of the offence that harm should 
be caused to the reputation of the person 
against whom the imputation was made. 17 
Bom L. R. 82 diss. (Shah and Crump , //.) 
Emperor v. Pimento. 

22 Bom. Ii. R. 1224 

• S. 499 — Defamation — Privilege — 

Absolute privilege — Party to judicial proceed- 
ings — Statements filed in Court — Civil and 
criminal proceedings. 

In this country, questions of Civil liability 
for damages for defamation and questions or 
libility to criminal prosecution do not, for 
purposes of adjudication stand on the same 
basis. 

If a party to judicial proceedings is pro- 
secuted for defamation in respect of a state-j 
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ment therein on oath or otherwise his liability 
must be determined by reference to the 
provisions ot S. 499, I. P C. Under the 
Letters Patent the question must be solved by 
the application of the provisions of the Indian 
Penal Code and not otherwise ; the Court 
cannot engraft thereupon exceptions derived 
from the Common Law of England or based on 
grounds of public policy. Consequently a 
person in such a position is entitled only to 
the benefit of the qualified privilege mentioned 
in S. 492, 1. P. C. 

If a party to a judicial proceeding is sued in 
a Civil Court for damages for defamation in 
respect of a statement made therein on oath or 
otherwise, his liability in the absence of statu- 
tory rules applicable to the subject must be 
determined with reference to principles of 
justice equity and good conscience. 

There is a large preponderance of judicial 
opinion in favour of the view that the princi- 
ples of justice, equity and good conscience 
applicable in such circumstances should be 
identical with the corresponding relevant rules 
of the Common Law of England A Small 
minority favours the view that the principles 
of justice, equity and good consc'ence should 
be identical with the rules embod : ed in the 
Indian Penal Code. 

; In order to take a case out of the primary 
rule enunciated in S. 499, of the Penal Code 
! and to bring it within either exception S or 9, 
good faith on the part of the person who makes 
or pubbshes the imputation must be establi- 
shed (Mookevji, C J. Fletcher, Richardson, 
Walmslcy and Buckland, JJ.) Satis Chandra 
Chakravarti v. Ram Dayal De. 

24 C W. TS. 982 : 32 0. L J 94. 

S- 504 — Essentials of offence under 

— Intentional insult • — Likchood of breach of 
the public peace — Rude or insolent behaviour. 

Under S. £04 I. P, C. it is necessary that the 
the insult should have been intentionally 
caused, and thereby provocation given with the 
intention or knowledge that such provocation 
! was likely to cause the person provoked to 
! break the public peace or to commit any other 
; offence. 

Where the accused a furniture- dealer was 
alleged to have insulted a lady customer by not 
: getting up, when told by her to do so from the 
I chair on wh : ch he was sitting in his shop and 
i by refusing to give her some furniture which 
| her husband had on the previous day asked 
him to supply on hire. Held, that although 
; his conduct might have been very discourteous, 
i rude and insolent, yet that could not be suffi- 
cient withiti S. 504 to constitute the intentional 
insult, or to establish the intention or knowledge, 
required for a conviction under that section 
[Barter ji, J.) Rahim Baksh v. Emperor, 

18 A- L. J. 515 : 56 I O 435 : 

21 Cr* L. J 451, 
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PENSIONS ACT, (XXIII of 1871) 

S- 4 — Certificate from Collector — suit for 
Share — Sardcsh mukhi Haq-suit against 
Secretary of State . 

A suit against the Secretary of State for 
India m Council to recover a share m the 
Sardesbmukhi Haq cannot lie in the absence 
of a certificate under S. 4 of the Pensions Act 
1871, 

S. 4 of the Pensions Act 1871, so far as it deals 
with pensions and grants of land revenue, is 
ultra vires , since an action would not lie 
against the East India Company on a grant of 
Land Revenue as the grant was in exercise of 
their soverign rights. (Macleod C, J. and 
Fawcett , j) Madhavarao Moreshwar 
v. Secretary of State for India. 

22 Bom L R 1176 

3 4 — Land tenure — Grant of a vil- 
lage ■ — Decision of inarn Commissioner — 
Grant of soil — Collector’s certificate. 

Where ths grant of a village is continued by 
the Inam Commissioner as Inam. excluding 
the ancient Hakdars and Inamadars, in the 
grantees family so long as their male decend 
ants are alive the grant conveys to the grantees 
not merely the revenues of the village but the 
lands also. 

The claims to such a grant can be entertain- 
ed by the Civil Court in the absence of a certi- 
ficate from the Collector under S. 6 of the 
Pensions Act. ( Macleod , C.J. and Heaton, J.) 
SaydaNmia v. Hassanmiya. 

22 Bom. L. R. 959 . 58 I. C. 331- 

-Ss 5 and 6 — Mnafi rights — -Suits 

for declaration. 

A suit against Government foe a declaration 
that the pltfi is entitled to muafi fights m a 
certain mahal is barred by Ss 5 and 6 of the 
Pensions Act. {Ameer AH, J.) Hakim Shi am 
Sundar Lal v. The Secretary of State 
for India. 

12 L. W. 311 : 57 I- C 156 (P C.) 

S 11 — G rants for past services if a 

“ pension 99 Grants of money and of revenue 

Every grant made for past services is not a 
“pension” in the words of S. 11 of the Pen- 
sions Act irrespective of its nature. 20 M. L. J. 
8S foil. 

The pensions Act 1871 draws a distinction 
between pens : ons and grants of money and 
land-revenue. 30 Mad. 153 : 4 Bom. 432 foil. 
(Oldfield and Seshagiri Aiyar , JJ .) JOGIRDAR 
Rama Ryo v. Kottippi Thi.mma Redde 

11 If. W. 398 : 54 1 C. 331- 

RIjB A.TF&FL —Admission — Criminal trial 
• — • Defence. 

In a case of murder, it is belter not to take 
admissions from the Counsel tor the defence at 
ail — Every fact ought to be strictly proved on 
the record (Knox and Walsh , JJ.) Sheq 
Ra tain Sing i v. Emperor 

58 Z O. 457 : 21 Cr, L. J 777. 


PLEADER AND CLIENT. 

Counsel — • Professional work— Inter- 
vention of solicitor essential — Professional 
etiquette. 

The usage and etiquette of the profession 
require ihat in all but some exceptional cases, 
Counsel should not undertake any professional 
work as regards which the relation of Counsel 
and client can arise except on the instructions 
of a solicitor. There is no statutory rule of 
law to prevent a litigant from the instructing 
Counsel directly or to prevent Counsel so 
instructed from appearing on behalf of a liti- 
ant, but Judges of the highest eminence empha- 
sized the importance of strict adherence to 
the long-established proiessional usage in this 
matter. In the Calcutta High Court departure 
from this practice has been allowed only in the 
case of appeals from the mofussil. 

There must be a real and not merely a for- 
mal compliance with requirements of profes- 
sional usage in this respect, which is “ expe- 
dient m the interest of suitors and for the 
satisfactory administration of justice 99 Conse- 
quently, communications should pass between 
Counsel and attorney and not between the 
Counsel and the lay client without the interven- 
tion of the attorney otherwise, the salutary 
principle that the attorney stands between 
client and his counsel in all legal proceedings 
might in substance be abrogated by means of 
personal communication between Counsel and 
client. (Mocker jee and Fletcher, JJ.) Jacob 8c 
Co. v. Rash Be h ary Ghose. 

31 C. L. J. 313 : 57 I. O 22. 

Miscondut- — Court — Disobedience to 

laws — Passive Resistance— Satyagraha Pledge 
signing of — Unprofessional Conduct, See 
Letters Patent (Bom) Cl. 10. * 

22 Bom. L. R. 13. 

Misconduct — ■Crificism of administra- 
tion of cirminal Justice in a district newspaper 
— Proceedings under S. 14 of the Legal Practi- 
tioners* Act not justifiable. See .Leg. Pkac. 
Act (xviii of 1879) Ss. 13 (b) and 14. 

11 L. Wk 122. 

Misconduct— Trade — Vakil not to 

embark npon, without permission of High 
Court — Entering into trade, meaning, of See 
(1919) Dig. Col. 878. In the Matter of Tika 

Ram. 42 All 125. 

PLEADER AND CLIENT —Authority 
to compromise— If includes authority to 
withdraw. 

Power to withdraw a suit unconditionally 
must be given specifically and cannot be im- 
plied from the. general words authorising a 
vakil to compromise. (. Seshagiri Aiyar, J) 
Ramasyvamy Pillai v. Badra Nayakkan, 

38 Mk L J- 322 : 27 M- L. T. 99 : 
11 L* W* 225 : 55 I. Q. 28L 
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Authority of pleader — Vakalatnamah 

— Pleader not accepting if entitled to act — 
Authority to withdraw or give up claim 
— ■ Agreement to he bound by special oath 

One oi the plainiiiis m a suit tor recovery of 
morsey died and her heirs were substituted in 
her place On behalf of the original phis, three 
pleaders A. B. and C were engaged. The sub- 
stituted plffs presented a second Vakalatnama 
on which only two junior pleaders B and C 
made a formal endorsement of acceptance 
though it contained the name of A also. 

Held, that as senior pleader oi the three A 
was entrusted with the management of the case 
on behalf of all the plffs. 

The two Vakalatnamas were simdar in terms 
and authorized the pleaders amongst other 
things to withdraw the suit or to give up the 
claim of the plffs to cite and examine witnesses 
or to refuse to examine the same and provided 
that all acts done by the pleaders ior the bene 
fit of their clients would be accepted by the 
parties as their own acts. 

Held , that the powers given to the pleader 
were very w de and when the V akalatnama au- 
thorized him even to withdraw the suit or to 
give up the claim of the plaintiffs the authority 
given and the words used were comprehensive 
enough to include also the step taken by the 
pleader in placing one of the defendants on spe- 
cial oath and agreeing that his clients should 
be bound by the answers given by the witness 
on such oath. ( Tcunon and Beashcroft, JJ } 
Me he it j vn Bibi v, Syed Faurruddin Hafiz 
24 G. W,1L 385 : 571, C 149 

PLEADINGS— Alternative case — Right to 
set up — “Inconsistent pleas — Proof of See 
(7910) Dig Col. 878. The Official Assignee 
of the Calcutta High Court v. Bidyasu- 
ndariDasi. 54 LC 700 

Alternative claim — New case — Dis- 
tinction between — Court not to give relief on 
the strength of a case not set up in pleadings 
. Ordinarily a plff. must be limited to the case 
which he puts forward in his plaint, though he 
may put forward an alternative case in his plaint 
in the commencement, so that the defendant 
may know if he has more than one case to meet 
and may not be taken by surprise. 

It is not open to a Court to make out a new 
case for the plaintiff which the defendant has 
had no rmrwpmhy to meet, (Shadi Lai and 
IV: ■ • C , , fj. j Mahomed Shah v, Fatta. 

15 p. li. R. 1920 ; 2 LaR. L. J. 56 : 

54 I. G. 43. 

-Appeal — “Presented out of time — Duty 

of Court to determine whether delay should be 
excused — Decision not to be postponed to final 
hearing See Lim act, Ss. 5 and 3. 

54 I. C. 36 

Change of case— Plaint based on speci- 
fic allegation — Decree on different allegation 
when proper. 
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Where a plff comes to trial with a specific 
allegation on which he asks the Court to adjudi- 
cate m his favour it is not open to the Court to 
arrive at a find ng m his fax our contarary to 
the allegafon set up J Fletcher and Duval, JJ ) 
Badaruddin v Herajtulla, 

54 I, C. 797- 

Change of case — Suit on easement — 

Decree on footing of natural right when can 
be given. 

A plaintiff claim ’ng a right based upon ease- 
ment and iaTng to establish the exerc ; se of 
the right ior the statutory period, cannot 
succeed upon his natural right. It is not open 
to the Court to make out a case not set up in 
the plaint and grant relief. 

Plamtiff sued for a declaration of right by 
easement to two mochas for drain mg of ram 
water from his lands but he failed to establish 
the exercise of the right for the statutory 
period. The Appellate Court, however give 
him a decree, holding that he was entitled to 
the natural flow of the water through the 
mochas . 

Held, that the decree could not be main- 
tained. The plaintiff having failed to establish 
the easement asserted by him it was not open 
to the Appellate Court to change the claim into 
one for the flow of natural water. The plain- 
tiff could not succeed upon his natural right 
to drain off water from higher to lower lands 
1 in the absence of evidence that the water 
' flowed in the usual course of nature and m 
undefined channels, and to succeed upon his 
natural right, the plaintiff must have specifically 
pleaded such right. (Sultan Ahmed, J,) Radhe 
Mander v . Fakir Mander. 

56 I, 0- 970, 

* Change of case — Suit for redemp- 

tion — Defence of Sham transaction — Finding 
that mortgage was intended to be a sale. 

In a suit tor redemption defendant set up 
that the transaction was a sham not intended 
to have any legal effect, but was, for the pur- 
pose of defeating a threatened claim to pre- 
emption, drawn up in order to make a transac- 
tion of a sale already completed. 

Held, a finding that the transaction was 
intended to take effect as a sale cannot be 
sustained, as such finding, in effect, sets up a 
case not advanced by the defendant. (Lindsay, 
J. C.) Saheb Baksh Singh v. Mahomed Ali 
Mahomed. 58 I. C- 115. 

Change of case — Suit as vendee — 

Relief on the ground of mortgage. 

Where in a suit for possession as a vendee it 
is found that the plaintiff is entitled to posses- 
sion not as a vendee but as a mortgagee, the 
defendant can repudiate the mortgage by 
paying the mortgage money, and a separate 
suit for redemption is not necessary. (Stuart 
and Kanhaiya Lai, A. J. CJ Bisram Singh 
v. Sanwal Singh. 23 O* O* 238 : 

57 I* C. 541 



791 

PLEADINGS- 


792 


THE YEARLY DIGEST 


—Change of case — Variation between 

pleadings and proof . 

A party who in the trial Court fails to 
establish the case which he set up, is not 
entitled to advance a new case in appeal nor 
is he entitled to a remand to enable him to 
establish his claim on the new case set up 
(Newbonld, JJ Durga Charan Biswas v. 
Kail ash Chandra Das. 54 I C 645- 

Confession and avoidance — Plea of 

what constitutes. 

A defence of confession and avoidance can 
be sa’d to have been raised only when the 
defendant completely admits the basis of the 
plaintiff's claim but -seeks to avoid the eifect of 
that admission by pleading, for example in the 
case of a suit on a contract, performance, fraud, 
release, limitation or otherw’se. (Drake Brock- 
man, J. C ) Ekoji Kunbi v. Akaji Kunbi 

54 1- C- 131- 

• Costs — • Partition suit— Order as to 

costs. See Costs. 11 L. W 5. 

Maintenance suit against heirs — 

Issue as between co-heirs inter se — -Plaintiff 9 s 
claim not affected — Decree against estate . 

A Hindu mother sued for maintenance 
against the two widows of her son. One of the 
widows set up a posthumous son whose 
paternity was denied by the other and he was 
thereupon added as a party. Held , that it was 
unnecessary to decide this question of paternity 
and that the proper decree to pass was one 
directing the amount allowed as main J enance 
to be payable by any one or more of the defend- 
ants who was in possession of the estate, out 
of, and in proportion to, the part thereof m his 
or her possession. (Tudball and Sulaiman , JJ.) 
Sarsuti Tewarin v Nandan Tewarin. 

18 A- L J. 828 

-New case — Claim based on easement 

— Decree on natural light not to be granted. 
See Easement. 57 L C 504- 

—New case — Court not to set up, 

The Court is not entitled to set up a case for 
plaintiff which not only he did not set up but 
which he through his Counsel definitely re- 
pudiated. (Shadi Lai and Broadway , JJ ) 
Anant Ram v. Bharat National Bank ltd. 

2 Iiali. L- J. 609 : 56 I. G 638. 

-New case — Not to be set up by court. 

The determination in a cause must be found- 
ed upon a case set up in the pleadings or 
involved in or consistent with the pleadings. 

A party cannot be allowed to succeed on 
a claim which .it does not set up but which is 
put forward for it by the Court. (Pratt, A. J. 
CJ Haji Chit v. Haji Kyaw. 

57 I. C 873 

PLEADING AIN D PROOP — Variation 
between — Object of the rule against. 

Every variance between pleading and proof 
is not fatal ; the Court must carefully consider 
whether the objection is one of iorm or sub- 
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stance having in view the purpose which the 
rule that allegation and proof must correspond 
is intended to serve viz , first to appraise the 
defendant distinctly and specifically of the case 
he is called upon to answer, so that he may 
properly make a defence and not be taken by 
surprise ; and, secondly to preserve an accurate 
record of the cause of action as a protection 
against a second proceeding founded upon the 
same allegations. (Mookerjee and Panton, JJ .) 
Kumar Satish Kanta Rai v. Satish 
Chandra Chattopkdhyaya. 

24 C. W\ N. 662 s 65 I- C. 689. 
POLICE ACT, (V of 1861) S. 9— 

Failure to return to duty — Punishment awarded 
—Accused called upon to join — Refusal to obey 
— Second offence — Distinct. Sec (7979) Dig. 
Col. 887. Emperor v. Narul Hasan. 

42 All. 22. 

g 29 — Order by Police Superinten- 
dent regidatiug duties of subordinates — Dis- 
obedience to. 

An order by a Superintendent of Police 
regulating the duties of mounted Police under 
command is a lawful order under S. 29 of the 
Police Act and a disobedience of such order 
renders the guilty person liable to conviction 
(Ad ami, J.) Mohamed Yusuf v. Emperor. 

56 I. C. 497 : 21 Cr. L J. 465. 

POSSESSORY TITLE— Good against 
all but true owne)\ 

Whether possession originated lawfully or not, 
the person in possession is entitled to the pro- 
perty and the trees thereon as against all the 
world except the true owner. (Broadway, J,) 
Sidhu v. Dhanna. 2 Lah L. J. 271. 

Suit on— -Proprietory interest — Grant 

of sannad from government — Dispossession 
Cl P. Code (7882) S. 325 A. 

If a person holding a full proprietary inter- 
est under a grant of a sannad from the Govern- 
ment has disposed of that property, a suit for 
repossession of the property so granted will not 
lie, notwithstanding any previous infirmity in 
his title, (Lord Shaw.) Ganpat v. Lalamiya. 

18 N: L B- 59 : 12 L W. 574 : 

56 I. C 673 (P.C) 

Valid against all except owner — * 

Heritability of . 

A person in possession of property without 
more has a good title against the whole world 
except the true owner. The possessory title is 
also descendible to his heirs who are entitled to 
continue in possession (Lindsay, J J Bazmir 
Khan v. Rustam Khan. 54 I- C. 398. 

PRACTICE — Adjournment — Discretion 
of Court. 

Where a case has been definitely fixed for 
hearing and witnesses have been called and 
expense incurred, and if owing to the default of 
one of the parties the Court has no power to 
hear the case, the court has a discretion to 
adjourn or dismiss it, but apart from an ex- 
press provision of law, is not bound to grant 
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an adjournment. (Dawson Miller, C.J y and 
Midlick, J.) Maharaja Sir Rameshwer 
Singh v . Harihar. 5 P L J. 390: 

1 Pat. Xj. T. 666 : 57 I- C 250. 

—Appeal — * Connected suits — Appeal 

filed in one suit — Conflicting finding — Power of 
Appellate Court to consider whole case. See 
Appeal. 56 I. C. 282, 

Appeal — Evidence — Objection to ad- 
missibility on the ground of want of registra- 
tion. See Registration Act, S. 17 (l) (b). 

57 I. C 58 

Appeal — Mew casc< — Defence under 

S 41 of Evidence Act. 

A plea that S. 41 of the Evidence Act 
operates to bar a suit can be taken for the first 
time in appeal. (Halifax, A J.C) Narayan 
v . Hardattarai 57 I. C. 612- 

— — Appeal — N ew plea — L imitation. 

A Court of appeal is bound to entertain a 
new ground of limitation, only when the point 
appears on the face of the record, to be support- 
ed by the evidence provided in the Court of 
first instance: 39 Cal. 941 Rel. (AstfosZj Mooker- 
jee and Fletcher, JJ) Bhusan Chandra Pal 
v. Norendra Nath Koer. 32 C. L J. 236. 

— Appeal — New question of law — When 

can be raised . 

Although the objection that the suit was 
barred by S. 66 C. P. C. had not been raised in 
the Court below and was not referred to in the 
grounds of appeal, the question being one of 
law it was allowed to be argued in appeal on 
the understanding that effect would be given 
to any defence that respondent might have set 
up had the matter been agitated in the Court 
below ( Shadi Lai and Broadway, JJ.) 
Abdul Hamid v. Muhammad Shariff. 

2 Lah. Ii. J. 353- 

'Appellate Court — Findings of fact — 

Interference with when justified. See Appellate 
Court. 24 C W. N. 800- 

" Appellate Court — New point — Inter- 
pretation of statute — Point allowed to be raised. 
See Appellate Court. (1920) Pat. 193. 

-Appellate Court — New point when 

allowed. See Appellate Court. 

31 c. L J. 259. 

-Contempt — • Official — • Assignee — 

Disobedience to verbal order — Procedure. See 
Pres, Towns Ins. Act, S. 33. 

47 Cal. 56. 

——Costs— Appeal as to, incompetent 
when no question of principle involved See 
Appeal. 47 Cal. 67. 

^ Costs — Appellate Court not to interfere 

except on matters of principle. See C. P. Code 
S. 35, 24 C. W. 1ST. 352. 

— Costs — Intervenor — Discretion of 

court. 

In an admiffistration suit one S. S. was 
allowed to prove an alleged claim against the 
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estate of the deceased and the Receiver of ihe 
estate was given liberty to contest it. Sub- 
sequently on the application of one P. C. he 
was given liberty at his own risk, as to costs 
to oppose the claim of S. S. against the estate t 

Held, that P. C's intervention did not change 
the character of the proceeding or alter the 
scope of the suit and as he voluntarily came 
into it as a prudent measure not of immediate 
protection but of possible personal benefit 
hereafter, it would be clearly unjust to make 
the claimant S. S. pay an additional bill of 
costs of the intervenor. (In Re Walts) 22 Ch, 
D, 5 In Re Schwabacher (1907) 1 Ch 719 foil. 

( Mookerjee C. J . and Fletcher , JJ,) Sou rend 
RAMOHAN SlNHA V. MURAEILAL SlNHA. 

24 C. W. XT 888. 

Cost — Probate proceedings . 

Where an application tor probate is opposed 
and the applicant is put to expense, the Court 
has power to award costs to the applicant as in 
a suit. (Coutts and Das, JJJ Chaudhuhy 
Sadho Charn Singh v. Mussammat Gan- 
geshwar Koer. 57 I. 0. 739- 

— Cross-examination — Suit against 

several defts . — Same supporting plff, — Proce- 
dure. 

The usual practice in cases where some of 
the defendants support the plaintiff's case and 
the others oppose it is to order that those who 
support the plaintiff's case should cross 
examine the plff's witness first, if they desire 
to do so and to call their evidence and address 
the Court before the defendants who oppose the 
plaintiff's case do so. 32 Bom. 599 appr. 
(Miller, C. J. and Mullick, J ,) Motiram 
Marwari v. Lalit Mohan Ghosh 

BP.L J. 645: 
1 Pat L. T. 676 : 58 I. C 238. 

— ■ • ■ - Discovery — Affidavit of document . — • 
Attorney-non disclosure, if amounts to breach 
of duty — Documents subsequently discovered. 

It is the duty of an attorney to be extremely 
careful in ascertaining from his client, who has 
to make an affidavit of documents what docu- 
ments are in his possession. It is further his 
duty, the moment he finds that there are other 
documents, which have not been disclosed, at 
the very earliest moment to bring those docu- 
ments to the notice of his opponent and give 
him an opportunity of inspecting them. 

Though in this case the attorney was wrong 
in not disclosing the documents subsequently 
when they came to his knowledge his conduct 
was not such as to justify any further investi- 
gation by a special bench. (Greaves, J ,) In The 
Matter of an Attorney. 

25 0. W. XT. 99. 

Fees off Expert witness — Costs. 

An expert witness who has conducted elabo- 
rate and technical experiments and investiga- 
tions ought to be allowed special expert's fees 
as part of the costs in the case. (Robinson J.) 
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Burma Railways Company, Limited v. 
Rangoon Municipal Committee. 

13 Bur L. T. 62 

High Court — Case heard by a bench — 

Rehearing by another bench. 

A case beard by one bench can be re-heard 
by another bench {i. e.,) a bench composed oi 
different Judges of the Court of the Judicial 
Commissioner. ( Lyle and Ashworth , A J C.) 
Baldeo Das v. The Bombay Mercantile 
Bank. 54 I C. 364 

High Court — Original side — Decision 

of single judge — Weight due to. 

A judge on the origmal side is ordinarily 
bound to consider with respect the decision of 
another Judge on the Original Side produced 
before him but that if he is convinced that the 
decision is erroneous, he is not under any 
obligation to follow it against his own judg- 
ment. (Mookcrjee, C. J and Fletcher, JJ.) 
VlRJIBUN DASS MOOLJI V. BlSSESSWAR LAL 

Har Govind. 24 c. W 2T. 1032 

H^h Court (Cal) — Original side— • 

Sale in execution of mortgage decree— Pro’ i- 
sions of O 21, R 89 C P j. not applicable 
See C. P Code O. 21, R. 89. 

24 C. W.N. 536 

High Court {Pat.) — Single Judge — 

duty to follow decisions of Bench. 

A Judge sitting singly is bound to follow a 
ruling of the Division Bench, and if he has any 
doubt about its correctness, he ought to send 
the case to a larger bench. (Jwala Prasad , J ) 
Emperor v. Heman Gope. 

1 P. L. T. 349- 
58 I. C 459 : 21 Cr. L. J. 779. 

Judge — Competency of to try casein 

which he was counsel for one of the parties. 

The practice which induces Judges volun- 
tarily to decline to hear cases with wnich they 
were connected as Counsel before their eleva- 
tion to the Bench, is but an evolution of the 
elementary maxim that no man should be a 
judge m his own suit and preside in a* case in 
which he is not wholly free, disinterested, 
impartial and independent. But this principle 
has no application when objection is taken to 
Judge trying a cause on the ground that he had, 
before his appointment, acted as counsel in other 
matters for one of the parties. 

The fact that a Judge was prior to elevation 
to the Bench engaged in the particular cause, 
is no dRcnnlif.cT.brn, though according to 
custom sane coned by lofig usage, a Judge 
would refuse to adjudicate upon a case if he 
had been engaged as Counsel therein or in a 
matter intimately connected therewith 

It is no objection to a Judge trying a case 
that before his appointment he was Counsel 
in other matters for one of the parties. (Moo- 
kerjee and Fletcher , JJ.) Jacob Sc Co. v. Rash 
Behaki Ghose. 31 C. Ii. J. 313 : 

57 I. C 22. 


New plea on appeal — Adverse pssses - 

si on* 

A plaintiff can succeed on a title by adverse 
possession pleaded even tor the first time m 
the Court oi appeal provided such a case arises 
on the facts stated in the plaint and the de- 
fendant is not taken by surprise 14 Cal. 592. 
{Mookerjee, A. J. C. and Fletcher , J.) Kassim 
Hassan v. Hazra Begum. 

32 Cal. L. J. 151. 

‘Originating summons — Lease' — -Cove- 
nant not to assign — -Breach — Determination of. 
See Cal. High Court Rules and Orders. 

24 C. W. KT. 1007. 

■ Pleader* s fee — ■ Certificate — Allaha- 

bad High Court Rules (Subordinate courts } — 
Ch. 221, R (1). 

In view or Explanation to Rule, 1 Cl. (1) of 
Chapter XXI oi the Rules for Civil (Subordi- 
nate) Courts certificates of fees must be tender- 
ed to the officer of the Court on or before the 
day first fixed for the hearing of the case, 
whether in tact on that day the case is reached 
or adjourned ( Mears C.J. and Pigott,JJ .) 
Ram Nath v. Hub Nath. 42 All 542 : 

18 A L. J. 638 . 57 I C. 203. 

Pleader's fee — Injunction suit — Mode 

of calculation — Punjab Chief Court rules and 
orders Vol. Ill Rr. 3 and 4. See (1919) Dig. 
Col. 887. Gurdit Singh v. Ishardrs. 

54 I. C. 90 5. 

Precedents— Single Bench rulings 

as precedent. 

Single Bench rulings of the High Court, if 
not dissented from or overruled are as much 
binding on the Subordinate Courts of the 
province as decisions of Division Benches. 
(RatHgan, C. J.) Sher Kkan v. Muzaffar. 
Khan. 1 Labu 25 : 55 1. C. 944. 

Precedents — Value of. 

A case is only an authority for what it 
actually decided. It cannot be quoted for the 
proposition that may seem to follow logically 
from it. 1901 A.C. 495. at. p. 506. foil. ( Kotval , 
A. J. C.) Seth Kisan Lal v. Nathu. 

16 N. L. B. 131 : 56 I. C. 44. 
Privy Council-Compromise of litiga- 
tion — Minor parties — Withdrawal of appeal 
— Formalities . 

On an application to withdraw an appeal to 
which certain minors were parties, it was 
stated by counsel at the bar before the Judicial 
Committee that the compromise was for the 
benefit of the minor parties thereto, and the 
opinion of counsel who appeared in India for 
the minors was also to the sapie effect. There- 
upon the Committee advised that. leave should 
be granted io withdraw the appeal upon the 
proposed terms. ( Lord Shaw) Sakin Bax v. 
Shkini Bai. 38 M. L, j: 431 : 

11 L. W- 486 : (1920) M W. TL 311 : 
18 A. Ii J. 499 : 22 Bom. L. B. 552 : 
55 I. C. 943 : 47 I. A. 88 {J>. Q.) 
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Privy Council — Concurrent findings 

of fact— Burden of proof . 

On the questions whether the wakfnama was 
obtained by fraud and undue influence and the 
executant, a purdanashin lady, understood the 
document. 

Held , that the onus of proof having been 
properly placed, there were concurrent findings 
on issues of fact which it was impossible lor 
the Appellants to displace. (Viscount Cave ) 
Syed Amatul Fatema Bibi v. Dew an Abdul 
Alim Sahib. 24 C. W. 'N 494 : 

28 M. L. T. 135 : 12 L W- 497 : 

32 a L. j. 447- (p. C) 

Procedure— Appellate Court — Lower 

Court admitting inadmissable evidence. See 
B. T. Act, S. 103, A. 1 p. L T 224. 

Procedure — Testamentary suit — • 

High court — Consent terms relating to mat- 
ters not falling within the testamentary 
jurisdiction of the court — Jurisdiction of 
court to deal with such terms . 

Where in a testamentary suit, consent terms 
are proposed some of which fall withm the 
testamentary jurisdiction and others do not, 
the decree may properly embody all the 
terms in a schedule for reference but its opera- 
tive part should be confined to such terms as 
are within its jurisdiction ; and the Testa- 
mentary Court should leave the parties to take 
separate proceedings under the ordinary origi- 
nal civil jurisdiction to enforce the remaining 
terms if necessary, (Martin, J.) BaiMonghi- 
BAI V. BAI RAMBHALAXMI. 

22 Bom. L. B- 1286. 

- - — - — Receiver appointment of — Joint family 
property. See C. P. Code, O. 41, R. 1. 

22 Bom. L. B. 217- 

Receiver, suit against— Without leave 

of Court — Application for leave after filing of 
suit— Jurisdiction. See Revenue. 

22 Bom. L. B. 319. 

• Second Appeal— N ew case not to be 

set up. 

In a suit for an injunction against certain 
tenants improperly using the land. 

Held, that the tenants after having failed to 
establish their plea of permanent tenancy 
could not in second appeal, ask for the scope 
of the suit to be enlarged and a fresh enquiry 
started for the purpose of determining whether 
pecuinary compensation to the plaintiffs would 
be sufficient. (Chaudhuri and Walmsley , JJ.) 
ISWARC HANDRA SAHA V. SASHINATH DaR 

Chaudhury. 55 I. C- 951. 

— Stare decisis — Applicability of the 

rule . 

The doctrine that the authority of long-esta- 
blished decided cases is to be maintained, is not 
ch uni .-ersal application. It has no applica- 
tion where the decision does not embarrass 
trade or commerce nor affects transactions 
which may have been adjusted, rights which 
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might have been determined, titles which may 
ha\e been obtamed or personal status which 
may have been acquired : 12 Mad. 398 Ret. 

Great importance is to be attached to old 
authorities on the strength of which many 
transactions may have been adjusted and 
rights determined But where they are plainly 
wrong and specially where the subsequent 
course of judicial decisions has disclosed weak 
ness in the reasoning on which they were 
based, and practical injustice in the consequen- 
ces that must flow from them, it is the duty 
of the court of ultimate appeal to over rule 
them, if it has not lost the right to do so by 
itself expressly affirming them : (190S) App. 
Cas 1. (Mookerjce, O C % J. Fletcher, N. R. 
Chatter jec, Teunon, Richardson, Chaudhuri 
and Huda , jj) Chandra Benode Kundu v. 
Ala Buk. 24 C. W FT. 818 : 

31 C. Xj J. 510. (F B.) 

Subordinate Courts' — Rulings of Chief 

Courts. 

Subord'nate Courts in the Madras Presidency 
should confine themselves to the rulings of their 
High Courts and not act on the strength of the 
rulings of the Chief Court. ( Oldfield , J.) Adepu 
Redi v . Ramayya. 12 L. W- 227. 

Suit for accounts — Commissioner and 

court- — Functions of — -Reopening of settled 
accounts, a matter for the Court and not for 
the commissioner. See Accounts, Suit 

1 Bah. 1> J. 220. 
Trial — Statement of judge as to in- 
cidents in — Effect of. 

The statement of the Judge trying a case as 
to what happened before him is conclusive on 
questions of fact. (Beachcroft, J.) Amjad v. 
Hasrat. 55 I C- 628- 

PBE-EMPTION— Co-sharer— Patti— Im 
perfect partition — Mahomedan Law. 

A plamtitf claiming to pre-empt under the 
Mahomedan Law as a co-sharer, must prove 
that be is one of the class of co-sharers within 
the meanmg of that law. 

In the case of an imperfect partition of a 
village where there is complete separation of 
all rights, the owner of a patti in that village 
cannot be regarded as a co- sharer in another 
patti and consequently he has no right to 
pre-empt. (Tudball and Rafique, JJ.) Mathu- 
ra Prasad v. Hardeo Baksh Singh. 

56 I. C- 174. 

Custom — 'Applicability of, to Hindus 

in Ahmedabad . 

The custom of pre-emption applies to Hindus 
in Ahmedabad. ( Macleod % C. J and Heaton. 
J) Motilal Dayabhai v. Hari Lal Magan- 
lal. 44 Bom. 696 : 

22. Bom. L B. 806 : 57 I C. 590, 

Custom — Kurabatdar karibi — Se$en 

or eight degrees removed— Effect of. 

A relation seven or eight degrees removed is 
not a near relation, and does not come within 
the definition of karabatdar karibi. If a custgov 
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exists for a karabatdar karibi to preempt, a 
relation seven or eight degrees removed is not 
entitled to that right. [Tudball and Rafique, 
JJ •) Gangamal v. Ram Sarup Mat.. 1 

58 I- C. 87. 

Custon — Proof of — Wajib-ul-arz — 

Entry in— Recording wishes of co-shavcr s. 

Where an entry in a wajib-ul-arz dealing with 
pre-emption records the wishes of the co- 
sharers as to what should happen in the future 
such entry is not binding on the members of 
the co-parcenary body as a village custom nor 
is such entry proof of the existence of the 
custom of pre-emption: ( Tudball and Rafique 
JJ.) Mahraj Singh a. Pitamber Singh. 

54 L C. 768. 

Decree amount — Deduction of costs 

and deposit of balance , if enough. \ 

A pre-emptor directed to pay into court a 
specific sum of money is entitled to deduct the 
amount of the costs awarded, from the sum he 
is directed to pay into Court {Lindsay, J.) Ram 
Lagan Pande v. Mahomed Ishaqkhan. 

42 All- 181 : 18 A. Xj. J. 162 : 

54 I: C. 395. 

Decree — Time fixed for payment — 

Appeal — Payment not made — Appellant not 
entitled to hearing on merits. 

Where by a pre-emption decree plff is 
directed to pay the pre-emption price within a 
specified time bur without doing so he prefers 
an appeal against the amount fixed, the fact 
that he had not complied with the terms of the 
decree as to payment is no ground for dismis- 
sing the appeal without goifrg into the merits. 

('. Tudball and Rafique , JJ J Jhandi Lal. v. 
Shiam Lal 54 I. C. 756. 

'Estoppel — Acquiescence — Knowledge 

of sale— Proof if essential. See Estoppel. 

22 O. C. 323 

- — - — * — ■ Good faith— Pre-emptor not in a 
position to buy. 

An inference that the plaintiff's suit for pre 
emption was brought in good faith in-as-much 
as the plaintiff was indebted and was a minor 
and the suit was brought under the guardian- 
ship of a woman who was in the keeping of his 
uncle and the plaintiff himself was not posses- 
sed of any means to enable him to purchase 
the property, is not justified. 

A man may be indebted aud yet may be 
anxious to get new property by further borrow- 
ing or obtaining financial assistance from his 
relations if he considers the bargam suffimentlv 
profitable. (Ranhaiya Lal , J . CJ At H\R- 
' HUSAIN V . Idu Shah. 23 0 C. 85: 

56 1. a 691. 

— ' — r- — House — Sale of house apart from 
s&e— ' Vicinage right of. Sec Mahomed an 
Lmv. 58 I. C. 534. 

, -involuntary sale— Whether custom 

applicable 1 to — Sale of insolvent* s property by 
Official Assignee — Public . sale— Failure of 
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Co-sharer having knowledge to bid there at — 
Tantamount to refusal — No further offer. 

Where on the application of a creditor a 
person was adjudged an insolvent and his pro- 
perty was sold by public auction by the official 
assignee it was held that a village custom of 
pre-emption as recorded in the wajib-ul arz 
which referred to voluntary sales by co-sharers, 
was not applicable to involuntary sale by a 
Court through the official assignee. 27 All., 
672 doubted and distinguished. 

Where an auction sale held by the official 
assignee was widely notified, and a pre-emptor 
having knowledge of the impending sale did 
not choose to bid at the sale, it was held that 
his failure to bid tor the property was tanta- 
mount to a refusal to purchase it and that 
therefore it was not incumbent upon the 
official assignee to offer the property to the 
pre-emptor at the price which had been ob- 
tained from the purchaser. 27 All. 670 not 
followed. (Tudball and Rafique , JJ.) 
Ghulam-M oh iuddin Khan v. Hardeo Sahai. 

42 All- 402 : 18 A- I> J 413 : 

58 I. C. 93. 

— Right to — • Collusive suit — Presump - 

Hon that pre-emptor is suing for his own 
benefit — Rebuttal — Onus — Punjab Pre-emp- 
tion Act — [I of 1913.) S. 15 — Right of a son „ 

Unless the contrary is clearly established it 
is to be presumed that the plaintiff sues for his 
own benefit. 

The mere fact that the plaintiff is a minor 
. and the son of the vendor does not prove that 
the suit is for the benefit of vendor, the motive 
which led the plamtiff to institute the suit and 
the source from which funds are now being 
derived do not prove that fact either, and it is 
immaterial whether vendor is helping his son. 

It was for the defendant (vendee) to strictly 
prove that the suit had been instituted for the 
benefit of the plaintiff's father and this he has 
faded to do. It did not lie on the plaintiff to 
prove that the suit was not for the benefit of 
his father. 

A son has a right to pre-empt apart from 
and independently of his father. 7 P. R. 1912 
Rel. on. ( Broadway and Bevan Petman, JJ .) 
Nazar Muhammad v. Sardar Muhammad. 

2 Lak Ii- J. 226. 

>Mokarrari right — Sale of — No right of 

pre-emption See Mahomedan Law, Pre- 
emption. 58 I. C. 534, 

Price — Property sold in lieu of mort- 
gage thereon — Real sale price — Market value 
— Amount of mortgage. 

The market value ot a certain property was 
Rs. 1250. There was a mortgage on it, the 
amount due on which was Rs, 2468. The 
mortgage purchased this property in lieu of 
the mortgage debt and a further sum of Rs. 
100 in cash. At the date of the sale, the per* 
sonal remedy of the mortgagee had become 
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time barred In a suit to pre-empt the sale, 
held, that the real sale consideration was the 
market value, Rs 1250 and not more, 
(Tudball and Sulaiman , JJ.) Jagat Sing i 
v, Baldeo Prasad. 

18 A- L. J. 974. 

Right to co-sharers in a sub-division 

of the same mahal but 7tot in the khata. 

The mere fact that the vendors and the ven- 
dees are co-sharers in some shamilat land 
appertaining to all the patti does not invest 
the vendees with any better right, for a vendee 
who was not a co sharer in the sub-division in 
which the share sought to be pre-empted was 
situated does not become a co-sharer in the 
sub-division because some of the land apper- 
taining to the village had been lumped together 
as belonging to all the parties instead of being 
imperfectly divided. Within the shamilat patti 
itself each patti to which the shamilat land 
appertains exists as if it were in miniature and 
no right of pre-emption can be claimed in 
respect of such shamilat land. 

Where a khata forms a subordmate and 
separate entity in a patti, in which defendants 
vendees have no share, and if the patti in 
which defendants vendees were co- sharers 
formed a separate sub-division of the same 
mahal, the plaintiffs who are co-sharers in the 
same patti have a preferential right of pre- 
emption. (Pandit Kanhaiya Lai, J ) Kaniz 
£ohra v. Nead. 

22 o. a 297 • 54 I- C. 032 

■-*, Righ t to — H aqiat — i — M ltd farriqa — 

Application to — Haqiat if part of the mahal 
In a suit for pre-emption relating to haqiat— 
mudfarriqa in a village the court found that 
the haqiat once formed part of the 20 biswas 
mahal but circumstances had altered and the 
said haqiat ceased to be part of that mahal 
Held, that the provisions of the wajib-ul-arz 
relating to pre-emption did not apply to the 
property in suit. (Tudball and Rafique , JJ.) 
Izzat Husain Khan v. Ram C hander. 

18 A. L J 120. 

— Right of- — Locality — Town or village 

— Question as to if can be raised in second 
appeal. See (1919) Dig. Col. 894 . Mahomed 
v. Jumma. 10 P. L. R 1920 : 54 

I. C. 046. 

Right to — Proprietor vendee joining 

with non-proprietor — Sale indivisible— Vendee 
proprietor if can resist claim in regard to 
his own share — Re-sale by non proprietor — 
j Lispendens, 

A proprietor vendee joining with himself 
non-proprierors in the purchase is in no better 
position than that held by the latter, and can- 
not resist the claim even in regard to his own 
share, where the'sale is indivisible and the deed 
does not specify the amounts to be paid by the 
several vendees, 

' 100 P, R. 900; 41 P. R. 1907, and 6 P. R, 
1914 Ref, 

D— si 
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A resale by a non-proprietor to a proprietor 
having taken place after the institution of the 
suit, the rule of lis pendens applied and the 
re-sale by a non-proprietor of his right after the 
institution of the suit cannot affect the plaintiff’s 
cla ; m notwithstanding the fact that it (re-sale) 
took place before summonses were served on 
the defendants, 29 A. 339 P. C. Ref. (Shadi 
Lai and Mar tinea it, JJ ) Pr\bhi v. Ha MIR a. 

1 Lah. L J. 209. 

Right to — Right given inter se— Sale 

to remote co-sharer . 

The Wajib-ul-arz of a village mentioned 
that in a sale of the property the vendor should 
offer to near cosharers and in case of his refu- 
sal to any other co-sharers in the village and if 
they refused, the right of sale was given 
in favour a stranger It was further 
provided that if he sold it to a stranger in spite 
of the w llingness of a co-sharer, the latter 
would have a right of pre-emption. Property 
was in this case sold to a co-sharer. Held , 
that on a proper construction the wajib-ul-arz 
gave a right of pre-emption to co-sharers intevsc 
(Tudball and Rafique , JJ.) Jaipal Rai v. 
Sah Deo Rai. 18 A. Xi J. 99 : 55 I C- 85. 

Right to — Right not in existence at 

date of suit — Subsequent accrual of rights 
Effect of. 

A plff*. in a suit for pre-emption must show 
that he is entitled to pre-empt not only on the 
date of suit but also on the da<e of the -decree, 
Where therefore on the date of the suit the 
defendant was not a co-sharer but acquired a 
share m the village by gift during the pendency 
of the suit held that the suit for pre-emption 
could not be maintained. 21 All , 441 applied. 
(Tudball and Rafique JJ) Behani Lal v. 
Mohan Singh. 42 All 268 : 18 A. I.. 

J. 220 : 55 1 C 71. 
Right to — Sale — Compromise of liti- 
gation. 

Where a suit for the recovery of property is 
compromised it does not amount to a sale of 
the land but to an abandonment by the piffs of 
their rights to obtain a dec : sion of the Court in 
a case which was genuinely contested, and 
therefore no claim for pre-emption was compe- 
tent. (Abdul Roof andBevan-Pctman t JJ.) Ma- 
sihuddin v. Matu Ram 

1 LaL. 109 : 551 C. 865. 

. Right to — Sale by Hindu father — Sale 

of son f s interest for legal necessity — Right of 
sons to pre-empt. 

A man cannot pre-empt a sale in which a 
portion of his own property has actually been 
legally and validy transferred. 

A Hindu father, who was the manager of the 
family property sold certain shares in property 
which belonged to the family. The sons sued 
to set aside the sale and in the alternative tor 
pre-emption of the share sold. Tne court lound 
that the sale was for legal necessity but decreed 
the suit for pre-emption. Held , that the sons 
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were practically parties to the sale and to allow 
them, to pre-empt would be tantamount to allow- 
ing a man to be both' vendor and pre-empior." 
(T&dbiUnnd Rafique, JJ .) Pratap Narain 
Singh v. ShiaeILal. 

42 All- 264: 18 A. L. X 116 : 

■; • v ' , 55 1 . c. 37 . 

— ~ — —Right to— Sale or mortgage — Sankcth 
pit a r mah'~Hy rant - of land in perpetuity — 

Zwyrpestgi renp - . , - * - ■ . — 

A deed described as shankalap >iamn with* 
power ot: transfer recited that the grantors had 
iftr consideration of the payment -of Rs. 81 
. wh.ich.was described as za r -e.peshgiya nba itfik i 
pnt/tRe -grantees in possession ot certain land 
amdotha-t the grantees were- to remain in posses- 
sion iox ever, subject to an annual payment of 
R' 5 ;. 3 ron accoun t o f tnalgn sari sarkar i . H dd, 
that the- document was an out and out sale of 
atrunder proprietary right and. was therefore 
subject to pre-emption. 17 O..C -p. 299 dist, 
tfdindsay.J') . Ram Suchit v. Sheo Sewak 
Singh:. 23 O O. 50 - 56 I. C. 629 

sU .1- l y-? Right^ to '-jvaj ib uharz — “ Bhai 
Bhalija — instruction . 

-«* In -a waji-b-ul-arz a right of pre empt-ion was 
■primarily 1 given- •- to 4 * Bhai ' Bhatija Sank 
Haqiyat The plaintiff pre-emptor was the 
bWir broLheridf the vendor, the' vendees were 
' cousins bemg the descendants of the great 
grand-father of the 'vendor,. Held , that the 
words M bhatija —m the ''vernacular has a far 
wider meaning “ than the words brothers 99 
'and "-'nephews 99 in English, and that the plain- 
■tiff had no preferential right as against the 
vendees ( Tudball and Rafiq, JJ.) - SaMte* 
■Siykxi v. Sher Singh. 18 A LL J 454 
.ih-- Sb :R. - r - .. LA 561 . G: 188 . 
'Ai — ftindc-dBona fide sale — Test of 

cy ‘prieeh-Effcct of fi-xihg'&f. ■ — 

To determine whether the price entered :m a 
^sale-deed has ‘ been -'fixed in good faith, the 
■Goiirt -is* entitled to examine whether there is 
-any -very great 'difference between that price 
-and - 'the market- value of the property. - If the ; 
--price entered In Lhe r sale-deed greatly exceedsThe 
-m arket- value • that fact would be. relevant to the ' 
Ts'sue.^f, 'good’ faith hut it- would- not of .course 
be ooen to the vendee to show special: circumr . 
■ Strhbce^ which induced 'him to pav a fancy price 
- fop „ the. , .property.^ • [LyR mid\ Ashworth, JJf) 
AU AIN- Pr.asa i>jv. Duega- SieghL. - . 

' " ' 22 O. C. 33f> ;,54 t I. C. 05. 

* — — c — yale-iof sha r e inm law suit— ^Whether 
■‘gives. i t f o-rise to-Sec.. •• 1 23 O. C 13. 

r — — —Suit_ fo r—Stlbj ett -matter of— Whole 
'property" sold to be c i deluded / v 
. 'The/plamrirf inLa'sufi for 1 pre-empt km'ny-ist 
.'sue to. .pre-empt* thfi. whole crooerty* su’d 6: 
'mortgaged and not Apotf iqri of u and m'respoc. 
'-of the whole transaction t (Thdb ill and Rdfiq, 

" IS 'A. Ii' J. 571 . C? io. 
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Waiver — Refusal to purchase \ at: 

price far below real value; - , j • -- d- A r 

A member o r an ngrmnltmml ‘tribe applied 7 
to the R-joa.v Conu ss one: .'or permission' to 
sell I'm i -till, ilis :v' >1 cadon ‘whs fcf warded' 
ho the -T-\ 'ihhbm, v; m \.*ent to the village to 
i make inquiries : and -o-n the Sth;.‘JapUary-l9-i3- 
the vendee offered/-. tp\ -.purchase the. land dor. 
Rs. 1,6GQ and, the housefor ;Rs 400.; • On- 19'th 
January hplSs; collaterals' of -H, stated that they 
were not prepared To- pay tmore; than Rs/ -950- 
; or Rs.. 966 for both thejpfoperties-anddeclinedj 1 
ho buy them, for' msre than- that -sum vThe’ 
properties were then sold to the -vendee. • • v? 

. Held , that - the conduct' -of the . plaintiffs- 
amounted to a waiver and that -they could -hot 
enforce their right of. pre-emption- 37 Alb;2d2;. 
33 All. 63f, Ref. - f • ?* 

.-Plaintiffs- had ( not reasonable; ground for / 
entertaining -’the. belief that 2,000 was ; ani 
excessive price {Shadi Lai ami , Marti neau- f JJ.}. 
Mukee Ram v. Ha^rjas,. . <- ILL ah 5Tt 
■ - - < 55 I C 879^ 

T — Withdrawal y ot\ claim - for - jpre-emp- 

tion superior rights— Effect ' on other ^-pro- 
emptor’s rights,’ - - 'r ' | ,iw 

The withdrawal by a former -proprietor- of 
his claim -.ior preemption with regard to, a 
portion of the property sold .gives’ an opportu- 
nity to the person, \vuo ha’s the next best right? 
to enforce pre-emption in regard to the portiop 
about which the {former had ^withdrawn his 
claim. 

A compromise by'- the' first pre-emptorwvitly 
drawing claim with regard’ to a portion eihtbh 
property sold-, left 'the rights of the Other ple- 
empior :i n respect of it Unaffected ahd d ; d^ nbt 
; hves t the vendee with any new title. • - {Pandit 
Kahhaiya Lai , J.) Re Si -RATAL -SiNGH- v. 

Indarpal Singh, 1 ’ 22 0 0 3 73 •' 

: ' 55 I C 830; 

—V — . — ■''Z'cmih'dciri village — Imperfect parti- 
tion of mahal into JepdrMe pattis— Wo rights 
Or property IjL in common — Owner of one 
patti — RigJfi of _ pre-emption in . respect of 
'another— Mahomedan Law ‘ \ ? T 

A‘ mahal w/ts “ i'pxperfecdy ! pp^tiripned^fthtp 
several separpr’e ^k^. in such a manner Lfhaf 
the b Wfier T> dtiikWatt Pfield no rights "or’pro- 
’peffy hi edmmon with the owner of any other 
patti t \ all the pd tfi s'n'befhg, < botvever -joi ntl y 
’ d ■? to G,s.\ir:i'ncn:y&r ~ 'ofthg 
rnah'^-U "Two '.'of '.L-thetb^a^i's^bein^'- bold 1 - td 
stfianghrg the owhet^ of di4oth’er patti -shed • 10 
pre-empt the sales. _ The wajib -ul-arz febbUd&I 
a 'custom; oRcre L em ctiofi..' but se* ' blit none nf 
its -inei’defits an- 1 * a d m R.e.l]/ ’ b .o ’ ruk \ 
MahoiUedaU : RYw arched ■ Held, -’m: -t-vj 
pTnmfiff 5 >a?- cwuer-' o' i.;je o. T>j patriS was 
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Rafiq, JJi) Mathura- Prasad v. Hardeo 
BakhSh Singh. - - 42 AIL 477 

18 A. L- J 518 

PBBS. BANKS ACT, S- %Z— Succession 
Certificate Act, Ss. 16 and 17 — Dividend — • 
Recovery of — Transfer of shares- — Right oj 
person 7 ::JdR : g succession ccrrifcai: - 

S. ^23 o. . V j'<- A:cy A;; .is Act. 1S75 
doss not prevent ’the -Bank, .irom 'accepting a 
succession -certificate granted under the Succes 
sion Ceni ideate Act, an^l yx:i"Z d mdends on 
shares in the'' Banh~ to e vs' : who has 
obtained the certificate and transierring the 
share' to him. ‘{Macteod, C. J. and Heaton, J.) 
Kumar Shri Ranjit-Singhji v. The Bank, 
of Bombay'. * “22 Born.Ti. R 869 

- 57 I. 0. 964.: 

PRBS. SM. C C. ACT (XV of 1882) 

Jurisdiction — -Sint -by Parsiwife to recover 
costs of matrimonial suit — Suit to recover 
arrears of maintenance awarded by arbitra- 
t'ors^Par si 'Marriage and Divorce Act. 

~ -The’ : Presidency Small - Causes Court has 
jurisdiction to entertam-a suit ’by h Parsi wife 
to--’ recover costs incurred by her in a matri- 
monhil and iO recover arrears of mainten- 
firee awarded by arbitrators ’ (Macleod, C. J . 
and - Fawcett, J) E-Rac Hs haw Dosabhai 
U.-Bai D inbat. ' - ■ “ 

22 Born L R 1203 

! — — f £*. j ^9 (q.) — S uit for recovery of, 
stones ^ forming part of well -alleged to 'be' 
removed' by deft— Deft.- setting uf title Small 
Gants e, y; O * h -a ' 0 \ \ 

> rXsui^;tcj rrecpver stones forming part of a 
weilgalieged ’ to Lay ^ bgen^ wrongfully T 'e.*nc‘ , -^d 
or To recover their value, is a suite „gi:v.'.,jle 
N 'Court of Small Caused/ thought on thedefend- , 
antVpiea'-oi Title r dh the well, if -may "be neces- 
sary to deier rhino The p "hat ion -of 'title,- un .order 
to 1 dispose of viie -suA.. 2 : > A 1 a J. / • l- £ 5' fi ot - f-oll f 1 6 
C. 201 foil. (Ayling and Rrishnan, JJ.) 
HbAMAC h aBi h. IyQMAEAMMAL A - 

.U O - 43 Mad . '908 : 89 M lx. J. 490: 

* * c ^ i! m ' 599-: 

y 1 * r '*- - •' r 28 M, L. Ti 275. 

lid f ~ i " V " T §n framed, under— Rule , 

22, proviso v if uldrafyir^s , — Composition ,af 
tyf t b$nqh. [r> , rr ,, ' 1 { .d 3 ,, 

^ The" proviso (d;‘Lth^2, published in the a Cal- 
cutta” Gazette fjr oh' 'the T6th" duly 1917 is not 
'iiltra vires^bv.t so far as a p pi -cations under 'S. 
ShpLthe .Apt are cosc?rn::d zc prePrrdr.'wy 
hearing must,!!-; be^da E::ch or'i.ea on - ie 
Bpes.laid-.dowh m R, 9.R , , 

? * nt y8 i\ihd.. hlo'Ref.R '* RT/'*' 

( \f Quaere \V.;ct’hcr l bc yi- : sd r -hhn conferred 
orythn Small Causes Cum*. under S 38, .is 
revisional or ap zee. late. 54 Bui? did *21 Q. 

f h r 'R. ^5^ 2\ Le ..???. ,’Ref; {Ghost, J !) 
AMCHANDR4 *■ ’SAGARMUxt' R,. /AmaRc -f AND 

Aty^Lid :cV’;; y y7V. .:{%dhQfW : X 783 
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.DECISIONS’' a?6 

PRES. lQWS'SJNS.?AC?TC:t 33. ’ 

Calcutta Insolvency Rules, hr I rtsolvency—~_ 
by Ordir of Registrar— Appeal — Limitation , 
The limitation prescribed by 101 of the 
Presidency Towns Insolvency Act Jill of 1909} 

' for an aopeal from, an order made rby the' 
Registrar in InsoLency, shall be computed not, 
as from the date when the findings- Of the 
Registrar are. s gned or hied but 'as fromdhe, 
date when the report is s : gnedby file Registrar 
and- the matter is thereby completed. 

Upon application bv certain persons claimmg 
to 'be mortgagees oi ' an' Iu-j )\\tc\z*< 
estate, an order was made by dm Court 
deeding to prove their mortgage , before ihe 
Registrar in Insolvency under S.T& of the 
second schedule ot the Presidency Towns 
Insolvency* Act {III --of 19A9)i-^iTcdii7y“that 
under suc-h reference- to hirri, ■* the- Regis* 
trar had no jurisdiction to deal with -the 
question of validity or other w’se of a mortgage, 
I even with the consent of the partes -before him 
so as to affect the interests of, infants adversely 
by his decision.' (Greaves, J.) -' LTlbihari Shah 
In re.- - . ' ’ 47 CaL 721. 

; S' 17 — Effect of . order of adjiudica- 

tion — Application for arrest.,- , ' , y< *, \ 
The yvords; d ‘other legal proceeding^, m S. 
17 of the Pres” Towns Insol Act ipclude an ap- 
plication for arrest-, and* no suclyy application 
can’ be made against . an insolyenj after an 
order of adjudication has teen J made except 
with the leave of the ‘court. ffMaun^ 
THAKUKDEEN V. J. D'UBAY/ 

12 Bur. X, T. 218 •• 55 I C 250. 

— S 33 (2) (e; (-a)’ and' (4J — i-n'solvenky 

’—Official Assignee — Disobedience to order of 
— Conte mpt-r-V erpal - orde rda^tlttend—Mvtio-n 
in commit— N otice of applicat i q h— Sy r vice , of 
affidavit^— I nsolveji cy RftCd and {$7. r ^q— 

— Haying, .regard- to the,, .termd. 33d'2^ 
(e) o i the Pres. Towns LnsolyeneyAaft^ereis 
no nee.cLio-r the- Off ctah Ass'gnee to ap,pteto4he 
Court , for mi (.rdcr .or ...ie inso]yenBs 
attendance nor any need Tor the - Co nets ' -ftryier 
to be in writing to be served., per sourly. ihe 
insolvent anc{ to' contain^,' notice .that unless 
the insolvent . .corn plied.. ■ with it . he, would-be 
committed' tor contempt. ai v/. n; 

<■. -An order . given by the Official; Assigned to 
attend his office in pursuance of 33, (2) dc),0;f 
the Pres. Tpwns , Insolvency Act .need -.nod 
necessarily, be in writing^/ M ' -an;vorder .is 
given by, him verbally it is. valid nud there ds a 
duty upon the insolvent to comply therewith* 
Rotiicompliance with' such/ : order, will redder 
the insolvent liable to be pnnishedi dor -contempt 
of Court. : . . „ . ■ , . A - ;/l-t ■ • :v‘'n.;, 

, There is no express'" provision that affidavits 
in support, ot hx acpiica n-n :o:r . on.ompt 
should.be serve;! a: x-.e same rime ns ihcnoidce 
of application. 7. v c i ‘ZtJ. 2 : A. J 

: /PemCuriam .: . In - / fufure .. ; l Che-,. .Official 
Assignee . intends do -..appR -for <a xomraittal 
oxle'r fo-' con f e mot of Couth hevwhbbe.weHjadr 
vjsed to mi; Ah older into w*it ng ijjixijtee i.t _ 
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pass. TOWOTS isrs. ACT, s. 36. 

served on the persons intended to be proceed- 
ed against with a notice that if the order is 
not complied with proceedings for contempt 
wdl be taken. Further it is eminently desir- 
able trom all points of view that the procedure 
laid down by the Rules should be strictly 
complied with. (Sanderson, 0. J , and Wood- 
roffe, J ) Bhuramull Banka v. The Offi- 
cial Assignee of Bengal. 47 Cal 5 Q- 

56 I C 337- 

Ss. 36, 103 and 104 — Deposition 

of insolvent under S. 56 it admissible in pro- 
ceedings under Ss. 103 and 104 See (1919) 
Dig. Col. 898. Joseph Perry In re 

54 I C. 478* 

Ss- 36 and 103 — Examination of 

insolvent under —Admissibility of, in evi- 
dence , 

Queers. Whether an insolvent could be 
examined under S, 36 of the Pres Towns Ins. 
Act. 

If the insolvent had been examined 
without any objection on his part, under S. 36 
his examination is voluntary and is admissible 
under S. 103 of the Act. ( Woodroffa and Wal- 
mslcy,JJ.) Joseph Perry v. Official Assi- 
gnee of Calcutta. 47 Cal 254 : 

24 C. W- IT. 425 s 31 C. L J. 209: 
56 I- C. 778: 21 Cr, L J. 522. 

S 38— ’Insolvent — Order of discharge 

— Suspension — Effect— -Final order alter sus- 
pension period unnecessary — C. P. Code S. 80. 
— Official Assignee— Suit for injunction against 
— Notice— Necessary. Sec (1919) Dig. Col. 900. 
Muradalli Shamji v. B. N. Long. 

44 Bom. 555. 

-S. 55— 'Insolvency— Mortgage by 

insolvent within two years of insolvency — 
— Proof — Onus — • Quantum— Admission of 
proof by Official Assignee — Mortgage deed — • 
Set aside — Order to be passed. 

A mortgagee setting up a mortgage executed 
within two years of the insolvency ot the mort- 
gagor has the onus cast on him under S. 55 of 
the Presidency Towns insolvency Act and S. 36 
oi the Provincial Insolvency Act, to show that 
the transaction was one executed in good faith 
and for consideration. 20 I. C. 901 toll. 

The burden is, if anything, stronger where 
the mortgage set up carries interest at the 
usurious rate of 24 per cent, and was executed 
by a young man who had just come of age and 
who was squandering his property in dissolute 
courses. 

The fact that the Official Assignee moved 
the Court to expunge proof which he had 
admitted under S. 25 of the second schedule to 
the Act (Presidency. Towns Insolvency Act, 
1909) does not alter the onus of proof. 

Effect of an adnrssion of proof by the 
Official Assignee pointed out. 

Where the mortgage transaction set up was 
not shown to have been entered into in good 
faith and for consideration but it appeared that 
a portion of the mortgage amount had 
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admittedly been advanced about the time of 
the execution of the mortgage, held, that 
the proper course was to set aside the whole 
mortgage and allow the mortgagee to prove as 
an unsecurred creditor for the amount advan- 
ced. (Wallis C . J and Krishnan , /.) The 
Officlal Assignee of Madras v. Sambandha 
Mudaliyar. 

43 Mad 739 : 39 M- Ii J- 345 : 

28 M. L T 258. 

S. 103, 104 and 3 Q— Offences 

under the Insolvency Act-Notice of charges — ■ 
Framing of Charges — Discrepancy — Exami- 
nation of Insolvent 

Held, S. 103 of the Pres. Towns Insolvency 
Act aoplies to offences committed both before 
and after the adjudication. The section also 
applies to cases of wiliully withholding the 
production oi books even after they have come 
to the possession of the Official Assignee. 

Per Woodroffe,J . — Though a charge under 
S, 103 cannot be maintained if not framed 
in pursuance of the notice under S. 104 this 
must be taken as subject to the principle 
which is embodied in S. 537 Cr. P. C, 
namely that no error or irrigularity in a charge 
will call for a reversal of an order unless it in 
tacts has occasioned a failure of justice and 
m determining whether this is so the Court 
shall have regard to the fact whether the objec- 
tion could and should have been raised in an 
earlier stage oi the proceeding. (Woodroffe and 
W aim sley, JJ) Joseph Perry v. Official 
Assignee of Calcutta. 

47. Cal. 254: 24 C. W N. 425: 

31 C. L J 209 : 
56 I. C 778 : 21 Cr. L J. 522. 

. — gg, 103 and 104 —Offence under 

the Insolvency Act — Trial of — Notice of 
charge and the charges framed if must agree 
— Undue preference when creditor not admit - 
ted. 

A charge framed under S 103 of the Pres. 
Towns, 'Ins. Act must be in pursuance of 
the notice required to be issued under S, 104. 

When the Insolvent was charged with having 
withheld the production of the cash book or 
books for a certain period and the notice made 
no reference to the books. 

Held, that the charge was not framed- in pur- 
suance of the notice and could not be main- 
tained. 

To establish the charge that books are being 
purposely withheld it must be shown that they 
exist and have not been destroyed. 

The insolvent was also charged that on or 
about January or February 1912, the Insolvent 
for the purpose of giving undue preference to 
one of his alleged creditors made away with a 
stock of Shellac : 

Held , that the charge was bad inasmuch 
it was not alleged that the making away was 
do .randuiendy as required by S. 103 ,(b). 
The charge was also bad as the creditor was 
not admitted as such by the Official Assignee 
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PRESS ACT, S. 3, 

( Jenkins C. J . and Woodroffe J,) Lucas v. 
Official Assignee of Bengal, 

24 C W. N. 418: 

56 I. C. 577 : 21 Cr. L. J. 481- 

S. 115 — Order in insolvency — 

Appeal by attorney for Official Assignee — 
Stamp duty on copy of order. 

Where an attorney acting for the Official 
Assignee files an appeal against an order in 
insolvency proceedings. S. 115 of the Presiden- 
cy Towns Insolvency Act exempts from stamp 
duty the copy of the order appealed against 
(Wallis, C. J. and Moore, J) The Official 
Assignee v. Ramasami Chetti. 

43 Mad. 747 : 

39 M. L J 135 : 12 L. W- 89 : 

(1920) M W. N. 424 
PRESS ACT S. 3, Sub S- 1. S 4 Sub 
Sec. 1, Ss. 1 and 22 — Liberty ol the 
press — Control ot printing press — Declaration 
by possessor of printing press— 'Deposit ot 
security — Magistrate’s order to dispense with 
security or to cancel or vary order relating to 
security — Nature ofiorder — Judicial or adminis- 
trative — Right of person aiiected to be heard 
— Order forfeiting deposit — Revision certiorari, 
writ of — Bringing into hatred or contempt — 
Attack on a system as distinguished from attack 
on a class — Press Act and Penal code compared 
— Practice, Privy Council in criminal case — 
Limitation on the power of the committee. See 
(1919) Dig . Col 901. Besant v. The Advo- 
cate General of Madras. 43 Mad. 146. 

(I of 1910) S. 4 (1) ( 0 )— Not ultra 

vires the legislature — Government established 
by law — Meaning of. 

Following the decision of the Privy council 
in 37 M. L. J. 139 the High Court held that the 
the Press Act was not ultra vires the legisla- 
ture. ‘Government established by law in British 
India, means the established authority which 
governs the country and administers its public 
affairs and includes the representatives to 
whom the task of Government, is entrusted. 
The word Government in Ss. 2 and 4 of the 
Act is equivalent to Government established by 
law in British India. 

When a newspaper published articles which 
conveyed to an ordinary person that the rulers 
of this country “ in addition to incompetence, 
cowardice and heartlessness ” were guilty of 
slaughter of innocent people in order to terro- 
rise them into subjection and to crush out all 
kinds of political movements and national 
aspirations, held that the Government was 
justified in forfeiting the security. 

Held , on the facts that the articles in question 
were articles which justified the order of 
forfeiture of security by the Government. 
(. Mears , C, J . Banerji and Piggott, JJ.) 
Sundar Lal v. Emperor. 

42 All. 233 : 18 A L. J 11 : 
55 I# C. 110 : 21 Cr. Ii. J 238 : (E- B.) 

-r — Ss. 4 (1) (e) BxpL’ 2, 17, 20 

22~^Forfeitqre of security — -Grounds for 


PRESUMPTION. 

setting aside — Defect in notice — Seditious 
iment — "Intention ” and “ tendency "—What 
evidence admissible — Justification by truth — 
Extrinsic evidence if admissible — Evidence 
Act, Ss. 92, 98 and 14 — Onus of proving order 
of forfeiture is wrong Sec (1919) Dig. Col 904 . 
Amrita Bazar Patrika In Re. 

47 Cal 190 : 54 I. C. 578 : 

21 Cr: Ii. J. 98. 

PRESUMPTI ON — Discharge - Debt- 
Absence of demand for over a long period. 

Where it is found that a money-lender has 
allowed a debt to remain outstanding for a 
very long period without obtaining some do- 
cument or security tor it and without at any 
time demanding payment the presumption is 
that the debt has been paid off, (Lyle and 
Ashworth , A. J. C) Narain Prasad v. Durga 
Singh. 22 O. C 335 : 54 I. C. 95. 

-Jurisdiction • — Highest Court - — Pre- 
sumption of competency to entertain suit* 
See Suits Valuation Act, S„ 8. 

55 I. C. 75. 

Landlord and tenant — Fixity of rent— 

Presumption irom uniform payment for over 
20 years, See B. T, Act, S. 50 (2). 

31 C. Ii. J. 11. 

Lost grant — Question of fact. 

The gist of the principle upon which a lost 
grant is presumed, is that the state of affairs 
is otherwise unexplained : L. R. 2 Ch. D. 671 
(698) referred to. 

When from a certain set of facts, a Court 
infers a lost grant, the process is one of in* 
ference of fact and not of legal conclusion. 
(. Mookerjce and Fletcher, JJ.) Kasinath 
Bhattacharjee v. Murari Chandra Pal. 

31 C. L. J. 501 : 57 I- C 350. 
Possession, continuity, of — Until con- 
trary is shown. 55 I- C. 344. 

Possession following . title — Narrow 

ship of land adjoining land. See Lim. Act, art. 
142 and 144. 58 I C. 773. 

Previous denial of title of vendor, 

Effect of — Sale of share in a law suit — Effect 
of. 

A previous denial of title of the vendor 
does not deprive a person of a right of pre- 
emption under the Oudh Laws Act. 22 O. G. 
144 foil. A sale of a mere share in a law suit 
does not give rise to a right of pre-emption and 
the mere tact that legal proceedings are neces- 
sary to obtain possession 0 ; me property sold ■ 
is no ground for holding that the sale does 
not give rise to a right of pre-emption. The 
question whether a sale is a genuine sale or a 
sale of a share in a law suit- is one to be deter- 
mined on the facts of each case. (Stuart, J.) 
Muntazim Husain v. Ahmad Husain. 

23 Q, Q 13 : 55 I* Ch 529* 
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PRBSUMPTIOjT. t.oiT^. ' 

jr— ; — ^^Ryot-wari-. land — Claim of occupancy 
right \by*- tenant of ‘pat tadar— Onus on- him to 
prove L claim. See Landlord and Tenant, 

QCCC FANCY RlGfJTV , <. , , 

(1920) M W XT. 61 P Q 

BREVE YTIOiT OF CRUELTY TO 
AMlMAlx^AOT, S. a (a)-Absndonmg-a 
horse 1 — Starvation after abandonment — Effect 
of. See-{1919) Dig. Col. 90S. 

44 Bom 159 -I.-C- 481. 

PRINCIPAL AND A<£ENT--Acco/mfs 

— Claims and dross claims — Business of 
principal' company transferred to another 
company set up by former and closely 
identified with it— Business conducted as 
bz for t-r~L otter Company if may sue without 
reference to set off . . 

fk and Co/, were entitled*, to , receive from the 
Respondents the pried 1 ' oh sugar purporting to 
have been sold by the latter on their be halt 
and the' respondents had a larger" sum 'of 
•mohey in deposit with A. and Co as. banker's, A 
6c Co.^ it appeared had 'incorporated ‘another 
Compay^called the Mysore Sugar Company 
which as to personnel, and otherwise was 
closely identified who A Sc Co., and completely 
controlled' by them, the object being that the 
Mysore Sugar Company would take over the 
sngar'lactory of'-A Sc Co , and though this was 
technically dor.?, the factory continued to be 
run and mrin i nod iii the same -way as before 
and the Respondents never knew of what had 
happened. The Official Trusme in whom the 
assets ox 'the Mysore Sugar CO. -vested upon 
insolvency having sued the Respondents' for, the 
price' of sugar sold out of the factory without 
t reference' to the cross- claim and set off of the 
Respondents against A Sc Co ' . ‘ ' 

: Held — that 'if the ’ Mysore Sugar Company 
coffid bring ariiofis for sums -dge fro‘m thfe 
Rosy ju.etus : n resgec- of sales of sugar they 
-could bring them only .. a,S’ principals -in -this 
tlfey'tcould take the benefit , of these sums 
subjept to every equity which affected these 
Sufns in 'the • hands of A & Co , {Viscdunt 
Haldane f The Official TilusriEE of Madras 
^rSi&NDARA-WRTai MUDALIAR. • 

24C.-W.2T 1004. (P. C.) 
L— -r- h ‘- Constructive^ , notice Knowledge of • 
agent when imputed to” princtoal — Fraud 'of 
agentrrEffect* L of, lt : See (19191, Dig. CpJ, 9'09 . . 
The" Texas. Col V .The '.Bombay Backing ; 
Company Ltd.' r . 44 Bom- 139/Y1920) 
hu/ w TV M. 10 : 11 Ii. W. 320 : . 
b : ,, : r ..,.. 24:c. w: it; 469 t : 22 Bom. 
X'bu ..v ;y ' . . L RV429 * 54 1 .C- l2l. 

y ^y ^Dafy to .render . ae count s —L iabili ty 
k&fdagmt’sdegal.rcpreswdatim— Extent of. ■ 
ok During the -pen deucy -of a su'd by- a -principal ■ 
jagamir his. agent for an account, th$, . agent 
-died .after the" dimming- t>£ (the- issues - and the ■ 
phjtrwas tcpnducled against -ffis; legal represqnta^* . 
. ,, fives. Meld'd Ibex , principal • \yasHcntitl-ed; - tq a 
v&)r3sTOs: $9 him on account i 


PRINCIPAL ANIfcA^ENT, ztLDl'S 

of the agent faring * received - and ' failed to 
account lor tliem „and also Tor /other sums 
which he negligently faded to collect when it 
was irs duty to collect- / iSpenccrca^id Odgers, 
jjj Srim vt Tirumala Pepdinti* Sampat 
Kumara Venkata 1 CTarYOEV w ,Mo hana 
Panda. ' 39 M L J '?86 A : (1*920) 

c , M W. 2 JT. 650 : 12 L AY- 390. 

‘-Factor — • Agent for 'sale 1 of goods 

makmg" advances -as against goods — Agreement 
to recover advances’from sale ^proceeds-LSuif 
by agent for refund of advances before actual 
sale— Maintainability of . - See CONTRACT Act 1 , 

S. 171. y- 11 L w. 1 

—~Prdud of agent — Principal when 

bound.' , 1 , ) ** ,JI 

Where, an, agent acting in collusion _ with a 
third party does an :\c f w ifK cvit~ t^e consent- of 
h S pr ncipal and me a:: is u iv v _■ :.a.T to- the 
interests of the principal ‘the latter is 1 not bound 
by the act. ‘ (Shadi Lai - and 'Broadway t JJ ) 
MussAfoMvr Ram Kaur v: R-agtbir Singh; 
2 Lah. L. J. 516*: 56 I C- 63i; 

r — Pakka Adatia — * Difference, between 

ordinary broker and 'Pakka adatia — Cross- con- 
tracts — Liability under. See CoNTF-AOT Act.; 

S. 30. 22 Bom- Jd. R 101 8, 

Power of agent — • 'General afgeni 

having power to execute deeds— Omission to 
n. cation capacity — Liability ' of agent.— 
Contras: — V ^^oiiuhle Instruments. , r 

Where "B who ' held a general powe'r-of- 
attorney -from L --a, prisoner^ m - Andamans, 
executed a deed of mortgage jointly with his 
wife R, hypothecating the property of L and 
hiinselt and "the reversioners of L « brought a 
suit to set aside 'The alienation on the ground’, 
that the mortgage could not affect' the. property 
of L as there wasmofcbing- in the' deed to show 
that it was executed by B in - hjsf -capacity :of 
general agent, held, that in face of the fact, that 
the power-of • -attorney gave power to execute a 
deed and under his- own name and -signature, 
and there being a reference rin the deed- in 
express words tothe powers of alienation, the 
omission on the^ part of the general ajgehhTb 
mention either in the 'body of. the document or 
in the signature his’-capacity of tire -agenhcould 
not affect, the substance of the transaction, .and 
the omision was immaterial, ■ .c , 

The question whether' an -agent: is to- be taken 
to have contracted personally.' or on behalL of 
his principal depends. On the’ intention of thb 
parties' - to be ■ deduced .from the naiure- and 
terms of the particular ^contract: and; the 
Surrounding circumstances t ' a fd It 

• The law relating to liability^on.tfe -negotiable 
instruments should \not be . -confused o with the 
latst bearinT^^on the’. ‘/liability . prising :.outVo^ 
contracts^ as'- the ‘laws ^.relating Jtoi the,: ; 1 W 0 
subqeJtsTar^ £hbt f ett^ctly :s M i la r . ( Wazir 

Has Shi 1^. 7JRA©: 

fi AS '.t (S; j, t • 
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PRmCIRAL AICD SURETY. 

— Right to — Sale of property by Judg- 
ment debtor under O. 21, R 83 (2) — -Right to 
pre-emption if ex’sts—Pre-emptor bidding at 
auction-— Waiter. See (1919) Dig, Col. 90S 
Ahmed Jan v. Kishen Chand. ' ■ 

V : ' ; 1 1 La3i. X. J. 101. 

PRINCIPAL AID SURETY- Dis- 
charge of principal debtor with' reservation of 
right* sureties- — Sureties not exonerated. 
S\v thjNT. u;t Act, Ss/144 and 139. 

^ 38 M. 3b. J- 131. 

Discharge ' of ' surety — Conduct of 
creditor — $?e gli gen cc^-P roof of: 

~ r A siirety who has bound’ himself for a' 
person’s do ng certain' things, is not discharged 
i rent his UrLO’hry ufiless f it Js fr shpwh ’ that the 
crcd'uor has by h’:> conduct ' either’ 'presented 
the t.i’'n 0 i iro-'V be ngdone or Conn ; "cd at the 
omissjon or enabled the person to do v.v.a: ’v 
ought ndt 1 to 1 have done,' ‘and that but lor such 
conduct ; the omission : would hot have haocehed 
(Ahdiiy Pdhiin 'and' Aytin'g , Jf.) "SVB.t ^maNI \ 
AiyaUo. Shaw Wallace ^ Co ' , 
u ; v -38 H -12 L. W 117: 

28 ?3t. Xi T. 107: 58 I. 0. 648- 

privy council - appeal - 

IdbhW tb; appeal 'value of claim — Value at- rr date 
oSHhe* H Cou": J ' deefee See Ci P. Code; 
a; 110. r ^ :: 22 Born 1 , n R 243 

Death of parky —Representative’ not 

brought <xtk record-— Effect,] r 5l ,-i , . 

,-,TheTacf that ohe-ot ipe ■ r espon dents- , in the 
appeal to. the .Privy * Council died before .the 
appeal .was heard land his, legal : representative 
has -not been. - brought on.- the, -record does, not, 
m&he.tbo decree job the Jhdvy Council a nullity 
(Mullick and Sultan Ahmad , JJ ) DeonaNdaN-, 
P^ASAm.SlNOHi Vs JanrtSinghf 

5 P L J. 314 :1 P L T 325 : 
n -W (1920) Pat. 266 : 56 I C 322 

-jrr-iPhrDx , parte- hearing — Application for 
rqfiedrfing-?- knowledge of original hearing 
effect ofrrQ* A, Code ; Q. 45-, M, S. (6). • . , 
i The accidental omission ,to notify respond- 
ents o^,the;adm,i 5 sib%pf .an. appeal, to the Privy, 
Council is .mot * a sufficient ground, -for ? re- 
hepringr. . provided./; such ‘respondents . in fact 
knew oi the a dm; soon. : ( Lira' Shaw) '.B -Ac DM 

0 I vB 22 Bom, L- R 560 (P. C ) 

» Preparation of record — Unnecessary 

prhfiingff<-Cck>t$S' V' ;,f > 5 V "1 ~ -W 

The Judicial 'Committee- vcondembedv-the 
pUnting Hay 1 thtN ■ Ap pell an t s of can tentireernea- 
Mr&mem hhifta o$l852t when a specimen 
: ppni:Od' -and described fas mch? -would; 
hav^'ShfSsodv '’adoming Th ^ardcida'T-’ta the 
fesfidhsibi lity whfeherested' G£H legaPpractflionF 
efS dhd %theradvi§e?srdhtbe ^parties ‘ i<tn -InEta 
id ’the; inattePof pr epari nggpr inted: fecordsw o ic 
’--'.Goafs hihdurfed (fbpnprih&rig wmn^ebssary 
sQvdir&f Si sallowed to the sudc&s3fuMp$dR 


PROBATE. A - . , 2 . 

lants. ( Lord Phillimore) Gopal Chandra 
Chaudhuri v Rajaniranta Ghosh. 

47 Cal 415 : 24 C W- H 553 (P« C.) 

PRISE COURT- — German ship— -Capture 
of at three miles trom r.crt ---Cnwure at ^egpr 
: in the port — Hague cnuvo v \?n No. VI T 907. 
Arts. .1,' 2 and 3 See (1919) Dig. Col. > 911 . 
The Rheineels. , - :54l. C *444 ; 

PRIZE—Vessel — Ownership^—' Seizure ' as. 
price — Comm rt ^c:al domicil— Condemnation ,’6f' 
vessel. So- {1919;. Dig. Col. 912 The 'Kara: 
deniz, ■ 44Bom. 6l r 

PROBATE —Revocation — Service of cita- 
tion on father of ‘testator’s minor widow; 
appointed as guardian ad’ litem — Application 
ford revocation by zvidow^ who received benefit 
under 1 Xpill-f-C. Pt Code, Oi 32, R. 4 apfilicdhili- 
ty of.'- ^ ■ • 

■ Whdre-fhe mother of the- testator as- -execu- 
trix aU-plied -for. probatey- citation was issued-, 
upon the father of the testator's --childless. 
'Widow who was ' appointed guardian ad litem 
'for the ’widow. The - father-- refused- to accepr 
thb citation an’d it was fixed on. the door of ,his 
'house.” PrObaite was granted' on 13th March,; 
,19122 The widow .canieofage dn 1913; On 
the- I-8fh' November, T918 a petition for /rev-oca-, 
tion of pi'obate was filed. r/ . 

- - HelddtHoX'the widow for several years IraVing 

^received benefits under the • will; the proceed- 
ings hould not’ be- re-opened: ^ t- , ■ . *. -• r 

! : 14'-C: W/N/ 1-063; 19 C; W.-,No 336. . , — 

, "‘’Where a Will- of "which probate is. sought 
affects the interest- of a ''minor ' it may be 
pedient as a rule- of ■ practice -to - appoint -a 
guardian ad 'litem for the minor. 'Baton does 
not follow that etery rule- in O, 32 is. thus 
’rhade strictly and legally applicable. j - 

; Ik icitldich Sdr probate is not a summons-; tp 
! appear. The object of citations. whether general 

■ qr special, is to .giye those Tnt treated an opppp- 

, tunity -of coming "in if they so ..chose, 'and cOnfi 
i testing -the application ’for probate. Until a, 
caveat is entered the p’-ocee'dincs are .not ‘boh^ 

, tpntrpus S. 83 o:.:ho R-obcUC and A i minis fra' - 
tion' AgI •sho'svs ;ha^ un to i.u state, there' ik 
'na “U§” and not sail. Uadi coiuti^t " arheX" 

- G. t 32 of tire C. P C. wtmld seem ro ha^eiio, 

■ application t;o ihe . uroceedin^s. I RilhardSott 
ard Hiriujf.) RaD’-USHY VM T>- s.f/Rk'NGX 

; SU-NDARI llASiil.- r , 3 ’ , . 24 C., . W-. ♦’ 

• ~ r ~^ d-~-*WdU 'Executor -R [Corporation- 
; BermresrH indu .University Act %VI of 19JS, 

: , 1 1 A testator appointed rthe vUenares Rindu 
Uh i versitw as-iiis execiit'OCi,:./ On his 4eath;,.thp 
University applied for probate and the ^gnesy 
| f iont was n whe drer; tA ct r, rR VS of 1916; (jrealjug 
1 the University gave author ky.-.tO fher;b&ijversjfv 
| to be':ah .exeeutorm* -trustee; of a^rppt/Ore^ted 
| partly dofieducadDnai and partly ifpRofhep -pu^T 

■ poses.- ri'HU^, .Uhat ueihb -granting 4 of ■ , prpba/e 

| was f n- me • . vmy s repugnant ; to . .< gny>tionu ;; of 
j the U n; vers'ity, - ibm T\vas‘ ^rejud^ 

■ thembtaininguf benefits 
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PBOB- AID ADM. ACT, S- 4- 

the Universitty was permitted to accept both 
generally and under the provisions of S. 20 of 
the* Act the University was not debarred from 
obtaining probate as an executor. (Stuart 
and Kanhaiya bat, A. J. C ) The Benares 
Hindu University v. Sri Kishen Das. 

23 O. C 288 

PBOB. AID ADMIT. ACT (V of 
1881) S 4 — Property belonging to joint 
family — Effect of grant of probate. 

Under S. 4 nothing can vest in an execu- 
tor or administrator which was the subject of 
joint family and which would have otherwise 
passed by survivorship and so the applicant 
gets nothing at all by the grant and it does 
not cause prejudice to any one. (Das and 
Foster, JJ.) Debendra Pd. Sukul v Suren- 
dra Pd. Sukul. 5 P* Ij J- 107 : (1920) 
Pat. 83 :1P.L T- 19 : 54 I, C- 807- 
— S 8 —Executor -Conditional appoint- 
ment — Death of executor — Legatee — Letters 
of administration . 

Where a testator appoints the son of his 
executor to be an executor after the death of 
the latter, if the son is fit for the work, it merely 
means that the person named as executor 
is free from any of the legal disabilities men- 
tioned in S. 8 of the Probate and Administra- 
tion Act, 

Where an executor appointed under a will 
dies, a universal or residuary legatee may be 
admitted to prove the will. Letters of Adminis- 
tration with the will annexed may be granted 
to him of the whole estate or of such portion 
thereof as may be unadministered. Where such 
universal or residuary legatee is a minor, his 
mother may be appointed administrator during 
his minority. (Mitter, C, J and Coutts, J ) 
Mussamat Manki Koer v. Manrakhan 
Kuer. 56 I C- 841 

Ss 13, 31 and 33 and 41— 

Letters of Administration granted to manager 
of Court of Wards— Grant to a nominee of 
Court of Wards in his personal capacity if 
valid — Grant to a statutory person— Letters 
of administration to a minor and disqualified 
proprietor who is not a minor or lunatic. 

Letters of administration cannot be granted 
to a minor. They may be granted to the legal 
guardian of the minor under S. 31 or to the 
person to whom, the case of the minor's estate 
has been committed by a competent authority 
under S. 33 until the minor attains majority 
provided in the first case, the minor is 
a sole residuary legatee or a person who 
would be solely entitled to the estate of the 
intestate. 

Legal guardian means a guardian appointed 
under the Gnardians and Wards Act. 

The application for letters of administration 
must be on behalf of the guardian and not on 
behalf of the minor through the guardian and 
the guardian must in the first instance apply 
to be appointed the minor's guard ; an for the 
purpose of enabling him to obtain letters of 


PROB. AND ADMI. ACT, S. 23. 

adm ’nitration for the use and benefit of the 
minor. Until he has obtained an order of the 
Court appointing him guardian, he cannot be 
considered a legal guardian within $, 31 or a 
person to whom the care of minor's estate has 
been committed by a competent Court within 
S. 33 of the Probate Act. 34 Cal. 70S ref. 

The right of administration follows the right 
to the property. It is a good general rule to 
grant administration to the largest interest 
and that the rule ought not to be departed 
from except under urgent necessity tor the 
protection and preservation of the estate. 

It is an elementary rule, that in dealing with 
. a statutory person, the statute must be examin- 
ed to see what powers he can properly exercise 
under the Statute and to regard that as 
impliedly prohibited which is not conferred on 
him expressly or by necessary implication 3S 
Cal. 33 Ref. 

The manager of a Court of Wards has large 
powers of management over the estate of the 
proprietor, but there is nothing in the Act which 
entitles him as manager and by virtue of his 
office to apply for letters of administration to 
to the estate of the deceased in which the dis- 
qualified proprietor may have a large interest. 

While the Probate Act makes special pro- 
vision for a minor or lunatic there is provision 
in the statute that takes away administration 
from a disqualified proprietor who is not a mi- 
nor or lunatic and gives it to the manager of 
the Court of Wards. 

The essential condition for the exercise of 
the Court's discretion under S. 41 of the Pro- 
bate Act is the presence of such special cir- 
cumstances in the case as render such a grant 
absolutely necessary, not convenient merely as 
being a saving of time or expense to the appli- 
cant. 

The Court under no circumstances can grant 
letters of administration to a nominee of the 
Court of Wards by virtue of his offi.ee,> but it 
may be granted to him ** as some person "with 
in S.41. That power can only be exercised when 
the Court is of opinion that the estate is likely 
to be wasted or dissipated in the hands of the 
persons entitled under the general provisions 
of the Statute to the grant. 10 C. W. N. 241. 
dist, 1 Sw. and Tr. 462 ; 2. P and D. 244 ref. 
(Das and Adami , JJ) Babui Bhagwati KUER 
v. Bahuria Ram Sakhi Kuer. 

(1920) Pat. 187 : 1 P. L. T- 304 : 

67 I O 583. 

— S- 23 — Letters of administration — - 

Rival applicants — Procedure. 

Where there are rival applicants for letters 
and the status of one of the applicants to so 
apply is disputed while the other is entitled to 
a portion of the estate the proper procedure for 
the Court is td ignore The question of status 
and grant Letters of administration to the ap- 
plicant entitled to a part of the estate. (Two- 
mey C. J. and Robinson , J.) Ma THU Daw v. 
MA. Ngwe Nu. 5$ J. 0* 784, 
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"S- 23— Probate — Grant oj~Pcrson 

entitled to inherit. 

Under S. 23 of the Prob. and Admn. Act if 
the person making the application is according 
to the law of inheritance, entitled to the whole or 
a part of the property, and alleges the fact that 
the property is of that nature and there is no 
other application for letters of administration 
the applicant is clearly entitled to the grant. 
(Das and Foster, JJ.) Debendra Pd. Sukul 
v. Su render Pd SukuL. 

5 Pat. L. J. 107 : (1920) Pat. 83 : 
1 Pat. L. T. 19 : 54 I. 0. 807. 

S- 50 (4) — Probate — • Revocation — 

Sufficient cause — .Rule as to — Omiss on of 
executant to furnish additional security re- 
quired by Court. See (1919) Dig. Col . 916 
Surendra Nath Pramanik v. Amrita Lal 
Pal Chaudhuri. 47 Cal. 115 

Ss. 64, 69, 70 and 73— Caveat— 

Paramount title-set up by caveator, not to be 
investigated — Applicant's interest — Proof of 
14 Contention " in S. 73, meaning of. 

A court of probate is not duly entitled to, but 
even bound to enter into questions of title if it 
is necessary to decide that question in order to 
determine which of the two contesting parties 
is entitled to the grant of the letters, of ad- 
ministration. But when the objector sets up 
a paramount title, e. g .. that he beffig an 
adopted son is entitled to the whole estate not 
by inheritance but by survivorship the probate 
court is entitled to into the merits of the 
title set up by the oojector and the nature of 
the estate left by the deceased. 3 C. W. N. 
277 : 6 C, W. N, 343 ; 28 Bom. 644 foil, 

The objector is fully entitled to deny the 
right in which the appl’cant for letters of ad- 
ministration claims which refers to the correct- 
ness of the pedigree upon which the petitioners 
base their claim but the objector cannot be 
allowed to raise in a probate court a separate 
case based upon a paramount title and not a 
preferential claim to letters of administration 
which if the objector, has also applied for 
letters, would have been properly in issue to be 
decided by the probate court. 

Ss. 64, 69 and 70 do not authorise a probate 
court to discuss the question of paramount 
title set up by the caveator who puts forward 
title to the property not for the purpose of pre- 
venting a grant to others, 17 C. W. N. 613 foil. 

The word contention 99 used in S. 73 does 
not empower the objector to oppose the pro- 
ceedings on the ground that there was no estate 
at all to which letters of administration could 
be taken, (Das and Foster , JJ.) Debendra 
Pd. Sukul ^ Surendra Pd. Sukul 

5 Pat. Xi J. 107 : (1920) Pat- 83 : 

1 Pat- Ij T. 19 :541- C. 807. 

-Ss. 70 and 86 — Probate — Applica- 
tion for by stranger —Opposition by grand- 
father's daughter's son's son — Order that 
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caveator has locus standi— Appealability of — 
Revision — C. P. Code S 115 

An application for the probate of a will was 
opposed by the daughter's son's son of the 
grandfather of the testator while the propoun- 
der was a perfect stranger to the family. The 
District Judge held that the caveators had no 
locus standi. 

Held, that the order of the District Judge 
was not appealable but could be revised by the 
High Court under S 115, C P. C. 

In the circumstances the caveators had some 
interest in appearing and opposing the appli- 
cation for probate and it should be disposed of 
in their presence. 

Quaere: — Whether grandfather's daughter's 
son's son is an heir under the Hindu Law. 
(Chatter jea and Newbould , JJ ) Radha Raman 
C rIOWDHRY V. Copal CHANDRA ChUCKER 
Butty. 24 C W. NT 316 : 

31 C. L. J 81 : 56 I C. 122. 

S 82 — ■ Executor — Right of to sue on 

behalf of the estate — C. P C. O. 37, R, 7. 

Under S. 82 of the Prob. and Admn. Act and 
O. 31, R 1, C. P. C. no one but an executor is 
competent to prosecute a suit with respect 
to matters arising out of the estate of the 
deceased. (Sultan Ahmad, J.) Sakli v. Ram 
Kisan Das. 55 1. C. 504- 

S- 86 — Appeal — Order of District 

Judge rejecting caveat on the ground that 
• caveator has no locus standiv~Not appealable 
— -Revision — • Interference. See Prob. and 
Admn Act., Ss. 70 and 86. 

24 C- W. N. 316. 

g 89 — Survival of cause of action 

— Malicious prosecution, suit for. See (7979) 
Dig. Col. 917. Panjab Singh v Ramautar 
Singh (1920) Pat. 52. 

S- 90 — Hiudu widow — Grant of 

letters of administration to —Exception to her 
powers of alienation — -Administrator — Order 
permitting Collateral attack — Permissibility- 
Grounds See (1919) Dig Col. 91 S, Chun Lal 
Halder v. Srimath Mokshada Debi. 

31 C L J 379. 

S 92 —Joint executors — Suit for 

rent by one— Co- executors if necescary par- 
ties 

Probate of a will was granted to the two 
executors named there n. One of them sued 
for rent and joined his co-executor as defend- 
ant. 

Held , that there was no flaw in the frame 
of the sutt on the ground that the two executors 
did not both join as plfts. fNewbould, J.) 
SOUDAMINI GHOSE V. TENIRAM MaHALDAR. 

54 I. C. 755 

Ss. 130 and 13 A— Scope of — 

Moneys to be paid out of profits o f land — 
Interest. 

The provisions of Sections 130 to 134 of the 
Probate and Administration Act relate to in- 
terest on annuities or legacies payable by the 



820 


S 1 9 THE YEARLY DIGEST 


PROMISSORY II OTB. 

executor, and cannot apply to a sum direc f ed 
to be paid out ot the proiits of immoveable 
property which a legatee was entitled to as 
part of the properties obtained by him under a 
wdl f and which devolved upon his heir. 
(Chatter jea and Duval JJ) Panchagopal 
Mqokherjee v k Halidas Mukerjee. 

24 C. W. N. 592 : 54 I. 0 140. 

PROMISSORY N OTE- Original con- 
sideration — Decree on, when to be granted — 
Note inadmissible in evidence for want of 
stamp. See Stamp Act. S. 35. 

13 S Xj R 169- 
* Suit on — Decree on. original Consi- 

deration — When to be given — Form of dicrec 
— Note not returned — Security . 

Where a promissory note has been executed 
for anex : stmg liability a plaint can comprise 
either or both the claims, viz., on the 
promissory note and on the existing liability. 
41 Ind. App. 142 dist. 

If a plaintiff sues on one of such causes of 
action and the right to sue thereon is not iree 
from doubt it is always open to the Court (and 
it is desirable) to direct the plaintiff to amend 
the plaint so as to convert it into a suit based 
on. both causes of action or treat it as so 
amended and then to decide the suit once for 
all. 

Where the lower Appellate Court dismis: 
sed a suit on th& promissory note and refused 
to allow the plaintiff to fall back upon the 
original cause of action, 

Held, that it was wrong and that the suit 
must be treated as based on both claims and 
disposed ot accordingly. 

Where the prom'ssory note sued on is not 
returned to the defendant and the defendant 
may become liable to third persons who may 
become holders of the note in due course the 
Court can obtain proper security from the plain- 
tiff before awarding him the amount found due 
from the defendant (Sadasiva Aiyar and 
Spencer, JJ ) Duggempudi Nagamma v Peda 
Venkatareddi. 12 L W 147. 

Suit on original consideration — 

Maintainability of. 

I i m a suit upon a hand-note, alleged to have 
been executed after an adjustment of accounts 
between the parties, the hand-note is proved to 
be a forgery, the plaintiff is entitled to sue for 
the original consideration. ( Midlick and Sultan 
Ahmed JJ) SURUJ Lall v. Anant Lae, 

55 I. C. 550. 

PROVIDENT FUNDS ACT, S 4- 

Provident — Funds — < Attachment ol— Illegal- 
Revision— C. P. Code 5. 115, See (1919) Dig , 
Col. 920. Hinpley v. Joy Narain Marwar. 

24 C. W. N. 288 : 54 I. C 439. 

PROV. INSOLVENCY ACT, Ss 2 {©) 

16 and 18— Father adjudicated insolvent — * 
sonV share if vests in official Receiver— Jo : nt 
' Hindu family— Power of father to dispose of 


PROV. INSOLVENCY ACT, S. 6. 

h : s son’s share. See (1919) Dig Col. 921 , 
Harmukh Rai Munna Lal v. Radha Mohan. 

541. C. 931. 

S. 4— Insolvency — Transfer with 

intent to deprive creditors— Firm — Partner 
Adjudication of. 

A transfer oi property with intent to delay or 
defeat creditors is an available act of insol- 
vency. Although a notice suspending payment 
of debts by one of the partners of a firm can- 
not be used for the purpose of getting an order 
of adjudication against the firm, it can be used 
for the purpose of showing whether or not 
transfers which were made shortly before the 
petition of insolvency were made for the pur- 
pose of defeating or delaying the creditors. 
(Fletcher and Duval, JJ) Debendra Chandra 
Sarkar v. Purusottam Das. 

55 I- C 186. 

s. (4) (b) (d) and (©)— Act of insol- 
vency — Property of debtor put up for sale but 
not sold. 

If property of a debtor is put up for sale but 
not actually sold that does not constitute an 
act oi insolvency. (Fawcett, J .CJ Dho landas 
v. Walabdas. 13 S Ii R, 187: 

56 I. 0 158. 

Ss. 5 and 6 — Application for 

adjudication by debtor — Bad faith — Dismis- 
sal of application. 

Where the requirements of the Prov. Ins. Act 
have been complied with, an order of adjudica- 
tion should follow almost as a matter of course. 
Wn ether the debtor has or has not committed 
ac.s of bad ta»th is to be determined by the 
Court, not at the stage when the order of 
adjud’eation is to be made, but at the final 
stage when an application is made for an order 
of d’seharge 7 I C. 394 and 12 C. L. J 400 
foil. (N. R. Chatter jee and Panton, JJ.) 
Mohiruddin Sarkar v. The Secretary, 
Hadal Gramya Rindan Samite 

57 I. C. 977- 

-- Ss. 5 a nd 8 —Insolvency applica- 

tion — Several debtors— Joint Hindu family , 

A jomt application against seven persons, 
members oi joint family who are jointly liable 
for insolvency is not maintainable 2 C. L. J. 
318 foil. (N R. Chatter fee and Panton, JJ .) 
Kali Charan Saha v. Fa ri Mohan Basak. 
24 C. W. N. 461 : 31 C. L. J. 206 : 

58 I. C. 531. 

— . — g 3 Sub-Sec. (4), Cl. (b), Debt- 
Liquidated sum — Rights in respect of mutual 
contract. 

In cases where there are — between two 
merchants, contracts of sale and of purchase 
the praojjfce is to set off the first transaction out 
of an excess of sales against the equivalent in 
purchase or vice versa. In such cases the differ- 
ence between the contract rates does give an 
ascertained sum due by one party to the other 
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which is a liquidated sum. [Fawcett, J . C.) 
Dhglandas v. Walabdas. 

13 S- Ii. R 137 : 56 I. C. 158. 

~ Ss. 10, 24 ( 3) and 47— Adjudica- 

tion — Death of insolvent — 'Continuation of 
proceedings — Right of representatives to 
contest. 

Where on the death of an insolvent after the 
order of adjudication, the proceedings in insol- 
vency are directed to be continued under S. 10 
ot the Prov. Ins. Act at the instance of the 
representatives of the deceased insolvent. On 
general principles as well under S. 24 (3), read 
with the further provision contained in S. 47 
of the Act, it is incumbent upon the Court to 
permit the representatives of the insolvent to 
be present so as to give them an opportunity 
of cross examining the claimants-creditors and 
their witnesses and to offer rebutting evidence 
in support of then* plea that their claims hu\e 
either been satisfied or are barred. { Teunon 
and Chaudhuri , JJ ) Sripat Singh v. Pro- 
dyat Kumar Taggxe. 

57 I. C. 810. 

Ss. 16, 18 and 55 (1) {^—Adjudi- 
cation — Vesting order not passed — Effect of 
— Sale by Official Receiver — -No title passes. 

Where an adjudication of insolvency is made 
by an Official Receiver in theexerc,se of the 
powers delegated to him under S. 52 (1) (a) ot 
the Provincial Insolvency Act, the insolvenPs 
estate does not vest in the Official Iiece.ver 
under S. 18 or any oilier provision and will not 
so vest unless an order vesting it m him is 
passed ' by the Court. 30 M. L. J. 415 roll 
[Oldfield and Seshagiri Aiyar,JJ.) Mu THU 
SWAMI AlYAR v. SOMOO KANDIAR' 

39M.L J 438 : 12 L W. 262 : 

(1920) M. W. N. 537. 

Ss. 16 and 17 — Member of an agri 

cultural tribe — Bundelkhand Land Alienation 
Act Ss. 16 and 17 — -Insolvency of agriculturist-— 
Property not saleable and does not vest in the 
Receiver. See Bundlekhand Land Aliena- 
tion Act, Ss. 16 and 17. 18 A L J. 59. 

'Ss. 16 (2) (6) and 38— Date of ad- 
judication — Relation bach to presention of 
petition— Transfer ipso facto void — Scope of, 
S. 38, 

The joint effect of Sub-Sections (2) and (6) 
S. 16 of the Prov. Insolvency Act is that it is 
the making of the order of adjudication which 
vests the property in the receiver, and only 
'upon such an order bemg made can any vesting 
take place at all; but once the order is made the 
effect created by it is by a legal fiction taken to 
relate back to the presentation of the insolvency 
petition. Hence where an insolvency petition 
was presented by a creditor on 3rd March, 1919 
and the debtor sold bis immoveable property on 
12th March, 1919 and the order of adjudication 
was passed, on 21 3-1919, it was held that on 
these facts a<tone the -sale was void under S. 16 
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and the property vested 49 I. C. 283 
reterred to. 

Per Curiam : The protection given by S. 38 
oi the Prov. Iqs Aci is not available to a 
transferee where the circumstances show that 
the transfer wmch he has taken is in itself an 
oifence against the Bankruptcy Law ; e g\, as 
giving an undue preference to some creditors, 
or as being a transfer of the wnole of the 
debtor's property with the intention oi deteat~ 
ing or delaying some of his creditors, [Piggot 
and Walsh, JJ,) Sheonati-i Sing.i v. Munshi 
Ram. 42 All 433 : 18 A I*. J 449 : 

55 I C. 941. 

’S. 16 (2 )— Father insolvent — Sons 3 

interest not vested. 

The estate ot the sons cannot be dealt with 
by the Receiver. 49 I. C 848 foil. [Chcvis, A. 
C. /.) Shib Charan v. Sheikh Muhamnad 

Ism iil. 2 Lab. l_ « J- 401. 

g 16 (4) — Mahomedan Law — 

Bequest Consent oj hi solvent heir —Not a 
transfer. 

Wnen the consent of the heirs of a Moham- 
medan is signified to a beques^in a wdt in 
favour of an hew, the legatee takes from the 
testator and the consent does not operate as a 
transfer by the hews signifying their consent. 
Wnere the consenting heirs are insolvents 
their consent is equally effective in validating 
; the bequest and the property vests in the 
; legatee and not in the Receiver, [Piggott and 
Walsh , JJ.) Aziz-un-nissa Bibi v. O. M. 
Chiene. 42 All 593 ; 

18 A. L. J. 745. 

Ss. 16(6) and 34 —Execution of 

■ decree against property of insolvent — Assets 
! — Realised prior to — Order of adjudication — • 
Right of decree-holder to benefit against 
receiver. 

The provisions of S. 16 (6) of the Provincial 
Insolvency Act cannot control the provisions of 
S. 34 (1), ot that Act. Where atter the filing 
oi an application by a debtor to be adjudged 
an insolvent, but before the making of die 
order of adjudication, two houses belonging to 
him were sold in execution of a money decree 
against him and purchased by the decree- 
holder, it was held, that the execution sale 
having taken place and the assets having been 
realized before the order of adjudicatiomthe 
ownership of the houses vested in the decree 
holder and not in the receiver. 11 I, C. 433 and 
10 A, L. J. 252 approved. [Tudball and Rafiq t 
JJ.) Din Dayal v. Gursaran Lal. 

42 AH. 336 : 18 A- L. J. 287 : 

gj X7 —Insolvency affirm — Order of 

adjudication — Administration of joint and 
separate estates. 

At the time of making an order of adjudica- 
tion against the partners ot a firm the Court 
need 'not make any order as to the course of 
administration in insolvency w'th reference to 
the joint estate of the firm and the separate 
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estate of the partners. That is a matter that 
must be considered and determined during the 
course of the insolvency proceedings. (Flet- 
cher and Duval , JJ.) Debendra Chandra 
. SARKAR V . PURUSOTHAM DaS. 

55 I C. 186 

Ss. 18 and 20— Official Receiver- 

Sales by, of insolvents properties — Procedure. 

Sales by the Receiver m whom the property 
of an insolvent vests under S. 18 ot the 
Provincial Insolvency Act are really sales by 
the owner, and may be held either by public 
auction or by private treaty. The procedure 
for sales in execution of decrees under the C 
P. Code does not apply to them. (Teunon and 
Newbould, JJ.) Entazuddi Shiekh v. Ram 
Krishna Banik. 24 G W Kb 1072 

Ss. 18 and 36— Receiver appointed 

after adjudication — Effect of — Order passed 
while property in the custody of ad interim 
receiver — Effect . 

Where an interim receiver has been appoin- 
ted in insolvency proceedings, the Receiver 
appointed after adjudication does not stand m 
the shoes ot the interim Receiver but stands on 
a higher footing. The property of the Judg- 
ment-debtor vests in him, he holds it tor the 
benefit of the whole body of the creditors and 
he has special rights conferred and special 
duties imposed upon him by Statute. One oi 
such rights is the right to make an appl : cation 
under S. 36 of the Prov. Ins. Act, and this 
statutory right which has been conferred on 
him cannot be taken away by an order in a 
proceeding to which he was not a party. 

An order as to the validity of a transaction 
obtained upon an application to which the 
debtor and creditors alone are impleaded as 
parties 1 while the debtor's estate is in the 
custody of an ad interim Receiver does not 
operate as res judicata as against the Receiver 
appointed after the order ot adjudication and 
does not debar him making an application 
under S, 36 of the Prov. Ins, Act, ( Coutts and 
Sultan Ahmed , JJ.) Babu Shiva Prasad v. 
Prasad Naik. 58 1 C. 783 

SS- 20 (d) and 37 — Application to 

avoid sale — Official Receiver necessary party, 
See (1919) Dig. Col . 924. Nikka. Mal v. The 
Marwar Bank Ltd. 2 Lab.. L. J, 68. 
• S. 20 (d) — Insolvency — Suit to re- 

cover deferred dower of daughter — Maintain- 
ability of. 

Where a person is adjudicated an insolvent 
and his estate is in the hands of a receiver 
he cannot maintain a suit in his own name 
for the deferred dower of his daughter even 
though the Receiver has refused to bring such 
suit. (Coutts and Adami , JJ.) Syed Khelafat 
Hussain v, Azmat Hussain. 

54 I. c. 699 

S* 22 — Aggrieved person— Right to 

bring conduct of Official Receiver to notice of 
Court — Inherent power of Cpurt. 
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Any person, and not merely the insolvent or 
the creditors or any other aggrieved person, 
can take action to bring the conduct of a 
Receiver in any particular respect to the notice 
ol the Court with a view to having his act or 
decision m any particular matter reversed or 
modified. 

The Court has inherent powers to rectify 
the Receiver's errors or mistakes or to reverse 
or modify his acts or decisions, 18 C. W. N. 
366 foil. 

Where the Court acts upon information 
supplied by persons who are outside the scope 
of S. 24 of the Provincial Insolvency Act, the 
j time limit prescribed in that seciion would be 
no bar to an action being taken by the Court. 
(RattiganJ) Data Ram v. Deoki Nadan. 

1 Lah. 307 : 58 I. C 6 . 

Ss, 24, 28 and 38 — Adjudication 

of insolvency — Composition — Private arran- 
gement with creditors — Payment under — 
Subsequent petition by creditors to reopen — • 
Proof of debts. 

Alter being adjudicated insolvents the 
appellants proposed a scheme for composition 
which was rejected by the District Judge, 
They subsequenty represented to the court 
that a majority of the creditors had accepted 
from one M half their respective dues in full 
satisfaction of their claims as suggested in the 
scheme for composition. These creditors 
subsequently filed petitions in the Court stating 
that they had been induced by false and 
fraudulent misrepresentations of the insolvents 
to accept from them half of the principal sums 
due to them and prayed that on payment by 
them into the Court of the said sums they 
should be permitted to prove their claims. 

Held, that in view of the provisions of secs. 
28 and 38 of the Act * these transactions could 
not be recognised in insolvency proceedings 
and the petitioning creditors were entitled to 
prove their claims as they stood on the date of 
adjudication. 

The framing of schedule of creditors and 
debts under sec, 24 of the Act is the duty of 
the Court which is to decide on each claim on 
evidence and in case of contest after hearing 
necessary parties. (Teunon and Newbould , 
J. J.) Behary Lal Sikdar V. Harsukh D*s 
Chakmal. 25 C. w. 1ST. 137. 

'Ss* 36 and 37 — Fraudulent trans- 
fer— Decision of insolvency Court — Finality 

of, 

A creditor who has unsuccessfully opposed 
his debtor's application to be declared an in- 
solvent on the ground that he had made frau- 
dulent transfers of properly is bound by the 
decision of the insolvency Court and cannot in 
a subsequent suit raise the plea that the transfers 
were fraudulent and vo;d. ( Halifax , A , J. C.) 
Narayan v. ; Hard att arai. 57 j, c. 612. 

Ss. 36 and 37 —Sale of debtor's 

whole property to near relation — Preference— 
fraud — Presumption. 
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Where a near relation of a debtor purchases ' 
the whole, or substantially the whole, of the 
property of a person in insolvent circumstances 
with notice of the insolvency he cannot be said 
to be acting in good faith. 

The repayment of a debt not yet due, to a 
near relative by a person in insolvent circum- 
stances amounts to undue preference. 

Where the effect of a conveyance of the 
whole of the debtor's property is to defeat and 
delay the creditors it may be presumed that 
the debtor acted with intent to defeat and delay 
the creditors. (Mittra, A. C. J) Daolat v. 
Pandvram. 55 I. C. 57- 

S. 37— Application by creditor for 

declaration that sale by insolvent is null and 
void — Limitation— Starting point— Lim. Act. 
Art. 181 — jurisdiction to entertain application 
' See (1919) Dig. Col , 928 . Nikka Mal v The 
Marwar Bank Ltd. 2 Lab. L. J 68- 

S. 37*— application under — Condi- 
tions for — Limitation for application. See 
(1919) Dig. Col 929, NIkka Mal v. The 
Marwar Banl Ltd. Lahore. 

2 Lab L. J. 68. 

■ Ss. 43 and 46 (1)— Failure of in- 

solvent to produce his books — Creditor's 
application to court to proceed against in- 
solvent — Refusal— Appeal by creditor, if 
maintainable. 

Under S } 43 of the Prov. Ins. Act the 
creditor has no right to set the Court in motion 
for the insolvent's failure to produce his books, 
of account although in practice the Court may 
avail itself of any assistance which the creditor 
may render to it by bringing to its notice the 
delinquency of the debtor. 

The person therefore who is 4 aggrieved 9 by 
the failure of the insolvent to produce his 
acount — books is the * Court 9 and not the 
4 creditor ' and no appeal lies at the instance of 
the latter against the order of the Court refus- 
ing to proceed against the insolvent under S. 43 
of the Act. { Seshagiri Aiyar and Moore JJ.) 
Palaniappa Chetty v. Subramanya Chetty. 
11 L. W. 145 : (1920) M W- H. 135 : 

54 I. C. 740. 

Ss. 43 and 43— Order refusing 

application by creditor to take action against 
insolvent — Appealable . 

An order refusing an application by a 
creditor to take action against the insolvent 
under S.43 of the Prov. Insol Act is not appeal- 
able, because the application is not one which 
the Insolvency Act entitles a creditor to make, 
and the applicant is therefore not a person 
aggrieved by the order refusing the applica- 
tion within S. 46 and the order is one under 
S. (2) which makes provision only for an order 
sentencing the debtor. 40 Mad. 630 ; 39 All. 
161 foil. 21 Q, B. D. 24 dmt. (Marti neau, JJ .) 
GbjaR Shah v. Barkat Ali Shah, 

% Lab* 213 : 56 I. C. 744* 
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S. 43 — Railway employee — Insolvent 

adjudication as employee withdrawing his 
provident fund from the Railway Company 
— Payment of the money by insolvent to his 
wife- Fraudulent transfer whether offence , 
Provident Funds Act (IX of 1897) S. 4. 

A railway employee was adjudicated an in- 
solvent under S. 16 of the Provincial Insolvency 
Act 1907 and a receiver was appointed. 
Subsequently the employee resigned his ap- 
pointment with the Railway Company and 
drew from them a sum of Rs. 2,000 odd which 
was his Provident Fund, this money was not 
paid over to the receiver ; but Rs. 1,600 out 
of it were paid by the insolvent to his wife. 
For this, he was found guilty of a fraudulent 
act within the meaning ot S 43 (2) of the Act, 
and sentenced to three months' simple impri- 
sonment. On appeal : — • 

Held , reversing the conviction and sentence 
that neither the receiver nor the creditors had 
any claim to the money drawn by the insolvent 
as his Provident Fund, and therefore there 
could be no fraudulent dealing such as was 
made punishable by S. 43 of the Provincial In- 
solvency Act 1907. (Shah and Crump , JJ ) 
Nagindas Bhukhandas v. Ghelabhai 
Gulabdas. 44 Bom. 673 : 

22 Bom L- B. 322 : 56 1. C- 449- 

Ss. 46 and 43 — Appeal — Creditors 

— Aggrieved person — Who is. 

To entitle a creditor to appeal against an 
order passed in proceeding started on bis 
application against an insolvent under S. 43 of 
the Prov. Ins. Act, he must show that he is a 
“ person aggrieved " by the order within S. 46 
of the Act. He is not so aggrieved if the order 
merely holds that there is no prima facie case 
against the insolvent. 40 M. 630 ; 39 A. 172 ; 
foil ( Mittra , /*) Virchand v % Bulakidas. 

55L C 717. 

S. 46 — Creditor — Appeal by official 

receiver a party — Other creditors if necessary. 

In an appeal by one of the creditors of an 
insolvent against an order overruling his 
contention that he was in the position of a 
secured creditor the Appellant joined as party 
respondent the receiver. Two of the credi- 
tors appeared by leave to support the order 
appealed against but other creditors who did 
not appear to contest the Appellant's case in 
the Lower Court were not made parties to the 
appeal. 

Held, that the appeal was competent and it 
was not necessary to make the last mentioned 
creditors parties to it. (Mookerjee and Panton , 
JJ) The East India Cigarette Manu- 
facturing Co., Ltd,, v. Ananda Mohan 
Basak. 24 Cal- W- 1ST. 401: 

58 I* C 10. 

S. 46 (1)— Aggrieved person— Failur, 

of insolvent to produce account books — Credi- 
tor's application for production refused — 
j Creditor not entitled to appeal, as not being a-n 
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aggrieved person.- See Prov. Ins. act, Ss. 43 
and 46 (I). 11 Ii W- 145. 

PROVINCIAL SHALL CAUSES 
COTJKTS ACT (IX of 1837) S. 17- 

Application for review of judgment on the 
last day —Deposit , omission to make — Depo- 
sit within time allowed ■ — Application if 
competent. 

An application for review of Judgment on a 
Small Cause Court suit was made on the last 
day oi the period prescribed tor limitation. But 
■without deposit of the amouut of costs or 
security for the same as required by Sec 17 of 
the Provincial Small Cause Courts Act. On the 
following day the Court allowed the appl cant 
time for making the deposit waich was even- 
tually made and the application for review was 
granted: 

Held , that as the application faded to comply 
with the provisions of Sec. 17 of the Prov, 
Sm, C. C. Act, the application ior review was 
not a proper application in time and it was 
barred under Art 161 oi the Limitation Act. 

It was doubtful whether Sec. 5 of the Lim. 
Act applied to the case at all as the application 
for review was made witoin time. [Sanderson, 
C J. and Walmsley, J .) .Abdul Sheikh 
Mahammad Ayub. 24 C. W. IV- 380 : 

31 C. L. J. 197 : 56 I C- 551 

— S. 17 —Ex parte decree — Application 

to set aside — Security or deposit — Condition 
precedent. , 

Under S. 17 of the Prov. Sm. C. C. Act, it 
is a condition precedent to the granting oi a 
new trial that the applicant should at the time 
of presenting his application deposit in Court 
the decretal amount or tender security ior 
payment oi the same. [Adami, J.) Khantar 
POTDAR V. PUNNI NADDAF. 

54 1 C. 971- 

S. 17 — Provisions of. not manda- 
tory — Deposit beyond prescribed period — 
Amount oj decree. 

The provisions S. 17 of the Prov. Sm. C. C. 
Act requiring the deposit of the decree amount 
or the giving of security for it at the time of 
the presentation of an application to set aside 
an cx-parte decree is not mandatory, but only 
directory; and such deposit may be made or 
security given at any time the Court fixes for 
it before the hearing. 

The expression “the amount due under the 
decree” in S. 17 of the Act does not include 
costs of execution. [Krishnan, J.) Sury.y- 
narayana Iyer v T. Soundararaja iyengar 

551. C. 618- 

‘ (Overruled in 38 M. L. J. 639 : 55 I. C. 977.) 

gj. 17 —Provisions of, mandatory — 

Deposit within period of limitation for appli- 
cation, sufficient. 

The provision as to the deposit of the decree 
amount or the giving of security in the proviso 
to S. 17 of the Provincial Small Causes Courts 
Act is sufficiently complied with, if the deposit 
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is made or the security is given before the time 
prescribed ior such application in the Limita- 
tion Act has elapsed. [Walts, C. J. Oldfield and 
Seshagiri Aiyar , JJ ) Assan Mahomed 
Sahib v. Rahiman Sahib, 43 Mad. 579 : 
38 M ti J- 539 : 28 M- L, T. 17 : 
(1920) M W. 14. 375 • 55 L C. 977- 
[Overruling 55 I. C 618 ] 

S 17 — Provisions of mandatory — • 

Time for deposit — Extension of — C. P. Code 
S. 145. 

S. 17 of the Prov. Sm. C. C. Act which im- 
poses certam conditions upon a defendant who 
apphed for re-hearing or review is mandatory, 
the Legislature intending thereby to discourage 
such appl- cations as far as possible. 

A security bond filed alter the period of limi- 
tation is inoperative and time cannot be extend- 
ed under S. 14 S C. P. C. 

c ucere, whether it 'is necessary that the 
security bond should be filed along with the 
application. [DasJ.) Ramchautar Mar v. 
Hakhim Khan. 1 Pat. L- T. 323 : 

(1920) Pat 203 :.56 I. C- 810. 

S 23 -Return of plaint for presenta- 
tion to proper Court — Jurisdiction — Inter- 
ference — C. P. Code S. 115 . 

In a suit by plff. to recover money due on 
two chittas, the defence was that there was a 
subsequent agreement, whereby in satisfaction 
oi the amouut found due upon the two chittas 
a certain amount ot land would be combed to 
the plaintiff and that the subsequent agreement 
had the effect of rescinding the prior agreement. 
The plaintiff submitted the subsequent agree- 
ment, but contended that defendant had refused 
to carry it out and that in consequenee ot 
such refusal he had rescinded that agreement 
and was entitled to sue upon the original agree- 
ment in the Small Cause Court. The Court, 
being of opinion that the question raisod in- 
volved the question of title, returned the 
plaint for presentation to a Couit having juris- 
diction to determine the question. Plff. applied 
to the Court under S. 115 of tne C. P. Code. 

Held , that the High Court was competent to 
act under S 115 of the C.P. Code, inasmuch as 
the Court below had declined to exercise a 
jurisdiction which was vested in it by law, 
Before that Court decided that it had no juris- 
diction to decide tne suit, it ought to have 
come to the conclusion whether the plaintiff's 
case, that the defendant had refused to perform, 
or had disabled himself from performing, his 
promise in its entirety, was untrue. [Das, J.) 
Mewa Lal Sahu v. Ramadhin Chowdhury, 

57 I. C. 602. 

S- 25 — i Case not tried by Small 

Cause Court — ■ Revision . 

The power conferred upon the High Court 
by S. 25 of the Prov. Sm. C. C. Act can only 
be exercised where the case has been tried by 
the Small Cause Court. [Das, J.) Jagarnath 
Jha v , Rajnath Sahai, 57 I 0 55 L 
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S* 25 —Finding of fact-interference 

when. 

Per Oldfield , J. — A finding of Small Cause 
Court on a question of fact reached without 
reference to material evidence must be reject- 
ed even m revision under S, 25 of the Prov. 
Sm. C. C Act. (OldfiM and Seshagiri Aiyar , 
JJ.) M. & S. M. Ry. Co v. Subba Row. 

43 Mad 617 : 
38 M. L. J. 360 : (1920) M- W. N . 198 : 

11 ti. W. 358 : 28 M- L. T- 49 : 

55 I 0. 754. 

S. 25 — Finding of fact — ■'Revision. 

Under S. 25 of the Provincial Small Cause 
Courts Act 1887) though the High Court is 
averse to interfering on pure questions of 
fact, yet it has power to interfere with decisions 
on questions of fact. ( Macleod , C, J. and 
Fawcett JJ.) Nathuram Shivanarayan v, 
Dhularam Hariram Marwadi. 

22 Bom- L. E, 1199. 

- g 25 — Fresh Plea of limitation— 

When can he raised' in revision . 

Omission to rasie a plea or limitation in the 
trial Court would not estop the debt from tak- 
ing the plea in revision, before the High. Court. 
If such plea depends upon evidence, the pro- 
per course is to remand the case for retrial. 
(Rafique, J.) Debi Din Bhagwan Bin v Sar- 
kar&Co, 56 I. 0 513 

25 and 23 — Omission to deter- 
mine material issue of fact — Revision, 

A mortgagee who had paid the arrears of 
Govt. Revenue to prevent the mortgaged pro- 
perty being sold sued the deft, the purchaser 
of the property, in the Court of Small Causes, 
for recovery of the arrears paid. The deft 
pleaded that the mortgage was, not genuine. 
The court declined to decide the quesbon of the 
genuineness ot the bond as being beyond the 
scope of the suit, and decreed it. 

Held , that the omission to determine the 
issue as to the genuineness of the mortgage 
bond amounted to an error in law and the High 
Court had power to interfere under S. 25 of 
the Prov. Sm C. C. Act. 

If the court was of opinion that the question 
of the genuineness of the bond was beyond the 
scope of the suit it was incumbent on the court 
to exercise the discretion vested in it by S. 23 
and to return the plaint to be presented to the 
proper court, and failure to do so brought the 
case within S. 25. ( Jwala Prasad, J ) RaJKU- 
MiTRLAL V. JaIKARRAN DAS. 

5 Pat- L J 243 : 1 Pat. L. T 225 : 

57 I C. 653 

S. 25 —Revision — Interference dis- 
cretionary. 

It is purely discretionary with the High' Court 
to exercise its- revisional powers. The broad 
rule is that this court should not interfere to 
perpetuate injustice but only to promote the 
Odds of justice. (Broadway, J.) The Firm 
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Pr\bh Dial Kishen Chand v. The firm of 
Hari Chand-Sobha Ram. 55 I. C. 209- 

S 25 — Revision — Powers of High 

Court . 

Under S 25 of the Prov. Sm. C. Courts Act 
the H'gh Court has wider powers of interfer- 
ence than under S, 115 of theC. P. Code (Scott- 
Smith , J.) Prvbh Dial v Sm wibhu Nath. 

20 P- L R 1920 : 54 I C- 436. 

S- 27 — Small Cause suit — Trial as 

ordinary suit — Appeal. 

Where a Court invested with Small Cause 
Court jurisdiction tries, under the regular 
procedure, a suit which should be tried as 
Small Cause Court suit the decree made in the 
suit is not appealable. (Bcachcvoft, J ) Man- 
Matha Nath v. Kshetra Nhth. 

55 I- C. 642. 

Ss, 32 (2) and 27 — Case filed in 

Munsifs Court not invested with Small Cause 
Jurisdiction — Decision by officer so invested 
— Appeal — Revision. 

A suit valued at Rs 50 was filed in the Mun- 
siFs Court at a time when the presiding officer 
was not invested with Small Cause Court 
powers. When the case came on for hearing 
the permanent incumbent of the post who was 
invested with such powers and who was on 
leave, had taken over charge. He however tried 
the suit as a regular suit In appeal his judg- 
ment was reversed by the subordinate Judge. 
Held in revision that the Munsif was right in 
trying the suit as a regular suit and an appeal 
therefore lay to the Subordinate Judge (Lind- 
say, J ) Bhagwan Das v. Gang a Prasad. 

42 AIL 195 : 18 A. Ii J. 89 : 

54 I. C. 428. 

Sell. II, Arts. 11 and 15 —Suit 

for unpaid purchase money— Completion of 
sale deed and placing vendee in possession- 
jurisdiction of Small Cause Court. 

A suit by a vendor of immoveable property 
for the unpaid purchase money against the 
vendee where the sale deed has been executed 
and registered and the vendee placed in posses- 
sion of the lands sold is not a suit for the 
determination or enforcement of any right to or 
interest in immoveable property or suit for 
specific performance of a contrect within Art 
11 and 15 of Sell, ii of the Prov. Sm. C, C. Act r 
(Odgers, J,) Cherrunni Moothan v. Ah- 
munni 11 B w. 211. 

Sell II, Art 13 —Suit for price of 

trees sold by tenant— Jurisdiction of Small 
Cause Court . g 

A suit by a zemindar to half the price of 
trees sold by his tenant based on the terms of 
the village wajib-ul-arz is cognizable by a 
Small Cause Court. Rafique , J) Bohra BhqJ 
Raj v . Ram Chandra. 42 All. 448 : 

18 A- Ii J. 561 : 55 L C. 950. 

: — --Sell. II Arts* 15 and 35 (ii) — * 

Suit for return of article — Compensation, 
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A suit for the return of an article lent by the 
plaintiff to the defendant or, in the alternative 
for compensation, is not cognizable by a Court 
of Small' Causes. ( Lindsay , C. JJ Mata Din 
v Madho Charan. 56 I. C. 877- 

-Sell. II Art 24 — Suit founded on 

award— Jurisdiction of Small Cause Court. 

An award had been made out of Court bet- 
ween the parties, under which a certain sum 
of money had been declared payable to the 
plaintiff. Held , that the suit being one to 
recover money payable to the plaintiff under 
the award, w^s not barred by Art. 24 of the 
Prov, Small Cause Courts Act, 1 A W. N. 159 
not foil. ( Lindsay , J.) Mizaji Dae v. Partab- 
KUAR. 42 AID 169 . 18 A Ii J- 70: 

58 I. C. 546. 

Sell II Art 31 — Suit for accounts 

— What is. 

The mere fact that in deciding the question 
in controversy between the parties to a suit 
accounts may have to be gone into, would not 
necsssarily make the suit one for accounts. The 
question whether the suit is one for accounts, 
within Art, 31 Prov. Sm. C. C. Act must depend 
upon the relation in which the parties stand to 
each other. It is only where the relation of the 
parties is such that one of them is bound to 
render an account to the other that the suit 
may be said to be a suit for accounts. (N. E. 
Chatter ji and Panton, JJ ) Jogesh Chandra 
Mandal v. Chinta Mani Prodhan. 

57 I. C. 951- 

Sch- II Art- 31 — Suit to recover 

profits of mortgaged land and value of trees 
cut down by the mortgagee — Not cognizable 
by Small Causes Court. 

A suit by a mortgagee, after redemption, to 
recover from the mortgagee the profits of the 
mortgaged property and the value of certain 
trees alleged to have been cut down by the 
defendant, is exempted from the cognisance of 
a Small Cause Court by Art 3 of the Small 
Cause Courts Act. (Ryves, J.) Chaubey 
Basdeo v Behari Lae. 

541. C. 117. 

Seh- II Art. 35 — Damages for 

mental worry — Prosecution for Criminal 
breach of trust. 

Where the defendant was charged with 
criminal breach of trust and ^convicted by 
criminal court and plaintiff filed a suit for 
damages-for mental and physical worry, -cost of 
criminal prosecution and other expenses and 
loss. Held , that under Art. 35 (ii) of the 2nd 
Schedule of the Provincial - Small Cause Courts 
Act, the suit was not cognizable by Small 
Cause Court. (Daniels, A. J. C.) Sughra, 
v . Ram Lae Misra. 

23 a C 352. 

Seh., II Art. 35 (h) — Rogha— 

Suit for recovery of— Small cause Court — - 
Jurisdiction, 
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A suit for the recovery of a certain sum of 
money on account of rogha (compensation) due 
to the plaintiff by custom of the tribe for losing 
his wife is excluded from the jurisdiction of a 
Court of Small Causes. A second appeal can be 
maintained in such suit. (Scott Smith and 
Dundas.JJ.) Abbas Khan v. Rasul. 

1 Lah 574 :58 I, C- 167. 

Seh.. II, Arts 35 (2) and 43 A— 

Suit to recover property or its value — Alleged 
■misappropriation of property by persons 
other than defts. 

Where in a suit for the recovery of certain 
ornaments or their value, it was not alleged 
that the defendants had committed any cri- 
minal offence in respect of the ornaments but 
certain other persons, namely the plaintiffs* 
gumasta was said to have misappropriated 
them and pledged them without any authority 
with the defendant, it was held that Art 35 
(ii) and 43 of the second Schedule to the Prov. 
Sm. C.C. Act were not applicable to the case. 
Banerji, J ) Mathura v. Ragunath Sahai. 

18 A Ii J- 354: 58 1 C 663. 

Art. 41 *— Contribution — Joint 

owners — Removal of bricks by some — decree 
— Satisfaction by one. 

The decree against certain joint owners was 
executed against the present plaintiff alone who 
now sued the defendant the other owner in the 
i Small Cause Court to recover half of the 
amount which he had to pay. 

Held , that the suit being one for contribution 
by a sharer in joint property in respect of a 
payment made by him of money due from a co-~ 
sharer is not cognizable by a Small Cause 
Court and the fact of the plaintiff paying a 
decree against him and the defendant instead 
of paying the amount before it was sued for 
makes really* no difference 4 I. C. 59 ; 27 I. C. 
56; 40 A. 135 Rel. and 15 M. 1 55. ( Martineau , 
J.) Nand Lal v. Harbans Lal. 

2 Lah- L. J. 387* 

' -Seh. II Art. 41— Contribution- 

Mortgage- occupancy holding — Failure of 
mortgagee to pay rent — Suit by landlord 
against tenant — Payment by mortgagor — - 
Suit for its recovery. 

Plff. mortgaged a portion of his holding to 
deft, and the latter agreed to pay a proportion- 
ate amount of the rent to the landlord. Def- 
endant failed to pay his share of the rent to the 
landlord and the latter obtained a rent decree 
against the plaintiff, who was the recorded te- 
nant in respect of the whole of the holding. 
To save the holding from being sold in execu- 
tion of the rent decree the plaintiff paid off the 
amount of the decree, and then brought this suit 
to recover his share of the rent from the defen- 
dant. 

Held , that the plaintiff and the defendant 
were joint holders of the holding and were co- 
sharers therein, and that, therefore the suit was 
one by a sharer in joint property to recover ■ 
money due from a co-sharer and its cognizance 
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by a Small cause Court was barred by Art 41 
ot the Prov. Sm. C.C Act, (Jwala Prasad, J) 
Ram Sarup Pathak v. Hazari Mahton. 

57 I C. 595. 

Seh, II, Art 43 A —Plaintiff 

accusing deft, of criminal offence — Jurisdic- 
tion of Small Cause Court. 

If in a Small Cause claim the plff. accuses 
the deft of conduct to a criminal 

misappropriation the j./.-.s,! a of the Small 
Cause Court to try the suit is barred by Art. 43 
A of Sch II of the Pro. Sm. C. C. Act. (Drake 
Brockman ; /, C.) Nandlal v, Narayan. 

55 1 C 328. 

PUBLIC GAMBLING- ACT (III OF 
1867) Ss* 3, and 6 — Presumption as to 
occupation — Issue of warrant. 

Where there is a fair presumption under 
Section 6 of the Public Gambling Act that a j 
person is the occupier or has the use ot a room 
within S. 3, of the Act as a common gaming 
house, the issue of a warrant is not illegal 
(Piggott, J ) Biiola Nath v. Emperor. 

50 I- C. 234 : 21 Cr. L. J. 442 

Ss. 5, 10 and 11 — Search warrant 

—Endorsement of officer — Examination as 
witnesses of persons sent up as accused— 
Weight due to evidence. 

A Magistrate issued a search warrant under 
S. 5, oi Act III of 1867, to a police officer, who 
endorsed it to another police officer of rank 
qualifying him to conduct searches under that 
section. Held, that the search conducted by 
the latter officer was valid and operative so as 
to give rise to the presumption referred to in 
S. 6, 30 All. 60 Ref. 

H As a result of the search two distinct cases 
were taken before the Magistrate one against 
M. under S, 3, of Act III of 1867 and the other 
against a number of persons under S. 4 of the 
Act. At the trial of M the Magistrate called 
and examined as witnesses two of the persons 
who had been sent as accused persons in the 
case unejier S. 4, The Magistrate concluded 
by recording a formal order of acquittal in 
favour of those two persons. 

Held, that in accordance with S. 10 of the 
Act it was lawful for the Magistrate to examine 
these persons as w finesses at the trial of M, 
that their evidence was legally admissible, but 
that such evidence being usually the evidence 
of an accomplice and gwen by a person who is 
under a certain inducement to make a state- 
ment favourable to prosecution case in order 
. to secure a certificate of indemnity for himself 
must be received with caution, 

Semble : For the purpose of terminating the 
proceedings which have already been instituted 
against the persons whom the Magistrate sees 
fit to examine as witnesses under S. 10, of Act 
. Ill of 1867, a' formal order of acquittal requires 
to be recorded in their case, over and above the 
granting o± the certificate provided for by S. 11, 


DECISIONS 


PUNJAB LAND ACT, S. 2. 

of the Act. (Piggott J ) M a haded v. Emperor. 

42 All 385 : 18 A. L. J 383 : 

53 I. C 241 : 21 Cr. L J 737. 

8. 6 —Common gaming house — U. P „ 

Public Gambling Act (1 of 1917) S. 3. 

Upon the search oi a house persons were 
found therein engaged m gambling and instru- 
ments of gaming were also lound. There was 
ev dence that the owner made profit by 
allow mg his house to be used as a place for 
gambbng. Held that ic must be presumed 
under S. 6 of the Public Gambling Act, 
as amended by the U. P. Public Gambling 
(Amendment Act of 1917) in the absence of 
evidence to the contrary, that the house in 
question was a common gaming house. ( Bauer - 
jee t J.) Bhaggi Lal v Emperor. 

42 All 470 : 18 A. L J. 562 : 

56 I. O. 230 : 21 Cr. L. J. 438. 

8- 13 — Public place — Place exposed 

to public view. 

Gambling at a place near a public street and 
exposed to public view but which is not 
part of the public street is not an offence under 
S. 13 of the Public Gamblmg Act. (Shadi Lal 
C.JJ Moula v m Emperor. 56 I. C. 672. 

— 13- Public place — Meaning of— 

Outskirts of railway Station. 

The outskirts of a rad way station (i c ,) those 
parts to which the public have no right ot 
access do not constinTe r. rubble place within 
S. 18 of the Public G mi hi ng Act, 

Where certain persons were found gambling 
near water tank within the premises of a rail- 
way station held , that the place was not a 
public place and the accused could not be 
convicted under S. J 3 oi the Public Gambling 
Act. 9 P. R. 105 (Cr.) foil. (Dun das, J .) BaDR- 
Ud-djn v Emperor. 

57 I C- 931 : 21 Cr. L. J.091. 

PUNJAB ALIENATION OF LAND 
ACT (XIII of 1900) Ss. 2 (3) & 16— 

* Land* Meaning of — Trees growing on land 
exempt from attachment. 

The deflation of 41 land ” given in S. 2 (3) of 
the Punjab Alienation of Land Act is not 
intended to be exhaustive. Although the maxim 
quicqiiid plantatur solo , solo cedit cannot be 
accepted :n India as having the wide meaning 
attached to it in England, it does not cover the 
case of trees growing on the land. 52 P. R. 
1906, 102 P.L.R. 1905 followed. It was not the 
intention of the Legislature - to exclude stand- 
ing trees from the definition of laud in S. 2 (3) 
of the Punjab Alienation of land Act. Such 
trees are therefore exempt from attachment and 
sale under the provisions of S. 16 of the Act. 
(' Wilber force , ] ) Ruua Ram v. Sultan Khan. 

54 I.C. 3& 

S. 2 (3)— Trees standing on land if 

“ land **. See (1919} Dig Col. 935. Amir Khan 
v. Lahon Mal. 58 I, C 038- 

2 (3) (b)— Trees belonging to 

agriculturist — Alta chment of 
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PUNJAB LAND ACT, S. 4. 

The protection afforded by S. 2 (3) ( 6 ) of the 
Punjab Alienation of land Act does not apply 
to things material, such as standing trees but to 
incorporeal rights. Therefore, trees standing 
on land belonging to a member of agricultu- 
ral tribe are liable to attachment in execution 
of a decree. (. Leslie Jones , J x ) Ahmad Khan v. 
Jhanda Ram. 54 I. C. 262. 

S. 4 — Adoption of a profession , if 

changes status — Non- agriculturist, marriage 
with Effect of. 

The adoption of a profession cannot change 
a man’s status for the purpose of the Punjab 
Alienation of Land o Act. 

Members of an agricultural tribe do not 
cease to hold the status they adopt or if their 
ancestors adopted, prostitution as a profession 
nor can such adoption vary their custom in 
respect of inheritance. 

Obiter : — In the case of a Muhammadan 
belonging to an agricultural tribe marrying a 
woman not a member of such a tribe his wife 
does not attain the status of a member of his' 
agricultural tribe. (Abdul Raoof and Bevan 
Petman,JJ ) Mussammat Umrao Bibi v. 
Muhbmmad Bakhsh. 2 Lab.. L J 215: 

55 I. C 236- 

* S 16 — Execution of decree — Tem- 

porary alienation of land — Power to order . 

A Civil Court can in execution of a decree 
order a temporary alienation of the land of a 
Judgment-debtor who is a member of an 
agricultural tribe and S. 16 of the Punjab 
Alienation of Land Act prohibits only a sale 
and not a temporary alienation of such land. 4 
P. R. 1903 and 1 P. Re. (Rev) 1916 loll. 
(Shadi Lai, Le Rosignal and Broadway , JJ.) 
Sardarni Datar Kuar v. Ram Rattan. 

1 Lah. 192 : 2 Lah. L, J. 333. 

g, — Judgment-debtor member of 

an agricultural tribe — Temporary alienation of 
land by collector in execution of decree — « 
Validity of. See C. P. Code S. 72. 

2 Lah- L. J. 333. 

PUNJAB COLONISATION OF 
GOVERNMENT LANDS ACT (V of 
1912) S. 19 — Devise by tenant-Subsequently 
becoming proprietor — Validity of. 

One S. held a square of land in .ChakNo. 137 
in the Lyallpur District as a tenant. On the 
5th July 1909 he made a will bequeathing ‘'my 
.square in Chak No. 157” to his son by a second 
wife. After Act V of 1912 came into force he 
acquired proprietary rights in the said square, 
and in 1913 he died. The plaintiff, the son ot 
S. S. by his first wife, then brought the present 
suit claiming half of the said square and con- 
tended, inter alia, that the will was rendered 
void and inoperative by Act V of 1912, and 
that a devise of occupancy rights could not pass 
proprietary rights. But the Lower Courts 
dismissed plaintiff's suit, Plaint ff appealed to 
this Court. 


PUNJAB COURTS ACT, S. 41- 

Held , that as the testator was a proprietor 
at the time the succession fell in the will was in 
no way rendered void or inoperative by S. 19 
of Act V of 1912. 

Held also, that as the occupancy rights had 
ripened into proprietary ownership beiore the 
will became operative the square passed to the 
devisee under the will. 13 Ch D. 359. (Broad- 
way and Wtlberforce , JJ ) Dalip Singh v. 
Balwant Singh. 1 Lah. 500. 

PUNJAB COURTS ACT, (III of 
1914) S. 41 — Custom — Certificate — General 
rule abrogated by special custom . 

Where the quest on lor decision before the 
lower Appellate Court was whether the general 
rule of custom had been abrogated by a special 
custom no second appeal is competent without 
a certificate. (Broadway and Dun das, JJ) 
Fitha v. Devakee. 2 Lah- L. J 503 : 

50 I C 051. 

— S 41 — Pre-emption — Question whe- 

ther property is a shop — Question of law. 

The question whether a property of which 
pre-emption is claimed, is a shop, is one of law 
i. c., the facts found by the Court below are un- 
challengable, but the inference to be drawn 
from these facts is one of law. (Le Rossignol 
and Broadway, JJ.) Dewan Chand v. 
j Basant Rai. 2 Lala. L. J. 302. 

S 41 (3) — Hindu Law — custom — 

Applicability of — Certificate . 

A finding that the parties are governed by 
Hindu Law and not by custom cannot be 
challenged in second appeal without a certifi- 
cate. (Scott-Smith and Dundas , J.) Mussam- 
mat Aso v. Mussammat Harnami, 

1 Lah. L. J. 60 : 50 I C. 944. 

| g. ( 3 ) — Second appeal Certifi- 

cate — Delay — Extension of time. 

Where an appellant applied to the District 
Judge for a certificate under S. 41 (3) of the 
Punjab Courts Act, 1914, explaining her 1 
delay in applying for the certificate as due 
to the fact that she had erroneously supposed 
that a second appeal would lie as of right to 
the Chief Court and that she did not discover 
her mistake until sometime after passing of 
the decree, when she consulted a lawyer at 
Lahore, the District Judge accepted her appli- 
cation and granted her a certificate on the 3rd 
February 1919 : 

Held, that in the circumstances and having 
regard to S. 41 (3) of the Punjab Courts Act, 
1914, the appeal must be held to have been 
filed in time. (. Rattigan , C JJ Mussammat 
Alam Bi v. Lattu. I Lah. 245 : 

57 I- C* 204. 

— S. 41 (3)—' Second Appeal-custom . 

Whether by the custom prevailing in the 
tribe to which the parties belong a union 
between a man and his nephew’s widow is 
recognized as valid and whether by custom 
issue of such a union should be regarded as 
legitimate and entitle^ to succeed are questions 
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of custom into which the High Court cannot 
enter in second appeal in the absence of a 
certificate. 

Taking the defendants to be the legitimate 
sons of a union between a man and his nephews 
widow they are entitled to hold the land and 
cannot be ousted by the more distant colla- 
terals. (Chevis, A. C. J. and Wilber force , J.) 
Maharam v. Basau. 2 Lah. L. J. 370. 

* S. 41 (3) — Second appeal— Custom. 

A second appeal on a question of onus in a 
custom case, is not competent in the absence 
of a certificate. 7 P, R 1911 toll. 

Where a certificate is refused on the ground 
that the requirements of S. 41 (3) of the 
Punjab Courts Act were not fulfilled the case 
cannot be remanded for reconsideration of the 
question whether a certificate should be 
granted 7 P. R. 1918 dist. (Scott Smith and 
Leslie-Jones , JJ .) Suba v. Jalal. 

2 Lah, L. J. 479- 

S. 44-TV iterlocutory order --Revision. 

The Chief Court should not ordmarily inter- 
fere with an interlocutory order in revision 
but in exeptional cases to shorten litigation (Le 
Rossignal , Jj.) Radha Kishin v, Tirath 
Ram. 1. Lah L. J. 220. 

S- 44 — Revision — Error of Law— 

Not a sufficient ground 
An error of law does not amount to a mate- 
rial irregularity and is not a good ground for 
interference in revision. 

The High Court could not interfere in revi- 
sion simply on the ground that the Court be- 
low had come to a wrong conclusion on the 
question of limitation.il C. 6 760 foil. (S hadi 
Lai, C. J J Faquir Chand v. Duliah 

50 I. C. 848- 

S- 44 — • Revision — - Interlocutory 

order. 

It is only in very exceptional cases indeed 
that High Court should exercise its revisional 
powers of interfering with an order of inter- 
locutory nature and although an order passed 
under O. 41 R, 25, C. P. C. is strictly speaking 
not an interlocutory order, the High Court 
should only interfere in an order passed under 
that rule in exceptional cases. (Broadway, J .) 
Allah Bakhsh v. Lalkhan. 

2 Lah. L J. 662. 

S* 44 — Revision — No interference 

— When substantial justice is done . 

It is discretionary with the High Court to 
exercise revisional powers and where substan- 
tial justice has been done the High Court will 
not interfere. (Pctman, J.) Butaram v. 
Charhta Ram. 55 I. C, 82. 

PUNJAB COURT OP WARDS ACT 
(II of 1903} Ss. 11 and 12— Deputy Com- 
missioner's order restraining alienation — • 
Person and property outside jurisdiction 
ctffected— Effect of. 
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PUJJ. LAID REV. ACT, S. 117. 

A Deputy Commissioner has no authority, 
under, Ss. 11 and 12 ot the Punjab Court of 
Wards Act, to issue an injunction restraining a 
landholder from alienating his property when 
both the person and the property affected are 
outside his jurisdiction. ( Lord Buckmaster.) 
Mahomed Rustam Alikhan v, Mushtaq 
Hussain. 42 AIL 609 : 39 M- L J. 263: 

(1920) ML W, FT. 565 : 

18 A. L. J. 1089 : 12 L. W- 539 : 

28 M L. T. 220 : 47 I. A- 224 : 

57 I. C. 329. (P. C.) 

s. 31 (2) and (3)— Application for 

execution, of decree against a ward of the Court 
whether filing of certificaee necessary in each 
application. See (1919) Dig. Col 937 . Deputy 
Commissioner, Amritsar v. Ballamal. 

58 I. C. 635. 

S. 31 (2) and— Power of executing 

Court to order sale of attached property after 
certificate has been filed without Consent or 
concurrence of the Court of Wards. See (1919) 
Dig. Col. 937 . Deputy Commissioner Amrit- 
dar v. Mahindar Singh. 

58 I. C. 631. 

PUNJAB GOVERNMENT TEN- 
ANT ACT (III of 1893) Ss, 7 and 8- 

Grantee— Transfer of right — Suit — cause of 
action. 

The interests of a grantee vested in him as 
provided by S. 7 of Act III of 1893 are declar- 
ed untransferable by S. 8 of that Act except 
with the previous consent in writing of the 
Fmancial Commissioner. 

A transfer however effected i. e. % bs it for- 
mal transfer or transfer by conduct, is clearly 
barred by statute. 

The alleged cause of action (investiture of a 
share of interest in the grant by the grantee) 
contravened a statute and the suit was proper- 
ly instituted. 36 I, C. 125 ref. (Le Rossignol 
and Broadway , J.J) Uttam Chand v. Jinda 
Ram. 2 Lab. L. J. 597 : 

58 I. c. 298. 

PUNJAB LAND REVENUE ACT> 
(XVII of 1887) Ss. 6 and 34— Girdawar 
kanmigo — Revenue officer— attestation of 
mutation . 

A girdawar kanungo is not a Revenue 
Officer within S 6 of the Punjab Land Revenue 
Act and cannot attest a mutation witlvn S. 34 
(4) oi the Act. ( Scott Smith , J.) SVbk v, 
Mohamad Ali, 57 I C* 721. 

S- 117 (2) (c ) — Amending Act III of 

1914 S, 49 — Decision of question of title by 
Revenue Officer as a Civil Court — Appeal to 
Dt. Judge. 

A Revenue Officer deciding a question of 
title as though he were a Civil Court is to be 
deemed a Subordinate Judge for the purpose of 
determin ; n£ the forum which is competent to 
hear an appeal trom a docree passed by, Bim. 

The Assistant Collector in the matter of 
determination of the question of tfflq Acting 
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as Subordinate Judge, and that the appellant 
was justified m filing his appeal in the court of 
the District Judge. ( Shadi Lai and Martincuu. 
JJ .) Sadda Singh and Co , v. Kupala and 

Co. 1 Lab. 387 : 2 Lah. L. J, 269 : 

58 I. C. 768. 

S. 168 (1) and (2) (XVII)— Suit 

for declaration that partition by revenue 
authorities is not binding — Jurisdiction- 
Civil Court. 

S. 1-8 (2) (XVII) of the Punjab Land 
Revenue Act excludes from the jurisdiction of 
the civil courts any queshn arising out of 
proceedings icr partition, provided such a ques- 
tion is not a question ot title in any oi the pro- 
perty covered by the application ior partition ; 
and S. 1-3 (il) prohibits a Civil Court from 
faking cognisance of the manner in which a 
revenue officer exercises any prwer vested in 
him under the Revenue Act. 

The defects such as, the revenue officer did 
not specifically refer to the trees in his method 
of partition, nor did he carry out the partition 
in the manner prescribed by himself in his 
order, for ir.read of effecting the partition by 
the drawing of lots he permitted the minor's 
representative to select one oi the two portions 
drawn upon the spot ; nor did he expressly give 
sanction as provided ior in O. 32 R 7, C. P C 
to the agreement between the minor's repre- 
sentative and defendant to take shares by 
selection instead ot by drawing of the lots ; nor 
was that agreement sanctioned by the District 
Judge under Section 29 ot the Guardians and 
Wards Act, do not give the Civil Court Juris- 
diction m face of the clear prohibition set forth 
in S. 138 of the Land Revenue Act. (Le 
R ossignol and Bevan Patman, JJ ) Ghulam 
Haidar v , Amir Haidar 1 Lah. 298 : 

2 Lah. L. J. 192: 58 X C. 19 

PUNJAB LIMITATION! ACT-Pro- 

vision— Applicability when al enor died leaving 
a widow. See (1979) Dig. Col, 938. Hiru v 

Sohnun. 1 Lah. L. J. 44 : 54 I. C. 964- 

PUNJAB MUNICIPAL ACT (III of 
1911), S 3, Sub-S. ( 1$}— Highway- 
Dedication — Evidence of — Road through 
private market — License to public trading in 
market . 

In determining whether a road through 
private properly is a public ffigh way, although 
not expressly dedicated to the pnbhc it is 
important .to distinguish between evidence 
showing an intention to dedicate to the public 
generally and evidence showing that visitors to 
or traders with tenants whose shops abut on 
the road have pernrssion to a right of passage. 

Held, that the evidence in the present case 
was of the latter description only, and that 
the road in question was not a “ pubbe street" 
within S. 3, Sub-S, 13 of the Punjab Municipal 
Act, {Lord Shaw.) Muhammed Rustam Ali 


PTJ2TJ. FRE-EMPTION ACT, S. 3. 

Khan v. The Municipal Committee oF 
Kaknal City. 1 Lah, 117 : 

22 Bom- L. B. 563 : 28 M L. T- 1 : 
38 M L. J. 455 : 13 P- L. B. 1920 : 
25 C. W. N- 122 : 32 C L J 471 : 
56 I. C 1 : 47 I. A 25 (P- C ) 

8. 172 — Scope of— Notice by Munici- 
pal committee requiring demolition of bridge 
constructed with permission, if valid — Injunc- 
tion See (1919) Dig. Col 939 . The Municihal 
Committee of Ludhiana v Ahad Shah. 

1 Lah L. J. 168. 

PUNJAB PRE-EMPTION ACT (II 
of 1805) Ss 13 and 14 (o)— Stair case— 
Step to a thara ** if an entrance from the 
street ” — Rival Pre-emptors — Election — 
Decree in suit before repeal of Act. 

In a suit for pre-emption of a house Held, 
that the sale having been made and the suit 
having been instituted while the old Act was 
in force, it was governed by the Punjab Pre- 
emption Act of 1903, 

The step leading to the thara , could not be 
called a " stair case " within S. 13 of that Act : 
nor could it be said to be an entrance from 
' the street within S. 13. The rival pre-emptor 
who was elected by the vendor was entitled to 
a decree for pre-emption. (Scott- Strath and 
Abdul Raoof x JJ) Nanak Chand v, Thek 
Ck and. 2 Lah L J 630 : 56 I. C. 17. 

S 13 (1) and 14 (e)—Step leading 

to a thara — Staircase — Entrance from street 
— Rival claimants — Option of vendor-Sale- 
before the Act. 

One D. sold a house to J Two suits were 
brought to pre-empt the sale : (1) by T. and 
others and (2) by N. and others. Both sets of 
rival pre-emptors claimed the right of pre- 
emption on the ground that their houses were 
adjacent to the house sold and the party-wall 
between their houses and the house sold was 
jointly owned by the owners of the respective 
houses, T. and others, however, claimed 
a superior right of pre-emption by reason of 
fact that a step leading to the thara was 
common between them and the owner of 
the house sold. The court of first instance 
held that both sets of rival pre-emptors had 
equal right of pre-emption and the vendors 
having elected N. and others they were entitled 
to a decree under S. 14 (e) of the Punjab Pre- 
emption Act, 11 of 1905. On appeal the 
Lower, Appellate Court held that T. and others 
had a preferential right under S. 13 fifthly and 
passed a decree in their favour. N, and others 
preferred a second appeal to the H’gh Court, 

Held, that a s + ep leading to the thara cannot 
be called a "v?.’’ cusv" w ,h:ii the meaning of 
S. 13 (1) fourthly, nor can it be said to be “ an 
entrance from the street ” within the meaning 
of clause fifthly of the said section. 

Held, also, that the sale having taken place 
while the old Act was in force, and the suit 
having been instj tuted and the decree of the 
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trial Court having also been passed before the 
present Act came into force, the present suit is 
governed by Act 11 of 1905 and the pre- 
empiors N. and others were entitled to the 
benefit of the election made by the vendors m 
their favour under S 14 (e) of the Act. (ScoU- 
Smith and Abdul Raoof,JJ.) Nanak Chand 

Tek Chand. 

2 Lab. L J. 630 : 56 I C. 17. 

(1 of 1913) Ss 1 and (2) and 4 

— Sardarakhti right — Agricultural land or 
village — Immoveable proporty . 

The subject of sale i. e M Sardarakhti rights, 
is neither agricultural land nor village immove- 
able property within the meaning of S. 3 of the 
Punjab Pre-emption Act of 1913 and conse- 
quently^ not liable to pre-emption under S. 4 
of the Act. (Scot -Smith and Abdul Roaf, 

jj) Mahomed Ismail v. Shams-Ud-Din i 
1 Lah. 567 : 2 Lah. L J. 684 : 

68 I C 321. 

— S 3(3 ) — Pre-emption — Taunsa if a 

town or village — Census Register — Entry in 
Value of . 

Taunsa is a town for the purposes of the 
Punjab Pre-emption Act. 

In deciding whether a place is a town or a 
village the fact that it is described as a town in 
the Census Report is of great importacce 
(Scott Smith, J.) Allah Bakhsh v. Topan 
Ram. 18 P L R 1920. : 54 I. C 642. 

S 3 (3 )— Town or village— Test of — 

Padhana in Lahore Tahsil — Pre-emption. 

A town may be defined as an area inhabited 
by residents not bound together by a common 
interest in agriculture that is, a place which 
depends mainly on trade while a village ap- 
pears to mean the area occupied by a body of 
men mainly dependent upon agriculture or 
occupations subservient thereto 

For the purpose of “the Pre-empiton Act . 
Padhana in the Tahsil and District of Lahore 
is a village. ( Shadi Lai and Wilber fore, JJ ) 
Shankar Das v. Mathra Das. 

55 I. C. 520. 

S. 3 (5) (a) — Sale of minor* s pro- 
perty under — Leave of Court — S. 29 of the 
Guardian and Wards Act — ■ Rightto pre- 
emption. 

In a suit for pre-emption, it appeared that 
terms of the sale were settled betweeu the 
parties privately, but as to complete a sale on 
behajf of a minor permission had to be ob- 
tained under S. 29 of the Guardian and Wards 
Act. It was therefore obtained by the guardian 
and the sale was completed by the guardian 
privately in favour of the vendee. 

Held, that the sale was a private sale and a 
claim for pre-emption was not prohibited by 
S. 3 clause 5 (a). 46 P. R. 1909, dist 52 I. C. 
337. (Abdul Raoof, J) Har Kishen Singh 

Kala Ram. 2 Lah- h J. 261- 

g (a)'— Pre-emption — Building 
whether a shop or house . 
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In a suit for possession by pre-emption of a 
house it appeared that the plaintiff ^ when 
mortgagee of this property described it as 
consisting, inter alia of scops. The buildings 
in dispute were suited for use as shops as well 
as for use as residential buildings. 

Held, that m the presence of two lease deeds 
which show that the buddings were leased as 
residences and in the absence of any clear 
evidence that they were ever actually used as 
shops i.e., places where commodities are 
bought and sold the inference drawn from the 
facts by the learned District Judge was correct. 
{Li 2 Rossignal and Broadway , JJ.) DewaN 
Chand v. Basant Rai. 

2 l»ah. L. J. 302. 

• S. 6 — Pre-emption — Village — Salt 

of house apart from site. 

Held, that the house m suit was a standing 
building m a village, and that it was village 
immoveable properly and liable to pre-emption 
even apart from the site ; but the pre-emptor 
would hold just on the same terms as the 
vendor did. 10 P. R. 1909 at p. 21 loll. (Chevis, 
C, J.) Wagha v. Muhammad All 

2 Lah. L. J. 345. 

I — S* 15— Pre-emption — Right to — Co- 

sharers in well and not agricultural land — < 
Adjunct or appendage. 

Plaintiff sued to pre-empt certain land on 
the ground that he was a co- sharer tire rein. It 
j appeared however that the land in dispute 
consisted of a certain area held separately and 
; of a share in a well, with path attached to it, 
by which the rest of the land was irrigated. 
The plaintiff was found to be a co-sharer only 
in the well and not in the agricultural land 
sold. 

Held , that although the plaintiff was a co- 
. sharer in the well with path attached to it 
I th's fact would not give him a right of pre- 
emption, being a mere appendage or adjunct 
j to the other land. 

The well and the path to the well being 
clearly an adjunct or appendage to the other 
land the plaintiff cannot treat it as a property 
separable irom the rest of the land and claim a 
right of pre-emption in it alone on th® 
strength of his bemg a co-sharer therein when 
he has no such right in the other land sold. 
131 P. R. 1892 and 44 P. R. 1900 foil. 

There has been no change in the law by the 
passing of the Pre-emption Act, inasmuch as 
the words used in S. 15 (b) of the Pre-emption 
Act are “ joint land or property n and the 
omission ox the word “undivided” which 
occured in S. 12 (a) of the Punjab Laws Act, 
is in no way material. (Har tine au, J.) Suba v. 
Shahab Din. - 1 Lah- I*. J. 238. 

S- 15 (c) — Owners of estate' — Right 

to pre-empt— -Malik Kabza. 

A man is not debarred from pre-empting 
by the mere fact that he is only a maltk kabza 
and owns no share in the village 
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PTTNJ. PRE-EMPTION ACT, S. 16. 

Nor is he debarred by the mere fact that he is 
an owner by purchase. A person is not 
necessarily one of the owners of the estate 
merely because he owns some immoveable 
property in the village. 

The words “ owner of the estate 99 in S. 15 
(c) of the Punjab Pre-emption Act refer to the 
proprietary body of the village. 

A man who owns only a small plot of 8 
marals unassessed to revenue, hitherto un- 
cultivated except to a trifling extent and 
destined to be a building site, cannot be re- 
garded as one ot the owners of the estate. 106 
P. R. 1913 foil. (Chevis and Dmidas , JJ) 
Jwala Singh v. Taea Singh. 

1 Lah 503: 
2 Lah. L. J. 565 : 57 I. C. 159. 

• S. 16 — Pre-cmtion — Sale of a house 

apart from, site— Rights of owner. 

The owner of a site cannot exercise the 
right of pre-emption if a non-proprietor effects 
a sale with respect to his house standing on 
site. 2 N. W. P. H. C. R. 101. Ref. (Abdul 
Raoof J.) But a x>. Ali Buksh. 

2 Lah. L J. 252 : 55 I. C 609- 

-S 16 — Sale of right of residence in 

house — Pre-emption by owners of site. 

The owner ot a site cannot exercise the right 
of pre-emption in respect of a sale by a non- 
proprietor of the materials and the right of 
residence in the house. (Abdul Raoof , J.) 
Buta v t Ali Baksh. 2 Lah- L J. 252 : 

55 I. C. 609. 

-S 22 — Extension of time for 

making deposit — Discretion of Court — 
Powers of Appellate Court. 

Plffs. filed a pre-emption suit on the last day 
of limitation and was ordered by the court to 
deposit one fifth of the sale price in cash on or 
before a certain date. The plffs, asked the 
court to accept security instead of a cash 
deposit but the court refused to do so and 
extended the time for making the deposit. The 
plffs. having failed to make the deposit the 
court rejected the plaint. The Appellate Court 
allowed further time and the plaintiffs having 
made the deposit set aside ,the order rejecting 
the plaint. 

Held , on second appeal, that under the 
circumstances of the case the Lower Appellate 
Court ought not to have gone out of its way to 
exercise the discretion extending time in favour 
of the plaintiff. 

According to general rules of procedure an 
Appellate Court has all the powers which the 
original Court has and can do all that the origi- 
nal court can do. 

S, 22, (2) of the Punjab Pre-emption Act was 
enacted rather to enlarge the powers of an 
Appellate Court authorising it* to make the same 
orders with respect to an appeal as the original 
court can with regard to the crig'nal si:: 
Abdul Raoof J ) In ay at v. D a i* 3*.-. a 9 in g j . 

55 I. C. 621* 


PUNJ. PRE-EMPTION ACT, S. 5, 

7 S- 22) (5) (a) — Suit for pre-emption 

— W i thdrawal of deposit m on ey — Dism issal 
of suit. 

Where in a pre-emption suit the money 
deposited by the plaintiff is withdrawn the suit 
is liable to be dismissed. ( Martineau , J ) 
Parasram v. Dalpat Rai. 64 I. C. 268- 

PUNJAB REGULATION (XVII of 

180 6) — Mortgage — Foreclosure — Demand if 
necessary — Delay-Effect of — Minor — Service 
of notice on relation , sufficiency of. 

A demand need not immediately precede the 
application ior foreclosure. 

105 P. R 1907 ; 134 P. L. R. 1910 ; 91 P. R. 
1913 ; 134 P. L R. 1901. Ref. 

A mortgagor is in no way prejudiced by any 
delay between the demand and the application 
for foreclosure. Indeed the delay is to his 
advantage as it gives him turther opportunity 
to arrange for payment. 

The service oi notice on the relation of the 
minor with whom the minor lived and who 
himseif happened to be a mortgagor is suffi- 
cient notice, especially as the minor and his 
relation formed members of a joint Hindu 
family. 4 M. X A. 392 ; 94 P. R. 1892, Ref. 

Notice to a subsequent mortgagee is only 
necessary if there has been a complete assign- 
ment in his favour. 31 P. R. 1883, Ref. (Scott- 
Smith and Wilber force , JJ.) Gordhan Das 
V. Rukmani. 1 Lah- 292 : 

2 Lah. L. J 198 : 58 I. C. 11, 

PUNJAB RESTRICTION* OP 
HABITUAL OFFENDERS’ ACT 
(V of 1918) Ss 3 and 1— Order of res- 
triction following order of security for good 
behaviour — Legality of, 

A restriction order under S. 7, of the Res- 
triction of "Habitual Offenders Punjab Act 
following an order for security for good be- 
haviour is ultra vires under the proviso to the 
section and must be set aside, (Rattigan y 
C, /.) Kabir Bakhsh.v. Emperor. 

1 Lah. 100 : 65 I C. 993 : 

21 Cr L, J. 385- 

PUNJAB TENANCY ACT, (XVI of 
1887) S. 5 (1) (C), 111 and 112—Erro- 

neous statement by tenant intered in record of 
rights as to his being a new occupancy tenant 
— Whether an agreement. See (1919) Dig , Col. 
942 . Jiwan v. Mahomed Hayat 

2 Lah. L. J. 165 : 54 I. C- 069, 

—S. 5 (1) (dJ — Muafi entered as haqq 

murshidt — * Madad tnoasH — Muafidar — * 
Rights of — Right of occupancy , 

Inasmuch as either Haqq murshidi (the 
right of spiritual leadership) or madad moash 
(aid to subistence), figures through-out the 
earlier records as the purpose of muafi and 
they contain a reference to the service of the 
shrine or to the expenditure upon a fair held 
there, the muafidars were not village servants* 
but jagirdars. 
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Held , consequently, that they are occupancy 
tenants under S. 5 (1) of the Punjab Tenancy 
Act and not liable to ejectment. (Maynard, J C) 
Gilani Shah v, Musammat Hassan. 

2 Lah. L. J. 714. 

S 50 —'Tenant— Wrongful disposses- 
sion — Limitation for suit for recovery of 
possession. 

A person wrongly dispossessed of his tenancy 
is bound to bring his suit for recovery of 
possession in a Revenue Court within one year 
from date his ‘dipossession. ( Shah Din , J) 
Lochangir v. Sad a. 54 I. 0 832. 

* S- 77 (3) (d) (o) — Creation of occu- 

pancy rights by widow — Suit by reversioner 
to contest alienation . 

A suit by a reversioner to contest the validity 
of the creation of occupancy rights by the 
widow of the last male owner is cognizable by 
a Civil Court. ( Wilbcrforce , J .) Sardha v. 

Lakhu. 56. I. C. 465- 

— — S. 77 (3) (i)- Civil and Revenue Court 

Suit for injunction restraining proprietors 
from interfering with user of site . 

In a suit bv piths, occupancy tenants for an 
injunction rostra ning dens, members of the 
proprietary body -ruin prcvenmig rbem from 
using a certain site. 

Held , that as the plff. claimed to use the land 
not by reason of their having been enjoying the 
use of it for many years, the suit did not fall 
under S. 77 (3) (i) of the Pun. Ten. Act and 
was cognizable by a Civil Court. 44 P. R. 1914 
dish (Martineau. J.) Khairati v. Indar. 

55 I C. 720. 

S- 77 (3) (1 ) — Suit for declaration 

that plffs . arc not liable tofay rent as entered 
in revenue record — Forum. 

A suit for a declaration that plffs. are not 
liable to pay rent as entered in the revenue 
records falls within the purview of S 74 (3) (1) 
of the Punjab. Ten. Act. and is exclusively 
triable by a Revenue Court. (Broadway, J.) 
Sawan Singh v. Rahman. 55 I. C. 739. 

PURDAKASHIK-LADY- -Deed execut- 
ed by when enforceable against her. 

In order to enforce a document executed by 
a purdanashin lady, all that is necessary is to 
convince the court that the transaction was a 
fair one and that the lady understood the act 
to which she was subscribing. (Le Rossignol 
and Broadway, JJ.) Bhagwati v. Chou 

2 LaR. Xi. J. 089 : 55 I C. 698. 
Execution of document — Mortgage. 

Every protection should be given to parda- 
nashin ladies and that the proof required from 
the persons who have entered into transactions 
with - pardanashin ladies and seek to enforce 
those transactions against them should be 
adequate ^nd satisfactory. (Ameer AH t J.) 
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Muhammad Ali Muhammad Khan Bahadur 

Ramzan Ali Qazi. 24 C. W. N. 977 * 

23 O- C. 150 : 58 I. C. 891- (P. C.) 

-Mortgage Independent advice — 

Absence ot undue influence Misrepresentation- 
Onus of proof on mortgage. See Contract Act 
Ss. 16 and 74. (1920) M. W. N. 631. 

Setting up money lending business. 

Where a purdanashin lady sets up in 
bus mess as a money lender, and it is proved 
that she employs a manager to transact that 
business on her behalf and herself sees nobody 
it must be taken that she holds out to the 
public that the manager has lull authority to 
act on her behalf in all matters connected with 
that business, and she is not entitled, when it 
suits her convenience, to repudiate contracts so 
entered into on the ground that express 
authority is not proved. (Miller, C. J. and 
Mutlick , J.) Baiju Singh v. Dhapi Kuer. 

1 Pat L, T. 578 : 58 I. C. 310- 

RAILWAYS ACT, (IX of 1890J S- 7 

— Railway — Damages — Authority to execute 
necessary works — Level crossing— Closing of 
old one and opening of hew. 

The plff. owned a bungalow which could be 
reached from the towns ide by passing through 
a level crossing on the defts* railway. The 
defts. closed the level crossing in order to 
provide increased sidings at their station, and 
opened a new level crossing lower down the 
railway. The result of the change was that the 
plff. had to take a longer route to reach the 
station or to the town ; but that route had a dip 
which remained flooded in monsoon. The plff. 
filed a suit to compel the defts to re-open the 
old level crossing : 

Held , dismissing the suit, that the defts were 
well within their powers in closing the old 
level crossing and that they had fulfilled all the 
requirements which the law imposed on them 
to provide another level crossigg. (Maclcod t 
C. J. and Crump , J.) Harilal v. Bombay 
Baroda and Central India Railway. 

44 Bom- 705 : 

22 Bom. L. R. 822 : 57 I. C. 601 

Ss. 42, 45, 47 and 109 —Railway 

— Reservation of seats for a class of public 
■ — Legality of— Breach of the rules — Offence . 

A rule providing for special accommoda- 
tion or for the special convenience of a 
particular individual or of a particular class 
of ind'viduals and for the general convenience 
of the travelling public is legal under S* 47 of 
the Railways' Act. The 4 ‘ preference” forbidden 
by Ss. 42 and 43 refers to goods traffic and 1 
rates charged upon traders and does not apply 
to passengers. 

A person who enters a compartment of- a 
Railway carriage reserved by a Railway Go., 
for the use ot passengers of a particular clas§ 
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RAILWAYS ACT, S. 47- 

to which he does not belong and refuses to leave 
when required to do so by a Railway servant is 
liable under S. 139 of the Railway Act (Piggott 
and Walsh, JJ.) Birjabasi Lal v. Emperor. 

18 A* L. J- 254 : 55 I. C 342: 

21 Cr. L. J. 294 

Ss. 47 and 101 (C)-Rules 87 

and 87 (A) — Accident-Message by guard for 
assistance . 

Where under Rr. 87 and 87 (A) of the rules 
framed under Railways' Act, the guard of a 
train sends a message asking ior assistance' it is 
the duty of the driver to ascertain the terms of 
the message and his omission to do so would 
make him liable under S. 101 (c) of the Act if 
such omission results in endangermg the 
safety of any person. (Mittra, *4. J, C.) Local 
Government v, Khairat All 

54 I C. 988 : 21 Cr. Xi. J 204 

Ss- 72 and 80— Duty of railway 

to which goods art delivered for carriage — 
Bailee — Injury — Loss of goods— 'Continuous 
tran s i t — Li ability. 

The duty of a railway to which goods have 
been delivered for carriage is that ot a bailee 
as defined in Ss. 151, 152 and 161 of the Con- 
tract Act. 

When a thing is injured or lost while in the 
charge of a ba ; lee, the burden of proving that 
he has exercised ordinary care must generally 
be upon the bailee the reason being that he 
has special knowledge of the facts. 

The plaintiff having alleged and proved the 
loss of goods, the burden ot proof shifted on to 
the defendant railways to establish that they 
had discharged a statutory duty under S. 72 of 
the Railways, Act read with Ss. 151 and 152 of 
the Contract Act. 

S. 80 of Indian Railway's Act while it gives 
an option to a plaintiff to sue one or other of 
two radway administrations in cases where 
the goods have been booked through, cannot 
surely mean that in a case where the plaintiff 
has brought the suit against both railway 
administrations, he is entitled to a decree 
against that one of them also which has satis- 
fied the Court that it was in no way to blame 
for the loss accruing to the plaintiff. {Lindsay, 
J \ C.) Secretary of State for India v. 
Afz.vl Husain. 23 O C- 83: 

56I.C 714. 

— S- 72 — Railways — Carriage of goods 

— Liability for loss — Railways if mere bailees 
— Contract Act. Ss, 151 and 1 52— Special con- 
tract reducing liability — Risk note — “ Loss ” 
— Meaning of default of servant— Liability 
of master. 

Railways in India are common carriers ; and 
a Railway Company has not the liabilities of 
an insurer but only those of a bailee under Ss. 
151, 152 and 161 of ■ the Contract Act. 40 Cai 
761 and 18 Cal. 620 followed. 


RAILWAYS ACT, S. 113. 

It is open to a Railway Company by means 
even less than contract to limit its liability to 
a special contract the minimum care which 
the Indian Contract Act imposes on bailees 32. 
Mad. 95, 25 M. L. J. 162 Ref. 

A rule enabling a Railway Company to limit 
its responsibility provided it is in a form 
approved by the Governor-General-in-Council 
is not tdtra vires. 

30 Cal. 257 ; 17 Bom 417, IS All, 22 Ref. 

Where in pursuance of a special contract 
embod : ed m a risk note, a Railway in consi- 
deration of acceptance of a reduced charge, 
limited its liability only to cases of loss through 
wilful negbgence. 

Held , that the Company can be held liable 
only ior the loss of a complete consignment or 
one or more complete packages and the Com- 
pany would be exempted from liability where 
there has been merely “ destruction, deteriora- 
tion and damage." 

It cannot be said that there is no loss what 
ever happened to the contents if the outer 
cover which encloses the parcel was delivered 
by the Company 

Per Seshagiri Iyer,J : — Persons who under- 
take to do certain things and who employ 
servants to do those things must be respon- 
sible ior the careless negligence or wilful 
default of the servants in the dischargee of 
the' : r duties. (1919) 1 Ch 1 Ref. {Oldfield and 
Seshagiri Iyer JJ ) The Madras Southern 
Mahratta Railway Company Limited, 
Madras v. Mattai Subba Rao. 

43 Mad. 017 : 
38 M L. J. 360: (1920) M. W. 1ST* 

198 : 28 M L. T* 49 : 11 L. W- 358 : 

55 I. C. 754. 

S. 112 — Travelling without ticket — - 

intention to defraud . 

The accused was charged unejer S. 112 of the 
Railways Act with entering a railway carriage 
without a ticket with intent to defraud the 
railway. He pleaded guilty to entering the 
carriage but said that as the train was about to 
start he had no time to purchase a ticket. 

Held , that the conviction was bad as the 
petitioner's plea amounted to a denial of 
having intended to defraud. ( Walsh , J.) BAN- 
wari Lal v Emperor 

57 I. C. 825 : 21 Cr- L. J. 665. 

g ;q 3 — Conviction — No enquiry 

into liability of accused to pay higher fare — 
Distress warrant — Illegality of. 

The petitioner was prosecuted for an offence 
under S. 113 of the Railways' Act and he plead - 
ed in defence that be had not travelled by the 
train as alleged. The Magistrate without any 
enquiry disposed of the case by issuing distress 
warrant for the amount of penalty imposed: 

Held, that the Magistrate could pass orders 
in accordance with law only after taking evi- 
dence on the question whether the accused was 
liable to pay ana how much was payable by 
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RAILWAYS ACT, S. 121. 

him. ( Wabnslcy and Hilda, JJ ) Station 
Master, Ranaghat t' Habul Sheikh. 

24 C. w. ST. 195 •• 55 I. C. 593 : 

21 Cr. L. J. 320 

; S. 121 —Railway servant acting in 

the d’scharge ot his duty — Meaning of — -Station 
master — * Delegation of duties of ticket — 
Collector to signaller' — -Validity- — -Obstruction 
to signaller so acting — Offence — General Rules 
Rr 229, 251 and 244— Effect of Sec {1919) 
Dig Col. 948. Chitexjla Rheemanisk In pe. 
(1920) M. w. 2ST. 156 . 21 Cr I, J 62 
54 1 C. 414- 

(RATEABLE DISTRIBUTION -Func- 
tion or executing and custody Court — Fund in 
courts— Attachment :n execution rival decree 
holders pwority. See C. P. Code, 8. 73 O. 21, 

R- 52. 39 M. L. J. 608 (TV B ) 

RECEIVER — Appointment of — Trust pro- 
perty — Removal of trustee — Grouftds for — - 
Decree against wnqf property — How executed 

— Receiver — Disinterested person to be 
appointed as See (1919) Dig Col. 949. Syed 
•Asad Raza v. Wahjdunnessa Begam. 

57 I. C. 70 

Suit against — Sanction of Cottf't 

subsequent to filing of suit — Effect of. 

The necess’ty ot obtain : ng tire sanction of 
the Court for suing a receiver appointed by the 
said Court is a rule of common law which 
does hot affect the jurisdiction of the Court to 
entertain the suit. The initial want of sanc- 
tion will be effectively cured by a sanction 
obtained during the course of the litigation, 
31 Cal. 506; 15 C W N. 872; 15C.W.N 
54 and 24 I, C. 622 Ref. (Sadasiva Aiyar and 
Spencer , JJ ) Lakshmi Amma v. Kutti 
Kunhunni. 43 Macl 793 : 

12 L. W 331 

Suit against without leave of Court 

— Application for such leave after filing of 
suit — Jurisdiction*— -Practice, 

. The plaintiff tiled a su’t against the receivers 
appointed by the High Court w : thout first 
applying to the Court for leave to file such 
suit. He subsequently applied for such 
leave :■ — • 

Held , that the failure to obtain leave prior 
to the institution of the suit could be cured by 
leave subsequently granted if there was no bar : 
to the institution of the suit, that is, to the 
jurisdiction of, the Court to admit the plaint. 
(Pratt, J .) Jamsedji F. Shroff v. Hussein 
Bhai Ahmedbhai. 22 Bom- L. R. 319: 

56 I. C. 424. 

— — ' Waste — Life tenant ' — Mahomedan 

widow — • — Bhag property— Gift -of a portion . 

• The gift of a portion of the property of which 
the donor is a life tenant constitutes waste, 
unless the alienation is supported by necessity. 

A Mahomedan widow, who accord'ng to 
custom is only a ,lue tenant oi the Bhagdari 
property which belonged tx> her husband, can- 
hot on. that account make gif Is 'of the e$tate as 

0—54 


REGISTRATION ACT, S- 17, 

if she were in the position of a Hindu widow 
who is entitled to make alienations to secure 
spiritual benefit to her husband. 

The anxiety of a life tenant to get a portion 
of the estate transferred to another person, 
though it m ; ght not by itself constitute waste, 
yet it might constitute a danger to the inter- 
ests of the reversioner which a Court might 
take mto consideration on the question whether 
Irs interests should be protected by the 
aopomtment a receiver. (Maclcod, C J. and 
Heaton, J) Ahmad Asmal Muse v Bai Bibi. 

44 Bom. 727. 
22 Bom. L. R 826 : 57 I- C. 553. 

RECORD OF RIGHTS— Entry in— 
Value of — Not conclusive as to title — Hindu 
jomt family — Entry of name of manager. See 
Hindu Law, Joint Family, Manager 

I Pat L. T. 546. 

REDEMPTION-Clog on equity of redemp- 
tion — 'Deed ot mortgage restricting redemption 
in mortgagor planted trust trees on mortgaged 
lands' — Whether amounts to. (See) T. P. Act, 
S. 16. 22 Bom L R 1141. 

Mortgage — Taking of accounts under 

S. 13 Dekhan Agriculturists Rel'ef Act — Mode 
of taking accounts (Sec) 

22 Bom L. R. 1299 

REGISTRATION* Val idity — Sale, in elu- 
sion oi property not intended to be conveyed 
for registration in a particular district. See 
Registration Act. Ss. 28, 29 and 31. 

38 M. L. J. 327. 
When notice — Index in the registra- 
tion records. 22 Bom- L R. 1158- 

REGISTRATION ACT Ss. 2 (7) 

and 17 — Lease, agreement to lease not 
importing a present demise, whether requires 
registration. See - (1919) Dig. Col 953, 
Secretary of State for India v. Maho- 
med Yusuf. 54 I. C. 134* 

s. 2 (7) and 17 (1) (d)-— Agreement 

to lease — Meaning of — Registration when 
essential. See (1919) Dig. Col. 953 . Rani 
Hemantha Kumari Debi v, The Midnapore 
Zemindar Co., Ltd. 31 C L. J- 298 : 
47 Cal 485 : 24 0 W- H. 177 : 
27 M. L. T- 42:11 L. W- 301. 

S. 17 — 'Mortgage — Prior and Subse- 
quent — Unregistered agreement between prior 
and subsequent mortgagee to share moneys 
realised equally — Registration unnecessary tc 
make agreement admissible in evidence See 
Mortgage, Prior and Subsequent. 

(1920) M- W N. 360. 

S 17 — Mutation proceedings— Peti- 
tion of compromise — Registration if neces- 
sary — Family settlement of doubtful claims— 
Registration. 

In the course of mutation ..proceedings in a 
Revenue Court a petition was presented which 
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stated that the parties had arrived at a settle- 
ment out of Court fixing the share of each 
party, and asked that mutation might be 
effected accordingly. 

Held, {Per Kanhaiya Lai , J.), that such a 
petition which con ained nothing more than a 
recital of the oral settlement effected out of 
court and did not by itself purport to create, 
assign or declare any rights in immoveable 
property, did not require to be reg : stered. 

5 Bom. 232 ; 19 O. C. 75 ; 22 Mad. 50S (P. 
C.) ; 20 All, 171 (P. C ) Re . 32 All. 206 dist. 

(Per Piggott, L) — Any petition intended by 
the parties to serve, and so drafted as to serve 
as a document of title that is to say, as an 
authoritative admission by such party as 
against the other of the title of the other party, 
to whatever share has been agreed upon 
amongst them, becomes a document purporting 
to declare the rights of the parties concerned 
in immoveable property and requires registra- 
tion if that property exceeds Rs. 100 in value 
38 All. 366 (F. B) Ref. 

A family settlement of disputed claims, which 
proceeds on the assumption of an antecedent 
title of some kind in the parties which it merely 
acknowledges or defines, does not involve a 
conveyance of property by one party to another 
and does not tali within the purview of any of 
the provisions of the Transfer of Property Act 
which require an instrument in writing 1 I. 
A. 157 (P. C.) 3 Agra H. C. R. 82 ; 33 All. 356 
(P. C.) Referred to. 12 A. L. J. R. 998 ; 33 All. 
722 dist. (Piggot and *Kanhaiya Lai , JJ) 
Baldeo Singh v. Udal Singh. 

18 A. L. J. 877 : 58 1. C, 732 

Ss- 17, 49 and 50— Object of 

registration ■ — Registration if notice to the 
public. 

The real purpose of registration is to secure 
that every person dealing with property where 
such dealings require registration may rely 
with confidence upon that statement contain- 
ed in the register as a full and complete 
account of all transactions by which his title 
may be affected unless indeed he has actual 
notice of some unregistered transaction which ; 
may be valid apart from registration. 

The object of registration is to protect against 
prior transactions. 

Notice cannot in all cases be imputed from 
the mere fact that a document is to be found 
upon the Indian register of deeds. 

■There may be circumstances in which omis- 
sion to search the register would result in 
notice being obtained and the circumstances 
necessary for this purpose may be very slight. 

The true position is well stated in the judg- 
ment of Brett and Mittra, JJ. in (1902), 7 Cal. 
W. N. 11 and in the Judgment of Sir Lawrence 
Jenkins in (1898) 2 Cal. W. N, 750, 

, In a country where registration is rendered 
compulsory a subsequent encumbrancer could 
secure himself against all possibility of fraud 
-by searching the register in order to ascertain 
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what were the prior claims upon the property 
and then giving notice on his mortgage to the 
prior mortgagees, this is one of the essential 
reasons for registration. ( Lord Buckmaster) 
Tilakdhari Lal v Khedan Lal, 

39 M. L J. 243 : (1920J M- W N. 591 : 
25 C W. N, 49 : 22 Bom. Li R 1319 : 
28 M. L. T- 224 : 18 A Ii J- 1074 : 
32 C. L. J. 479: 57 I. C 465. 

47 L A- 239 : 

S- 17 — Receipts of property — Parti- 
tion — Registration if necessary. 

The receipts signed by brothers at a 
partition among themselves in which they 
acknowledge having accepted portions of the 
family property, detailed in the respective 
receipts, are compulsorily registrable. 

If the brothers are shown to be m separate 
occupation of the various properties detailed in 
the receipts from the ; r date up to a long 
period thereafter, the receipts though unregis- 
tered can be taken as evidence that there was 
a partition. 42 I. A. 1 expl. ( Macleod , C. /. 
and Heaton, J.) NlLKANTH BHIMAJI t\ 
Hanmant. 44 Bom. 881 : 

22 Bom. I*. R. 992 : 58 I C 415- 

Ss. 17 and 49— Unregistered lease 

for less than six months — Inadmissible to con- 
vey title but admissible to prove character of 
possession, (See T. P. Act, Ss. 107 and 4, 

(1920) M W- N- 711. 

Ss- 17 (1) (6) and 4,9— Agreement 

embodying a completed contract and entitling 
a person to a right to come into existence in 
future— Registration if necessary. 

The words “ in future ” relate to the preced- 
ing infinitives and not to the succeeding 
nouns, and therefore the right title or interest 
whether vested or contingent must be a pre- 
sent and not a future right title or interest ; for 
the document to fall under the section must 
if self purport or operate to create the right, 
etc., contemplated by the section. 

A document which recites that a certain 
contract had already been entered into and 
that in the event of certain happenings a 
certain future right would accrue in favour of 
certain persons does not fall within the pur- 
view of S. 17 (1), (b) of the Registration Act, 

S. 17 read with S, 49 must be very strictly 
construed imposing as it does such grave dis- 
qualification for non-observance of registration, 
and the benefit of any doubt should be given 
in favour of the document not being compul- 
sorily registrable. 

89 P. R. 1608 ; 16 P. R. 1896, 120 P. R, 
1894, 10 P. R. 1896, 51 P. R. 1898 ref. 
(Broadway and Abdul Raoof, JJ.) Ram Das 
v . Nadir Shah. 1 Lah. L. J. 79. 

Ss. 17 (I) (6) and 49— Agreement 

to surrender rights — Registration' — Absence 
of— Moveables — Document i f admissible — Evi- 
dence Act, S. 91. 
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In a suit by plff for possession of properties 
the defence was the plff. had waived his rights 
by an agreement by which he gave up all his 
rights in the estate, real and personal, on con- 
dition that deft paid Rs. 1,000 to the gowshala 
Held , that the document was inadmissible in 
evidence for want of registration ; that the fact 
that the plaintiff admitted execution of the 
document did not make any difference : and 
that oral evidence was inadmissible to prove 
the contents of the document. 24 Cal. 120, dist. 

The document was not admissible even in so 
far as it related to moveable property. 

44 Ind. Cas. 837, 47 Ind. Cas. 563. dist. 

34 1. C. 542 foil. (Shadi Lai and Broadway , 
jj) Bisheshar Lal v. Bhur. 

1 Lab.. 436 : 56 I. C. 595. 

S. 17 (1) (b) — Compromise — Ar- 
rangement arrived at between parties — Com- 
pulsory registration — Deed effecting division 
of properties. 

A deed of compromise which gives effect to 
an arrangement arrived at between the parties 
about some estate is compulsorily registrable. 
Though a document containing a mere recital 
of past acts and of a past partition or merely 
declaring the divided status of the parties need 
not be registered, yet when the document itself 
is a record of property subjected to a divis ; on 
which took place on the date on which it was 
written and which declares that in certain im- 
moveable properties certain parties had a share 
and that their former right m certain immove- 
able properties are extinguished the document 
falls under S. 17 (1), (b) of the Registration Act 
and is compulsorily registrable (Prideaux, 
A. J . C.) RAMBHAROSA v. SUKHDAS. 

54 I. a 804. 

— Ss. 17 (1) (b) and 69 and 87— 

Deed appointing trustee but not vesting pro - 
petty in them — Registration if necessary— 
Registration — Validity of — Registrar having 
interest in property. 

Where a “ trusteenamah M does not purport 
to transfer to the trustees the ownership of the 
-property, it is outside the provision of the 
Registration Act and does not require registra- 
tion, '‘Trustees" in such circumstances are 
mere superintendents of the property, and are 
trustees only in the general sense that every 
man is a trustee to whom is entrusted the 
duty of managing and controlling property that 
belongs to another, 

A Sub-Registrar acting in good faith is 
not disqualified from registering a, deed by 
reason of his possessing an interest in the 
property dealt with by the deed within the 
meaning of R. 174 of the rules made under 
S, 69 of the Registration Act. 

The disability created by R. 174 is a mere 
question of procedure which Is covered by s. 
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87 of the Act. {Lord Buckm aster ) Mahomed 
Rustam Ali Khan v. Mushtaq Hussain. 

39 M- L J. 263 : (1920) M W NT. 665 : 
18 A L J. 1039 : 12 L. W- 539 : 
28 3VL L, T. 220 : 47 I- A- 224 : 

57 I C 329. (P. C.) 

Ss. 17 (1) (b) and 49— -Mortgage- 

Redemption — Unregistered receipt — Not 
admissible to prove that mortgage has been 
redeemed. See Mortgage, Redemption. 

54 I. C. 117. 

S 17 (1) (b)— Partition— Memo- 
randum of prior partition. 

A memorandum in an account-book of a 
partition which has already taken place does 
not require registration to be admissible in 
evidence. (Wilberforce , J.) Kanshi Ram v. 
Lal Chand. 56 I C 182- 

S- 17 (1) (b )— Partition — Status — 

Registration. 

A deed of partition of joint fam’ly property 
including immoveables, which effects a division 
in status only and not by metes aud bounds 
creates and extinguishes rights within the 
meaning of S. 17 (l) (b) the Registration Act, 
and is inadmissible in evidence unless it is 
registered. ( Wallis , C. J and Krishnan , J.) 
Rajangam Aiyar v. Rajangam Aiyar, 

39 M. L. J 382 : 12 L. W. 435 : 

57 I. C. 18. 

S 17 (1) Ob)— Recital of mortgage 

— - Chaupatta — Registration. 

An entry in a Chaupatta account book giving 
a detail of the money due on a 'mortgage effect- 
ed orally does not create the mortgage and is 
not compulsorily registrable 
The plea of the inadmissibility of a docu- 
ment for want of registration ought to be 
raised in the Court of first instance and cannot 
be raised in appeal. (Abdul Raof,J ) Chania 
v. Shiamon. 57 I C. 58. 

s. 17 (b) (c) and (3)—' Sale-Receipt 

for consideration — Proof of payment. 

h receipt for the balance of purchase money 
on an oral sale of land. sa ; d to have taken 
place previously is not a sale deed, but is 
registrable under S. 17 (1) (c) of the Registra- 
tion Act as a receipt. Though an unregistered 
receipt is not admissible in evidence the pay- 
ment may be proved aliunde . [RaUigan, J . C.) 
Sher Khan v. Muza f far Khan. '' 

1 Lah- 25 : 55 I- C- 944. 

S- 17 1 fb) (2) (5)— Partition— 

i Document effecting decision in status — • 
Registration — Deed contemplating another 
document registered — Effect of— Admission 
— - Relevancy of. 

For a document to be brought within S. 17 
(2) (5) of the Registration Act, it is necessary 
not only that the document should create a 
right to obtain another document, which will 
when executed create etc 5 any right, title or 
interest in immoveable property but. that it 
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must not in itself create etc , any right title or 
interest. 

Where a deed executed among members of 
a jo : nt Hindu family effected a separation or 
division in status as from the date of its 
execution, stated from that day forward each 
party should enjoy the properties m the sche- 
dule allotted to his share and provided that a 
partition deed in the terms mentioned therein 
should be executed and registered as soon as 
possible and that till then it should itself he 
in force held, that the deed came within cl. 
(5) of sub section (2) of S. 17 of the Regis- 
tration Act and was- inadmissible in evidence 
unless registered. {Walls, C.J. and Krishnan, 
J.) Rajangam Ayyar v Rajangam Ayyar. 

39 M. L, J. 332 : 12 L. W- 435 ' 
57 I C. 12 

S- 17 1 (b) and. (iv)—Comprcmise 

decree — Creation of tenancy — Change in pre- 
existing terms — Registration if necessary. See 
(: 1919, ) Dig . Col. 956. Ram Pedarath Singh 
V. Sohra Koeri. (1920) Pat. 114- 

S. 17 (2) — Compromise — Matters 

partly outside suit — Registration . 

When a suit is properly compromised but 
the adjustment consists partly of an agreement 
relating to matters outside the scope of the 
suit* if the entire compromise is laid before 
.the Court and the court is invited in conse- 
quence to dispose of the suit, and the court 
does dispose of the suit, accordingly, then the j 
agreement is exempt from registration although | 
the decree deals only with the subject matter i 
of the suit and does not deal with the portion 
of the compromise which lies outs : de the suit 
{Das and Ad ami , JJ ) Musammatt AeUNBati 
Kumaki v f Ramnranjan Malware 

581- C 299 

— Ss. 17 (2) (vl)— Compromise — 

Award on — Decree — Registration if ncccs 
sary. 

WhetWan award given by arbitrators is in 
accordance with a compromise made by the 
parties to -a suit and not going beyond the 
scope of the suit, and the award is made a 
► decree of court, registration of the award is 
not necessary under S. 17 (2) (va) of theReg's- 
tration Ac t. {Lyle and Ashworth , A. J. C) 
Gandhep Singh v. Nirmal Singh. 

\ 22 -O C. 300 : 54 I. C- 325- 

A S, 17 (2) (vi) — Compromise-Decree 

—Immoveable property affected — Document 
mot registered — Decree admiss ; ble in evidence 
Sec C. P. Code 0. 23 R. 3. 57 1- C. 75 X. 

-S. 17 (2) (v i}— Compromise— Effec- 
tive as conveyance — Registration if essential. 

K compromise which contains matter rela- 
ting to a suit or covered by its subject-matter 
and which is embodied in a decree doss not 
need registration even though the transaction 
amounts to a conveyance of properties worth 
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more than Rs. 100 ( Sanderson and Duval, 
JJ ) Jachim Mondal v Cheninessa Bibi. 

24 C- W. H. 328 : 54. 1. C 538- 

S 17 (2) (vi) — Scope of —Compro- 
mise affecting immoveable property — Peti- 
tion under 0 21 , R 2, C P. C. — Registration. 

A compromise affecting immoveable pro- 
perty of over Rs 100 embodied in a petition 
under O. 21. R. 2' C. P. C, which has been 
recorded by the Court is exempt from registra- 
tion. 

36 Mad. 47 and 27 M. L J. 651 Overruled 
{Wallis, C. J., Oldfidd and Scshagiri Aiyar , 
JJ) Thazhatiii tathil Poovvanai Ayissa 
v. Kundron Chokru. 43 Mad- 688 : 

39 M-- L. J. 77 : (1920) M W- R T . 431 : 
28 M L T 90: 12 L W 35 : 

58 I. C- 554. 

S- 17 (2) (xi) — Release of mort- 
gaged property — Endorsement on back of bond 
— Receipt of payment — Registration if ncces - 
sary . 

D, a mortgagee, agreed by a clause in the 
mortgage deed to release S, one of the mort- 
gaged properties, on the receipt of the balance 
of the consideration money, left with the 
subsequent purchaser of the said property, 
after redeeming a prior mortgage upon it, and 
the mortgagee having negotiated tor its sale 
with 'B, B approached D’s manager, who 
agreed to release the property S, upon receipt 
ot Rs. 1,000, upon which assurance B purchas- 
ed the property for Rs. 3,-178 out of which he 
pa : d Rs. 1,7-15 to the pror mortgagee, Rs. 1000 
to'D, and-Rs 773 to the mortgagor and an 
endorsement, purporting to release the property 
S, was made on the back of the mortgage bond 
by D’s ammuktear, K, in the presence of D’s 
mortgagor R. D brought the mortgage suit, 
ignoring the release, and the lower court 
ordered . the * sale ot all the mortgaged pro- 
perties, including S. hold'ng that D was not 
bound by any release granted by R, whose 
authority to do so was not proved: 

Held; that D was bound by the release given 
by R, who was held out as her general agent 
for transacting all matters connected with her 
money lending business ; that, even if it be 
assumed that a release, of the mortgaged pro- 
perties extinguishes the mortgage within the 
meaning oi S. 17 (2) (xi) of the Registration 
Act, the appellant B, wno was no party to the 
original contract of release embodied in the 
mortgage bond, was entitled to prove the sub- 
sequent agreement between him and the mort- 
gagee’s manager agreeing to release upon pay- 
ment of Rs. 1,000 only. 

The mortgagee, having accepted the receipt 
of Rs. 1 000 which was’ the consideration for 
the release, was estopped from seeking to 
enforce the mortgage against ' the property in 
the hands ’of S. 

Quaere —' Whether the release of one Of the 
mortgaged properties by means of an endorse- 
meat on the back of the mortgage bopd 
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A money decree was passed on 18-2-1899 
and the first application to execute it was dis- 
missed for want of a succession certificate on 
20-3-1907. The second application was filed 
on 31-3-1910 and deposed of on 8-9-1910. 
Another application to execute the decree was 
presented on 12-9-1910 in the course of which 
the deft, pleaded the law of limitation and 
prayed for instalments The Court made an 
order for instalments and deft, paid Rs 200 to 
plff. on 26-3 1913. The present application filed 
on 19-11-1915 to recover the balance due under 
the decree was objected to as having been 
barred by limitation : 

Held, overruling the objection, that the order 
made on the application of the 12th September, 
1910 should be considered as valid since it was 
not reversed on appeal and that therefore the 
present application was within time as the last 
instalment had been paid by the defendant 
on the 26th March, 1913. (Madeod, C J. and 
Heaton, J.) Desaiapp* Kkalilappa Desai v. 
Dundahpa Malkappa. 

44 Bom- 227 s 22 Bom. 33. R. 76 : 

55 I- C. 329. 

— — Execution proceedings — Decision of 

objections — Effect of — Subsequent application. 

Where in a suit for a declaration that a 
transfer by a Judgment- debt or was during the 
pendency of an attachment by the decree- 
holder and the property is liable to satisfy the 
decree of the plff. it is found that the aliena- 
tion was void as against the decree-holder and 
the property was liable to satisfy the decree, it 
is not open to the transferee on an application 
for execution against him to ra ; se the same 
defence and to plead that the transfer in his 
favour is val : d and that the properties are not 
liable to attachment. (Tudball and Sulaiman , 
JJt) Sayed Daood Ali Shah v. Hayat Ali 



— Execution proceedings — Executabi - 

lity of decree — Decision en. 

Where on an application for execution it was 
decided that the decree as it stood was not 
executable. 

Held, that the order was binding on the 
decreerholder as res judicata and no further 
application for execution would lie unless the 
decree had been made absolute and executable. 
(Oldfied and Seshagiri Aiyar, JJ.) Rama- 
ling-a Rowthak v. Sheik Ibrahim Sahib. 

12 Ii. W 34 

— — — — * Execution proceedings * — * Ex parte 
order not res judicata. 

An order made in execution proceedings 
without notice to the judgment-debtor does 
not estop the latter from subsequently contend- 
ing' that the application bn which the order was 
made was barred by time. ( Adatni,J .) Sobran 
Mahton v Suulas Kuer. 541- C. 933 

Execution proceedings — order at one 

stage erf the execution — Subsequent execution 
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aopb'calion — ‘Prior order res judicata. See 
C. P. Code O. 21, R. 16 . 5 Pat- 33 J. 639- 

Execution proceedings — • Order in 

; when res judical a — Older by consent. 

I A decision in the course of execution pro- 
ceedings of a question which properly arises for 
consideration is final and binding between the 
parties. The binding character of the order is 
not affected by the circumstance that as to 
some of the- parties it was based on agreement 
and as to the others on an adjudication by the 
' Court. (Mnkerjee and Panton, JJ.) Kali Das 
Chavdhuky v Peas ann a Kumar Das. 

47 Cal 446 : 24 C. W K- 269 : 

55 I. C 189. 

. Execution proceedings — Order on 

prior application when constitues a bar. 

An order delivering possession of property 
under an execution application amounts in law 
to an adjudication that the application is in 
time and it is not open to the judgment-debtor 
to question the legality of that order in pro- 
ceedings started on a subsequent application 
for execution. (Mittra, A. J. £.)*■ Amir Ali v. 
Gopaldas. 54 I- C. 924. 

Heard and decided. — Cause of action 

different — First suit on pron ote-—Dismi ssal 
of subsequent suit on original cause of action 
— Bar. 

The d’sm'ssal of a suit on a promissory note 
’s a bar to a subsquent suit on the original 
cause of action. Plaintiff's cause in such a 
case is one and indivisible and the fact that the 
transaction was i*ecorded in ' his account book 
did not give him. another or different cause of 
action. It Ts only where a promissory note is 
inval : d ow ng to some inherent defect therein 
that the parly suing is entitled to fall back 
on an action tor money had and received to his 
use. (Lindsay, J .) MUNDAR Bibi v. Baijnath 
Prasad. 42 AIL 193 ; 

18 A- 33. J. 81 : 54 I. C. 424. 

Heard and decided — Order returning 

a pi amt as disclosing a cause of action — Order 
res judicata See C. P. Code O 7> Rr. 11 AND 
13. (1920) M. W. N. 010- 

Heard and finally decided'— Dismis- 
sal for default —Decision how for res judi- 
cata. 

The dismissal of a suit under O. 9, R. 8 
C. P. C. is not intended to operate in favour, 
of the deft, as res judicata. 

The application of principle of resjudicata 
cannot be avoided by a deft, on the ground 
that he did not appear at the trial, but the 
conclusive effect of the decision must be 
confined to the point acmally deeded fn the 
suit 16 C. 300 (F. B)Foll. [Drake-Brock- 
tnan,J, C.) Tikaram v. RamaCHaNDra. ' 

54 I. G. 789- 

--Beard and finally decided Exparte 

decree — Rent decree— Relation- ship o f landlord 
and tenant 
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RES JUDICATA. 

A rent decree though only exoarte is res judi- 1 
sata on the question of the ,ex ; stence of the 
relationship of landlord and tenant between 
the parties. (Shamsul Huda J ) Basanta 
Kumar Roy v. Surhomoy Mondal. 

54 I O, 763. 

• Heard and finally decided — Meaning 

of — Decision in prior suit turning on another 
question — Effect of decision . 

A former suit between the parties to recover 
possession of certain bhag lands was d'snhssed 
on the ground that the present defendants No 
1. 3, 4 and 5 (who were pla ; ntiffs in the first 
suit) had not made out their right to sue. An 
issue was also raised and decided that the 
present plaintiff No. 1 (who was a defendant 
in the first suit) being a daughter of the origi- 
nal bhagdar was by custom excluded from 
inheritance. 

The plaintiff No. 1 brought the present suit 
against defendants Nos 1 to 5 to recover pos- 
session of the bhag land as the daughter of the 
original bhagdar . 

Held that the bar of res judicata was not 
applicable for though no doubt the issue as to 
the- custom of exclusion of females from in- 
heritance was heard and decided it was not 
finally decided because it was not necessary for 
the decision which the court came to dismisl 
sing the suit and the plaintiff. No 1 had no 
opportunity of appealing against the Court's 
finding on that issue. (Macleod, C. J. and 
Heaton , J.) Bai NatHi v. NaRSHI Dullabh 

44 Bom 321: 
22 Bom. L It 64 : 55 I C 322 

Interlocutory order. — Order for with- j 

drawal of a suit by appellate Court absence of j 
formal defect as laid down in O. 23, Institu- 
tion of new suit. See C. P. Code O. 22 R 1. 

1 Pat. Xi. T 300. 
tissue, of law — Dec's 'on as to jurisdi- 
ction of Court — Civil or Revenue Court — 
Eesjudicata, See C. P. CODE. Ss. 2 (2) and 
100. 11 L W- 3. 

- - T -Is$ue of — Law Interpretation of 

Judgment — Precision in partition proceed- 
ings, if binding, when partition not carried 
through. 

The interpretation of a judgment in a pre- 
vious complete partition case- by a Court to try 
the subsequent case between the same parties 
and the same subject-matter operates as res 
judicata. 

A decision constituting res judicata passed 
in a partition case does not lose its force as 
res judicata because the partition was not 
ultimately carried through (Ferard, S. M.) 
Mussammat Mubarak Fatima v . Muham- 
mad Quli Khan. 54 I- C. 303- 

— 'Limited owner — . Decree against — 

Omission to raise plea. 

A decree , fairly obtained against a femala 
restricted owner as representing the estate is j 
^ijadifig on the. reversioners unless it can be j 
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shown that there was not a fair trial of the 
right in the su : t against the female owner. 

Where however the female owner failed to 
ra’se a plea owmg to a misconception as to her 
locus standi to ra’se it : 

Held, that the decree was not binding on the 
reversioners ( Batten , A. J. C) Sheshrao v. 
Maroti. 55 I- C. 407* 

Litigating under different title — 

Claim not allowed to be raised in fir.d suit — - 
Whether can be raised in subsequent suit. 

The present suit was instituted agamst J, 
asking for a declaration that the properties 
mentioned in the plaint were acquired by D. 
and that he died possessed thereof and that 
the plffs. as his heirs were entitled to posses- 
sion of such properties. Previously a suit No. 
217 of 1912 were brought by the present 
plffs against their father 1). and the present 
deft, asking for a declaration that D. held the 
identical properties wlrch were claimed in the 
present suit as trustee for them. D. died-* 
i shortly after the institution of suit No. 217. 
That suit was amended on the plff's applica- 
tion by recording the death of D and a new 
summons was issued to J. the remaining sole 
deft, in suit No. 217. No amendment having 
then been made or applied for in order to raise 
the cla^m put forward in the present suit, all 
matters in the suit were referred to arbitration. 
Late in the arbitration the present plffs. applied 
to the arbitrators to decide the cla'm which 
was made in the present suit. The arbitrators 
dec : ded that they had no jurisdiction to do so 
as the only matter referred to them had been 
the question of trust. Thereafter the plffs. in 
suit No. 2 17 applied t'o the Court asking that 
they might be at liberty to amend by raising in 
that suit the claim that was made in the present 
suit. The application was refused. 

Held, that the suit, was not barred by rcs- 
judicata , as the plffs. were suing under a diffe- 
rent title to that under which they were endea- 
vouring to support the ; r claim in the first suit, 
as also that the plfFs attempt to raise that point 
was refused by the former Court. (Sanderson 
C.J, Hooker jee and Fletcher , JJ) Mohan 
Lal Shah Jahury Lad Shah 

31 C. L. J. 163 : 55 I- C. 767. 

Matter directly and substantially in 

issue — Reference to pleading and Judgment — 
Issue of Law — Decision on when resjudicata. 
See (1919) Dig. Col. 983. Venkitasubban 
Pattar v. Ayyathurai. 

54 I C. 202. 

Mortgage — Prior and subsequent — 

Suit on subsequent mortgage — Prior mort- 
gage not attacked — Subsequent-suit on prior 
mortgage— -No bar . 

The puisne mortgagee sued for sale undre S/96 
of the T. P. Act joining as a party the first 
mortgagee who did not appear, A "decree was 
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made and the property was bought by the 
second mortgagees The first mortgagee 
afterwards sued tor a sale decree. It did not 
appear that in the former suh the pmsne 
mortgagee attacked the first mortgage or 
sought to postpone it. 

Held , that the decree in the former suit was 
not res judicata under S. 11 C. P. C. against 
the first -mortgagee and that he was entitled to 
a sale decree. (Sir Lawrsncs Jenkins). Radha 
Kish un v. Khurshed Hossein. 

47 Gal. 602 : 38 H L J 424 : 
(1920) M W 308 : 11 I*. W- 518 : 
55 I. C. 959 : 22 Bom- L. B 557 : 

47L A. 11. (P. O) 

— Mortgage — Suit— Joinder of parties 

as representatives of mortgagor and in their 
own right — Omission to set up non-liability — 
subsequent suit for declaration barred. 

In a suit on a mortgage persons who had 
not joined in the mortgage were impleaded not 
only as the representatives of the mortgagor 
but also as liable m their personal capacity. 
They did not plead that their shares in the 
hypotheca were not properly mortgaged and 
should be exonerated, but subsequently 
brought a suit for a declaration that the decree 
in the mortgage suit was not binding as against 
their interest in the property. 

Held , that they were barred by res- judicata 
from setting them up in a separate suit having 
omitted to set up their rights in the prior suit 
20 C. W. N. 675 dist. (Spencer and Krishnan , 
JJ.) Rangai Goundan v. Venkatammal. 

55 I. C. 30. 

.Mortgage suit — Party setting up 

paramount title exonerated — Subsequent suit 
for redemption — Bar. 

Where a person was made a party to a suit 
on a mortgage but was dismissed from it on 
the ground of having repudiated his right to 
-redeem and set up a paramount title adverse 
to that of the mortgagor and the mortgagee, 
the decree in the suit, though made in his 
absence, would operate as res judicata so as to 
preclude him from subsequently claiming a 
right of redemption of tire mortgaged proper- 
ties 12 C. 414 P. C. foil. (Ckaudhuri and 
Ghose , JJ.) Ram Gopaldas v. Jogendra 
Nats Maity. 57 I. C. 980. 

Mortgage Suit— Puisne mortgagee — • 

Omission to set up right to redeem in prior 
suit — Ho bar to redemption. 

A puisne mortgagee is notfbound to set up his 
right of redemption in a suit against him for 
ejectment and his failure to do so does not 
preclude him from relying upon the right in a 
subsequent suit for possession upon redemption 
( Mittra , A. J. C.) Baliram v. Narayan. 

54 1. C. 276 

— ' — — Mortgage — Suit for sale—Omtssion- 
of mortgagor to counter claim — Subsequent 
.suit if barred — General doctrine of res judicata 
apartfrom S, 77 C, P. 0 . ‘ 


BES JUDICATA. 

Where the plamttff a simple mortgagee of 
certam lands under a bond of 1899 executed by 
third persons to her predecessors*in-title 
hypothecated that hypothecation right and 
other properties to the defendant in 1908 for 
Rs 200 and the hypothecated hypothecation 
right became barred in 1911 owing to a suit 
not having been brought against the third 
partes either by the plaintiff or by the defen- 
dant and the defendant - brought a suit in 1915 
agamst the plamtiif on her own mortgage of 
1908 for recovery of the amount due, where- 
upon the plaintiff pleaded as defendant in that 
suit that the present defendant having by her 
default faded to sue for and recover from the 
3rd persons the money due under the bond of 
I 1889 was liable to account to the piamtiff for 
much more than what was due from the latter 
under the bond of 1908 and that the suit ought 
to be dismissed which was accordingly done, 
and then the plaintiff brought the present suit 
to recover the difference between the amount 
alleged to be due to her as damages caused by 
the defendant's default and the amount due by 
the plaintiff to the defendant under the 
mortgage of 1908. 

Held , that the plaintiff could and should 
have put forward her present claim as a 
counter-claim in the suit brought by the defen- 
dant against her on the bond of 1908 and (11) 
the plaintiff having failed to do so, her present 
claim was barred by res judicata. 

Per Sadasiva Aiyar J. The principle of res 
judicata is wider thanS. 11, C.P.Code. Where a 
gage has become fully ripened so that the 
rights and liabilities of the parties can be dealt 
w th in a suit, whether for sale or foreclosure 
or redemption, all questions relating to the 
takmg accounts as between mortgagor and 
mortgagee ought to be decided in one and the 
same and the very first suit. No second suit 
could be brought by either party on any claim 
arising out of the transaction of mortgage. 
(Sadasiva Aiyar and Spencer, JJ ) Ameenam- 
mal v. Meenakshi. 12 Ii W. 173. 

Rent suit — Suit by purchaser at re- 
venue sale to recover rent from tenant at 
rate decreed in favour of ex-proprietor: 

A decree for rent obtained by a proprietor 
of a revenue paying estate against a tenant is 
not res judicata in a suit for rent by a pur- 
chaser of the estate at a revenue sale as the 
purchaser does noi claimunder the ex-proprietor 
within S. 11, C, P, C. But that the purchaser 
is not in any worse position than the ex-pro- 
prietor and may elect to take advantage of 
the decree obtained by the latter and if the 
purchaser sues the tenant for recovery of 
rent at the same rate the tenant whose rights 
are in no way enlarged by the sale cannot 
object. (Woodrojfe and Chatter jea, JJ.) Nakul 
Chandra Basu v, Soshti Charan' Biswas. 

-24 C W- N. 399 ; 56 I C. 390. 

— Representative suit— Former suit 

brought to establish personal right— Dismiss 
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sal of subsequent suit on behalf of entire guild 
of pandas' — Not barred. 

The dismissal of a suit brought by the mem- 
bers of a community to assert their personal 
right is no bar to a subsequent suit by them as 
representatives of the community to establish 
the right of the community. {Piggot and 
Walsh, JJ ) Radha Kishen v. Ram Nath. 

18 A. L. J. 150. 

Representative Suit — Joint Hindu 

family-First suit by manager— Junior mem- 
ber made pro forma deft — Second suit by 
latter— Res j uaica i a— Co-defendant. 

B, the managing member of a joint Hindu 
family had brought a suit against certain per- 
sons in respect of a house belonging to the joint 
family. In the? plaint however he did not say 
that he sued in his capacity as managing mem- 
ber. J. another member of the joint 1 : 1 lIi: 1 , was 
made a proforma defendant. The suit was 
dismissed on the merits. Then J. instituied 
the present suit in respect of the same house 
against the same defendants and on the same 
cause of action. It was admitted by J, in 
tho present suit, that B bad brought the flrst 
suit in his capacity as manager of the joint 
family and with the full knowledge and express 
consent of J. Held that the suit was barred by 
the rule oiRes judicata {Tubdall and, Rafiq, JJ . 
Chaube Kunj MAn v. ChaUbe Jagannath. 

42 All- 359 : 18 A- K J- 326 : 

65 I. C 846. 

— Settlement Court — Decree-Rival 

claims — Adjudication in. 

A number of persons preferred their claims 
to an estate before the Settlement Courts. Plff, 
was also a party and some of the claimants 
then took objection to his status as a rever- 
sioner but the defendant-appellant also who 
was a claimant did not then raise the plea. The 
several claims were tried and decided together 
and the objection as to status was decided in 
plff's favour. In the present suit deft, raised the 
same objection as to plff s. status as a rever- 
sioner. . . . 

Held, that the previous decision of the 
objection by the Settlement Courts operated 
as res judicata in the present suit. (Mr. Ameer 
Alt) Indar Kuar V. Baldeo Baksh Singh. 
23 O. C. 291 18 A Ii. J 1057 (P- C.) 

RESTITUTION OE CONJUGAL 

RIGHTS^— Decree — Injunction against 
parents of wife not to harbour her— Propriety. 

In deireeing a suit for restitution of conjugal 
rights it is not proper for the court to issue an 
injunction to the parents of the wife restrain- 
ing them from keeping her under their roof. 1 
Bonn 164 dish (Sir Norman Macleod, C. /. 
and Heaton, J.) Bai Jamna v. Dayali Mak- 
ANTL 44 Bom. 454 : 

22 Bom. K R. 214 : 57 I. G 571. 

— Defence— Danger to health. 

' A .husband is entitled to the society and 
Companionship of his wife just as a is 


RIGHT OF SUIT. 

entitled to the society and protection of her 
husband. But before a Court can be asked to 
compel a reluctant wife to return to her hus- 
band’s custody it must be shown that there is 
no legal ground, e. g, t danger to health to justi- 
fy the wife’s reiusal to live with her husband. 
One such ground is that the health or safety of 
the wife is likely to be endangered if she is 
^forced to return to her husband’s house. (Sir 
Henry Rattigan, C. J.) Ganga Singh v. 
Musammat Dhanno. 7 P, L. R. 1920 : 

1 Xiah. Ii. J. 193 : 54 I. C. 383. 

REVENUE SAKE and Court Sale — 
Different between. See Limitation Act. Art. 
12 (A Ss. 26 and 28.) 

22 Bom. L. R. 1082. 

Mokuraridars — Receipt of rent by 

patwaris — Recognition — Difference between 
ordinal y case of transfer and of revenue Sale . 

The grant of receipts of a Patwari does not 
amount to a recognition of a transfer of a hold 
ding. 

But in the case of a purchase by a landlord 
at a revenue sale where he knew the encum- 
brance of a mokurar and that he was entitled 
to avoid it, but instead of avoid : ng if he allow- 
ed the Patwari to collect from the mokurar idar 
he must be bound by the acts of the Patwari. 
(Coutts and Sultan Ahmad, JJ .) Sri Radha 
Krishna Ji v. Sukh Nandan Singh, 

(1920) Pat. 332 : 58 I G 193. 
REVISIO IN— Finding of fact. 

Evidence may be looked into in an application 
in revision to see whether the jurisdiction of 
the Court has been properly exercised, but if 
there is a conflict of evidence, and an issue of 
fact has been found in one way revisional the 
court does noe revise the finding of fact, (Walsh 
and Gokul Prasad, JJ.) Munna Lal v. Sada- 
nun Lal. 18 A L J 1104. 

RIGHT OF SUIT — Contract — Stranger 
to — Not entitled to enforce. 

Ii is not open to a stranger to a reference and 
award to enforce a provision in his or her 
favour in the award. (Broadway, Jf Diwan 
Chand v . Bishen Das. 2 Rah. L. J. 255. 

— High way — Obstruction — Special da- 

mage. 

An action for obstructing a public road and is 
not maintainable, unless ’the plaintiff proved 
some injury or damage peculiar to himseii and 
different from the damage that would be suffered 
by other people who used the road. Special 
damage does not mean serious damage, but 
means damage of a special nature, that is 
damage affecting the plaintiff individually or 
damage peculiar to himself, his trade or call- 
ing. (Newboidd and Panton , JJ.) BatiRam 
Kolita v. Sibram Das. 25 C, W. 2ST. 95 # 

— Lessor and lessee— Holding over— 

Trespass— Right of lessor to eject trespasser. 
See Adverse Possession, Lessor and 
Lessee. $7 !• G 994* 
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— Minor — Agent appointed by guardian 

— Suit by minor for accounts against agent 
or for recovery of particular amount — 1 
Mi ain i a i nobility . 

An agent appointed by the guardian of a 
minor is not liable to account to the mbor for 
his acts as an agent. It would be unsafe to 
extend the rule la : d down in (1873) L. R. 9 
Ch. App. 244 and similar cases with respect 
to trustees de son tort to the persons in the 
position ot agents oi the guardian of a minor. 
It is doubtful if the minor can ask the agent 
appointed by h : s guardian to hand over any 
account. (, Abdur Rahim and AyJi"g, JJ ) 
Ramanathk Chkttiar v. Muthia.i C ^: i'Y 
4 3 Mad 429 : 38 M Id J- 247 : 

11 L W. 405: 
27 M. L. T. 242 : 58 I G 358 

Record of rights — Suit to correct en- 

try in, 

S. 106 of theB. T. Act does not provide the 
only method oi obtainmg the correction of the 
entry in a finally published record oi rghls and 
a civil suit instituted with that object is 
competant. 25 C- W- IT 13. 

Stranger to contract — Deposit in a 

fund — Nomination of payee by deposition — 
Effect of — Rights of nominee and hen at law — 
Stranger beneficiary— Rights of Sec Fixed 
Deposit. 39 M. L J. 391. 

BXPARIAH RIGHTS — Ownership of 
river bed— Tide 1 and nivigobb* rivers — Pre- 
sumption as to owi'-'rship o r he a - Tidal and 
navigable riv r — Test of L> ' cos in the 
Krishna river . 

As regards the portion of a river bed where 
a river is both tidal and navigable there is a 
vei*y strong presumption that it belongs to the 
Crown. 

Where however the river is not tidal the 
question whether the bed must be presumed to 
belong to the Government or the riparian 
owners on either bank will depend on the fact 
whether the river is navigable in the legal 
Sense 41 M. 840 F. B. Rel. on. 

A river in India is not navigable in the legal 
sense unless it is navigable throughout the 
year 42 C. 4829 ; 46 €• 300 ; 17 W. R. 73 ; 15 
W. R. Ref. 

Per, Burn t J . : — Conditions in Madras are 
so dissimilar from those in great Britain that 
the English Common Daw rule as to the owner- 
ship of river beds should not be applied here 
without modification and public rights should 
be recognised in the beds of rivers which are 
navigable but not tidal. 6 M. I. A. 267 ; 30 C. 
201, : 10 B. L. R. 406 ; 26 C. L. J. 590 Ret 
«' Applying the above princ'ples their Lordships 
held that the lankas and keelankas formed in 
the bed of the Krishna river at a place where 
it was navigable only for about 4 months in j 
belonged t<? the riparian owners' on/ 
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either bank and not to the Government 
(Sadasiva Iyer and Bum , JJ) Secretary of 
State for Indi t v, Vekatanarasimha. Naidu. 

11 L. W. 256 : 27 M- L. T. 147 : 

(1920) M. W- IT. 209: 

58 I. C. 689- 

Public river — Obstruction of un- x 

» lawful. 

Riparian owner is entitled to obstruct a 
public river. (Kanhaiya Lai , A J . C.) Jagan 
nath v. Chan d vika Prasad. 

54 I. O. 407 : 21 Cr. L. J. 55. 

River beds — Ownership of — Usque 

admed'um filum acquae. See Alluvion and 
Diluvion. 55 I C 770- 

RIWA-JI-AM —Presumption as to correct- 
ness rebuttable. See Custom, Succession. 

54 I. C. 416. 

RYOTWARI LAN-D— Occupancy Right. 
— Claim ol, by tenant under pattadar — Onus of 
proof on him.’ See Landlord and Tenant, 
Occupancy Right. 

(1920) M. W. ISh 61. 

SALE OF GOODS— C I. F. Contract — 
Iudcntor who has accepted shipping docu- 
ments and draft —Ref nsal to take delivery of 
goods — Failure of consideration . 

Deits purchasers of goods under a C. I. F. 
Contract accepted shipping documents and 
drafts the amount due but refused to take deli- 
very on the ground that the goods were not in 
accord with the description as entered in the 
indents. The indents also shewed that the 
indentors were bound to pay the drafts at 
maturity and if they had any claim in regard 
to the nature of the goods they would bring it 
in the manner la ? d down in the indent. 

Held , that defts, could not in answer to the 
claim upon the draft plead fa lure of con- 
sideration because what they contracted for 
were the shipping documents and not the 
actual goods. (Scott Smith and Martineau , J . 
J) Stirling Mason and Co. v. Jawala 
Nate Bhagwan Das. 

1 Lah 22 : 1. La&. L. J. 
51 : 55 I. C. 975. 

SA1NKALAP— Grant by way of — See ‘deed 
—Construction. 23 O. G 30* 

SECOND APPEAL — Discretionary 
matter — Interference by High Court , rare. 

Where two Courts fully acquainted with the 
circumstances of a case and before whom 
evidence could be, but was not led, exercise a 
discretion, the High Court 'will not interfere 
with the exercise oi such discretion. (Fletcher 
and Cuming, JJ .) Sworup Manual v. ayan 
Rai Kowra. 54 c. 731 . 

Evidence — consideration of by lower 

appellate court—Docuf$euts not referred to % 
when deemed to- have faen considered , 
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The mere o mission of a Court to mention a 
document in its judgment is no sufficient proof 
that the Court laded to consider it The 
onfiss’on ol a Court first hearing to mention a 
document of obvious importance in its judg- 
ment is proot that it laded to consider the 
document inasmuch as it may be presumed 
that the document if duly considered, would 
have been mentioned. Where however the 
omission of reference to a document by a first 
appellate Court is urged by a party in second 
appeal as proof that the first appellate Court 
faded to consider the document that party 
must either prove that he relied on the docu- 
ment in argument in first appeal or that he 
relied on the particular part ot the judgment 
of the first court treating the document as 
supporting its decision. (Lyle and Ashworth, 
m Ram Udit v. Bisheshwar. 

• 22 O. C- 312 : 54 I C 353 

• Evidence — Objection to admissibility 

of —Not to be allowed on second appeal for 
the first time. 

An objection to the admissibility of a docu- 
ment cannot be taken for the first time in 
second appeal where an answer to the objection 
involves an enquiry -into facts ( Woodroffe , 
Chatterjee , JJ.) Raj Mohan Dhope v. Hixen- 
dra Chandra, 56 I. C. 816 

'Finding of fact — Error as to onus by 

trial Court — Effect of. 

Where a District Munsif misdirected himself 
as to the burden of proof but the Subordinate 
Judge on appeal considered the evidence from 
the correct stand point and concurred in the 
MunsiPs finding. 

Held i in second appeal that the finding of the 
Appellate Court must be accepted. ( Sadasiva 
Aiyar and Spencer, JJ) Shanmugha Udayar 
v, Kandasami AsaRy. 

12 L. W. 170. 

Findings of fact — -Error in weighing 

Evidence — Effect of. See (1919) Dig. Col. 992. 
Bhan Singh v, Gokal Chand. 

1 Utah 83. 

.pin ding of fact — Evidence legally 

insufficient — 'Interference. 

Where an Appellate Court reaches a finding 
on evidence legally insufficient to support it, 
and fails to give any reasons for the finding, 
the High Court will interfere in Second appeal. 
(Adami, J) Debi Lal Singh v. Hariday 
Mahto. 58 I- C 482. 

. > Finding of fact- -Evidence when open 

to examination. 

It is not necessary in law for Appellate 
Courts such as the District Judge to refer in 
detail to every piece of evidence on the record. 
- So long as the judgment leaves no doubt that 
all the available evidence has been given due 
weight to, his findings on questions of -fact 
' cannot be attacked dn second appeal. 

D — k 6 
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Whether or not there had been a complete 
separation, is a question of fact. (Broadway 
and Abdul Raoof,JJ ) Kathu Shah v. Have 
li Shah 

1 Lah. L. J. 72. 

Pi jjg J^ s gl m ac y _ 

The finding as to the legitimacy is one of 
fact which cannot be gone into m second 
appeal. (Broadway and Dundas, JJ.) GURDIT 
Singh v. Sundar. 

2 Lah Is J. 505. 

Finding of fact — - Not based on evi- 
dence — Set aside on second appeal. 

Where a finding of fact is arrived at by a 
wrong construction of the pleadings, and upon 
no evidence the finding is liable to be set aside 
in second appeal. (Jwala Prasad, J.) Raghua 
—NATH CHATTEAJI V. JUTHU CHATTAR. 

56LC. 466. 

Folding of fact — Not to be ques- 
tioned. 

Grounds which impugn findings of fact 
cannot be entertained in second appeal, 
j (Broadway and Raoofd'JJ.) Mussammat Nem 
i Kuar v. Amrik Singh. 

1 Lah. L. J. 64. 

Finding of fact — Not supported by 

reasons — Not binding on second appeal. 

A finding of fact to be binding on a Court of 
second appeal must be a judicial decision 
reached on a consideration of the evidence. 
When no reasons are given for such finding 
and no reference is made to the evidence the 
finding is open to question in second appeal. 
(Hopkins, S. M. and Portcr % J.M) Sheikh 
Mohammad v. Janki. 

56 I. C. 529. 

—Finding of fact — When conclusive. 

Where an Appellate Court bases a finding of 
fact upon one piece of evidence alone without 
considering the whole of the evidence bearing 
upon the point the finding is not binding in 
second appeal. (Tudball and Rafique , JJ.) 
Mahraj Singh v. Pitambar Singh. 

55 L G. 70S. 

-Grounds of— -Point not pressed in 

court below. 

A point raised in the memorandum of appeal 
to the lower Appellate Court but not pressed 
before that Court cannot be raised in second 
appeal. ( Lindsay , J. C ) Sajjad Husain Khan 
v. Amir jahan. 55 I- C. 441- 

Issue of fact — No decision by first 

appellate court— Remand by High Court . 

In a suit on a mortgage by a Hindu father 
the trial Court finds in favour of the mortgagee 
on the question of necessity and there is an 
appeal by the son of the mortgagor the appel- 
lant is entitled to have The opinion of the 
Appellate Court on the point and if such Court 
lads to determine the point the High Court 
will remand the case for re-decision of the 
appeal" { Dds, J) Rupan Raut v. Pitamber 

(LaK - ^ 233. 
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Jurisdiction of High Court to go behind 

finding of fact of first Appellate Court, limited 
See. (7979) Dig. Cot. 992. The Midnapur 
Temindari Co., Ltd. v. Uma Charan 
Mandal. 24 0. W. N- 201 • 

22 Bom. Ii. R. 7 : 11 I*. W- 371. 

Maintainability of — Order passed 

under O. 21, R. 89 — Auction purchasers, decree 
holder. See C. P. Code, S. 104 (2). 

22 Bom- L R. 383. 

-New Case— Not to be allowed. 

A point which ought to be, but is not, taken 
in the trial Court and in respect of which no 
direct evidence is gvien cannot be taken in 
second appeal especially if it involves a ques- 
tion of fact, (Chaitdhuri, J) Anwar Bewa 
v. Surendra Nath Raut. 

56 I- 0. 844. 

■ New Case — Objection necessitating 

remand if case be given effect to. 

The High Court m second appeal would not 
entertain an objection involving the remand ot 
a case to the Court of first instance to deter- 
mine a question of fact which was not specifi- 
cally raised in the first Court and in the lower 
Appellate Court. (N. R. Chattitjee and 
Panton, JJ ,) NewaJUDdin Mondal v. Sashi 
Kant a Acharjee Bahadur. 57 I C, 883- 

New plea — Not allowable. 

A plea which is opposed to that put forward 
in the lower court cannot be allowed in second 
appeal. (, Beachcroft , J.)‘ EfasaN Ali v. Ram 
Kumar De. r 55 I. C- 375. 

New point not to be raised. 

A new plea ot lis pendens cannot be allowed 
to be raised in the High Court in second 
appeal for the first time especially as the 
raising of it would entail a remand tor further 
enquiry. ( Scott-Smith , JJ.) Sher SiNGsH v. 
Khem Singh. 2 Lah. L. J. 230 

New point — When can be taken. 

, A new point, which is not a pure question of 
law, cannot, for the first time be taken up in 
second appeal. (Tennon and Ncwbould, JJ .) 
Nilratan Mitter v. Abdul Gafur Gazi. 

32 C- Ii- J. 75. 

— Plea abandoned in Courts below — Not 

to be raised. 

A plea taken in the trial Court but abandoned 
in the first Appellate Court cannot be 
entertained in second Appeal especially where 
such plea depends for its decision upon a 
question of fact. (. Kotval , A. J. C.) AmolaksAo 
V. EKHATH. 16 1ST. Ii. R, 89 : 55 I. C- 481. 

— Question of Law— Abandonment of 

-holding— Adverse possession — Misreading of 
•evidence— Interference. See (1919) Dig Col . 
99$. Mahomed Umar Khan v. Razi Khan. 

2 Lah. Ii. J. 136 : 54 I. 0. 873, 


SONTL. PARGANAS REGN. S. 5. 

Question of law— Adverse Possession. 

The question of adverse possession is a mix- 
ed question of fact and law. The soundness of 
the conclusions from the facts found is a mat- 
ter of law and can be questioned by the High 
Court in second appeal. (. Mookerjee , A. C. /. 
and Fletcher , J) Balaram Guria v. Shyama 
Charan Mandal. 24 C W- N. 1057- 

Question of law — Misconstruction of 

document when a ground of second appeal. 

The law is that unless there is a question of 
legal effect of a deed, which may be treated as 
a document of title, or embodies a contract or 
is the foundation ot a suit a second appeal does 
not lie ( Das and Adami , JJ ) Kuldip Narain 
Rai v . Banwari Rai. 1 Pat* Ii T. 126 : 

5 Pat. L. J. 251 : 55 I. C. 179. 

SIND FRONTIER REGULATION 
(1872) AND 1892 Ss. 20 and 27— 

Security for good behaviour — Revision by 
High Court — No power — Cr. P. Code, S. 439. 

The powers conferred by S. 439, Criminal 
Procedure Code to revise “any proceedings ” 
are very wide but they must be confined to 
proceedings within the code. 

There is no jurisdiction in the High Court 
either by express enactment or by necessary 
implication to revise orders of security 
under the Sind Frontier Regulations. 

Neither S. 11 of the Regulation of 1872 nor 
S, 27 of Regulation of 1892 can be construed 
by implication upon the High Court's powers 
of Revision contained in S. 439, Criminal 
Procedure Code. (Crump and Raymond, A. J , 
C.) Bhawal Khan v. Emperor. 

13 S L R 215: 
56 I. C. 769 : 21 Cr. L. J. 513. 

SOLICITOR'S LIEN. Enforcement of— 
Costs — Direct order ito pay — Jurisdiction of 
Court — Proper Case See (1919) Dig. Col. 996 , 
Harnandroy Foolchand v. Gootiram Bhu- 

ttar. 54 L c. 691. 

SONTHAL PARGANAS —Pardhan— 

Status of. 

A pardhan in the Sonthal Parganas although 
not a tenure-holder, as defined in the B. T, 
Act combines both the attributes of faith 
raiyat or head raiyat of a village and ijara- 
dar or true tenure holder. (Coutts and Sultan 
Ahmed, jj) Ram Charan Singh Ghatwal v. 
L. W. Berry Ghatwal. 5 Pat. L. J. 650: 

58 I. O. 43- 

SONTHAL PARGANAS REGULA- 
TION (III of 1872) S- 5 — Institution 
of suit in Civil Court — Bar. 

S. 5 of the Sonthal Parganas Re£n. 1872 as 
it stood in 1907 was a bar to the institution of 
any suit in the ordinary civil Courts in regard 
to any land or any interest in or arising out of 
land in the Sonthal Parganas so long as the 
land had not been settled and the settlement 
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SPECIFIC PERFORMANCE- 

declared by a notification in tlie Calcutta Gaze- 
ttee to have been completed and concluded 
42 C. 116 (148) P. C. Foil. (Chapman and 
Atkinson , jj ,) ShahdeoNaraindeo v. Kusum 
Kumari. 5 Pat. 3j. J. 164- 

SPECIFIC PERFORMANCE — Con- 
tract for lease — Necessary part of — Agreement 
to defer execution of lease until happening of 
certain event — Effect of. 

Specific performance of an agreement to 
grant a lease cannot be decreed unless the 
agreement expressly or impliedly to be granted 
fixes the date from which the term is to run. 

A contract that a lessor should not be 
required to execute a promised lease until he 
had paid oh a debt, attached a condition 
precedent to the obligation to execute the lease, 
which condition must be fulfilled before he 
could be compelled to do so. (Lord Atkinson) 
Srimati Giribala Dasi v. Kali Das Bhanja. 
39 M. L J 329 : (1920) M W FT- 653 : 

22 Bom. L- R 1332 : 
29 M L. ■£. 1 : 57 I. C. 620, IP- C-) 

Contract of sale — Description of pro- 
perty — Vagueness — Eeffect of. 

A suit for the specific performance of a con 
tract of sale cannot fail by reason of the 
contract not containing a complete description 
of the properties when there is no doubt that 
the identity of the properties and the same 
could be satisfactorily established and the 
reasons for the incomplete description are 
also explained. (' Walmsley and Greaves, JJ.) 
Janaki Nath Sarkar v. Innatennessa 
Bibi. 57 I. C. 763. 

Contract for sale of land — Conveyance 

not executed — Vendee put in possession — Time 
for specific performance not expired — Vendor 
not entitled to eject vendee. SccT. P. Act, 
S. 54. 31 C- L J. 57. 

-Contract f or Sale of land-Time for 

performance — Extent ion of —Subsequent fix- 
ing of time limit — Default — Specific perfor- 
mance. 

On the 7th February 1914 an agreement for 
the sale of certain lands was entered into and 
the end of April was fixed as the time before 
which the purchase money was to be paid and 
the sale completed. The vendee being unable 
to find the money the time for completing the 
sale was extended from time to time until on 
14th December 1916 the vendor finding that 
the purchaser was procrastinating gave a notice 
calling upon the vendee to pay the purchase 
money within a week. The vendee, failing the 
vendor cancelled the contract. The vendee 
brought a suit for specific performance and 
contended that reasonable time was not given 
him in making time the essence of the contract 
and that, his previous conduct was not relevant 
in, judging of the reasonableness of the time. 

Held , that the previous his:ory and conduct 
of the parties are relevant in considering the 
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rersorabl^css of the ited for the 

uo' ipi.-E on *«■ the contract., 8. v 173 Foil. 

(Sadasiva Aiyar and Burn , JJ.) AbdUE 
Razak v Messrs Bbown &Co. 

27 M L. T. 131 : 11 L ¥• 473 : 

(1920) M. W*. FT- 290 : 

57 I C- 485. 

Joint Hindu family — Agreement by 

father to sell — Son's liability See Sp. Rel. 

Act S. 27. 22 Bom. L. R. 997. 

Szh£ for — Prayer for delivery of 

possession — Grant of—C . P. CodeO. 2, R. 2, 

In a suit for specific performance of a 
contract for the sale of land it is open to the 
plaintiff to join with his prayer for specific 
performance a claim for delivery ot possession 
unless the contract expressly disentitles him 
to such relief The cause of action for delivery 
of possession may arise both upon the contract 
and the completed ccnv^vr.nce. 

37 C. 67; 14 C. L. j. lo. re . 

" If the plff. in such a suit omitted to ask for 
delivery of possession a subsequent suit to 
obta’n delivery of possession might be barred 
under O. 2, R. 2 C. P. C. 

But the Court will decree a claim for a con- 
veyance only in cases where it embodies the 
substantial part of the agreement and where 
the court can direct its execution without 
regard to the question w aether or not its 
provisions can be specifically enforced. 22 I. C. 
1912 doubted. (Mullick and Sultan Ahmed, JJ) 
Deonandan Prasad Singh: v. Janki Singh. 

5 Pat L 3. 314 : 1 Pat I». T- 325 ; 
(1920) Pat 266 : 56 I C 322- 

SPECIFIC RELIEF ACT, S. 21 (a)— 

Contract — Vague terms— U nenforccable. 

An agreement contained in a lease to pay a 
particular rate of rent which is so vague as not 
to make it clear what the intention of the par- 
ties was cannot be enforced. (Ferard, S, M , 
and Harrison , J. I\I.) Ram BaraN Singh v. 
Puja Singh. 55 I. G. 923 : 

21 Or. L J. 447. 

S. 22 — Specific performance— Dis- 
cretion of Court. 

The granting of a decree for specific perfor- 
mance is discre lionary and he who asks for it 
must show that he has acted with diligence and 
good conscience. If he delays in astng for it 
till just before his sun would be barred by 
limitation, he is not entitled to an exercise of 
the discretion in his favour, ( Halifax , A. J , 
C.) Mvnior Mahomad v. Rama. 

58 I. C- 23. 

S 23 —Minor*— Contract by guardian 

for purchase of land— Enforceable by Minor 
on attaining age. See Minor. 

38 M- L J. 77- 

S- 27 — Contract for the sale of land 

— No time fixed for performance — purchaser 
of property in execution sale w ith notice of the 
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contract — -suit for specific performance against 
— Maintainability of — Limitation starting 
point. See Lim Act. Art. 113. 

38 M- L J 29- 

S. 27 — Contract to sell property 

devised — Devisee liable to execute conveyance 
of property and receive purchase money — 
Heir of testator has no such right. See T. P. 

Act S. 54. 22 Born- L- R 1396 

S- 27 Illn (2 )— Specific perfor- 
mance — 'Legal representative of original 
obligee bound to fulfil Contract — Agreement 
by father to sell his 'undivided share in joint 
family property . 

The father in a joint Hindu family agreed to 
sell his undivided share in the family property 
and received the earnest money, but he died 
before he could complete the sale. The pur- 
chaser having sued the sons to obtain specific 
performance of the contract: 

Held , following the. illustration (2) to clause 
(c) of S. 27 of the specific Relief Act, that the 
sons were bound to perform the contract 
specifically in favour of the purchaser. (Mac- 
Mod, C. J . and Heaton, J .) Bhagwan Btau 
Indap v. Krishna ji. 

i 22 Bom- L R 997 : 58 I. C. 335 

Ss. 38 and 41— Sale by person- 

purporting to act as guardian but not entitled 
as such — Rights of vendee. 

Although the sale was void ab initio it 
being effected by persons who were no: entitled 
to act on behalf of the vendor, the vendees, 
having regard to Ss 38 and 41 or the Specific 
Relief Act, are entitled to claim that the par- 
ties should be relegated to the position they 
were in. (. Sevan Petman r J ) Fateh Khan v. 
Langra. 2 Dali- L J. 184. 

—S. 41 — ■ Minor-— Alienation by guar- 
dian — Duty to restore benefit on setting aside. 

No transaction can be avoided by a minor 
under the general principles of equity recog- 
nised by S. 41 of the Sp. Rel. Act except on 
the condition that the person benefited by the 
transaction restores the benefit he has received 
or makes such compensation as ' the justice ol 
the case requhes. (. Kanhaiya Lai and Lyle 
- A. J C ) Lala- — Pars hot am Das v. Nazir 
Husain. 54 I. C. 843. 

— S. 41 — -Minor — Sale by — Vendee 

aware ot real facts — Minor not bound to 
refund cons : deration on sale be mg set as’de— 
No equity m iavour of de:t. See Evidence 
Act S, 115, 22- Bom. Ii. R. 49 

S. 42— Consequential relief — What 

is — Stitt for a declaration that decree against 
plff. is void — Prayer for general relief — ■ 
Effect of — Court Fees Act, S. (IV) C. 

, The mere prayer for general rebef is not 
necessarily a orayer for consequential relief so 
,s o raxe the suit out of the class of suits for 
declaration only, , I 
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Plff. sued for a declaration that a certain 
decree was fraudulently obtained and should 
not affect his rights and for any other rebef 
which the court might deem fit to grant. 

Held , that the suit for mere declaration was 
one for a declaration only, and that -a suit for 
mere declaration was not competent in this 
case unless followed up by a prayer for conse- 
quential relief by injunction or otherwise. 

The Court ought to have allowed the plff. an 
opportunity to amend his plaint so as to in- 
clude the necessary prayer for consequential 
relief by injunction or otherwise. ( Shadi Lai 
and Dundas, JJ) Bua Ditta v. Ladha Mal. 

54 1 C. 833. 

S 42 — 1 Declaratory relief — Discre- 
tionary — Settlement of long standing dis- 
putes. 

The discretionery power which courts 
possess to grant declaratory decrees should be 
exercised to put an end to disputes which have 
lasted a considerable time., (M. Ameer Alt) 
R\NI INDAR KUAR V. THAKUR BALDEQ BAKSH 

Singh 39 EL J.115: 

28 M. L. T. 334 : 57 I. C. 397. (P. C ) 

S- 42— Declaratory relief — Discre- 
tion of Court — Substantial injury — proof of 
essential. 

The relief granted under 3. 42 Sp. Rel. Act 
being discretionary w<th the Court, the Court 
will not grant relief unless there is substantial 
injury. { Coutts and Dass, JJ.) Babu Chha- 
kowri v Secretary of State For India in 
Council. (1920) Pat 1 : 5 Pat. L J. 60. 

'S. 42 —Declaratory Suit — Cause of 

action for — Denial of title — Advene entry in 
revenue register —Refusal of Revenue court to 
correct entry 

A man is not bound to sue for a declaration 
of his title merely because some casual denial 
of his title is made c.g by the making of an 
entry unfavourable to him and favourable to 
uhe taluqdar in the revenue registers a denial 
which m no way affects him in the enjoyment 
of his rights of property. 

The refusal, of the Revenue Courts to disturb 
the entry in the revenue registers casts a cloud 
on the plaintiff's title and gives them a cause 
of action to birng a suit to have the cloud 
cleared. (Liv.Hay, JJ.) Ganga Prasad v. 
Sri Raj L r y\,\ 23 O. C 46. 

- — S 42 — Declaratory suit — ■ Conse- 

quential relief — Procedure — Amendment. 

The proviso to S. 42 of the Specific Relief 
Act does not empower the Court to dismiss a 
suit for declaration because it omits to ask for 
consequential relief. The Court can only refuse 
to make -the declaration until the defect is re- 
medied and ought to allow the plaintiff to 
amend the plaint. When an objection to a 
declaratory suit on the ground that it does not 
asx for consequential relief is taken for the 
[ first time- in appeal, and' allowed, the proper 
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procedure for the court is to remand the suit to 
the lower court, to enable the plaintiff to amend 
hte plaint, 

S. 42 of the Specific Relief Act requires a 
plaintiff to include in his prayer, any further 
relief he may have a right against the same 
defendant, but it does not require him to 
include as defendants the persons against whom 
he may have a right to consequential relief. 

Where a plaintiff has a right to a declaration 
against one person, and a right to consequen- 
tial relief against another person, he is not 
bound to jom the latter as defendant in the 
declaratory suit, but can sue for a declaration 
without asking for further relief. (Robinson, J.) 
S. T, K. Chetty v. Baeasundaram. 

13 Bur. L. T. 100. 

— -S. 42 — • Declaratory Suit— Decree 

fraudulent , null and void . 

Where a plaintiff brought a suit for declara- 
tion to the effect that the decree of the Subordi- 
nate Judge was ultra vires and therefore void 
and futile under the law, held , that no suit 
for such a declaration was maintainable. 
(Lindsay, J, C. and Wazir Hasan, A. J, C.) 
Kish an Dayal v. Deputy Commissioner, 
Partabgarh. 23 O. C 342- 

— -g. 42 — Declaratory suit— Persons 

denying title — Concerted action — Title — Pos- 
session, 

In a suit for a declaration that defendants 
were plaintiff’s ryots and for an injunction 
against some of them restraining them from 
interfering with any rights of the plaintiff it 
was found that although some of the defts. had 
not made an overt denial of the plff’s. rights, 
yet they were acting in concert and sympathy 
with those who had and all the defts were 
acting in collusion : 

Held, that the whole body of defts. were 
persons interested to deny the plff’s title within 
S. 42 of the Specific Relief Act. 

Where m a suit relating to land the plffs* title 
and possession within limitation is challenged 
and he establishes his title by purchase, the 
presumption, in the absence of evidence to the 
contrary is that he was in possession up to the 
time of the suit. (Lindsay, J. C.) Janki Saran 
v. Widow of Mahomed Sadiq 

56 I. C. 720, 

S. 42 — Declaratory suit — Possession 

partly with plff . and partly with deft . 

Plff. sued ior a declaration to the effect that 
he was the owner of a certain share of the en- 
tire holding of one N, It was found that the 
possession of the land in dispute had been for 
some time in a state of flux and that deft and 
plff. were in possession of certain portions and 
Co- sharers with N. in those portions which were 
in the actual possession of N. Held, that the 
suit was maintainable. (Broadway and Marti- 
' neau t JJ.) Labhu Ram v. Nathu. 

55 I. C. 32 

— S 42. Declaratory Suit — Rever- 
sionary rights —Safeguarding of. 
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A brother may sue for a declaration that his 
brother (a lunatic) is entitled to a share in a 
mortgage acquired by the two defendants in 
their own names (one of them being the mana- 
ger pf the lunatic) where the plaintiff is entitled 
to succeed on the death of the lunatic as one of 
h»s heirs. (Bevan-Petman, JJ Via Singh v 
Harnam Singh. I Lah- 137- 

56 1. C. 191. 

Ss 42 and 54 — Legal status — 

Right to receive alms— Right of property, 

Tiie plffs. were Mahomedans, and the defts. 
were Gangaputras. The dispute related to 
certain gifts, which are made by pious Hindus 
who came to bathe at a spot called the kubri- 
, ghat. The plffs. alleging that the defts. inter- 
i fered with their right to receive the alms 
j which they and their ancestors had received 
for lfiO years sought for a declaration of their 
■ right and also for an injunction restraining the 
i defts. from interfering with that right. Held , 

| that the plffs had no legal status within the 
meanmg of S. 4 2 of the Specific Relief Act, 
be.ng in fact mere beggars who filled no legal 
character entiiling them to the declaration 
'sought for, and that their claim to receive alms 
was not a right to property such as would en- 
title them to an injunction in respect thereof, 
(Tudball and Snlaiman, JJ .) Bansi w.'Kanhai- 
ya. 18 A- L. J. 983- 

S. 42 — Not exhaustive — Declaratory 

. relief . 

S. 42 of the Sp. Rel, Act is not exhaustive of 
cases in which declaratory decrees can be made, 
A suit by the worshippers of a temple for a 
declaration that an alienation by the trustee 
is invalid is maintainable (Abdur Rahim and 
Ayling , JJ,) Veeramachaneni Ramaswami v. 
Soma Pitcfiayya. 

(1920) M. W- FT. 393: 

I 58 L C- 585. 

S. 42 — Proviso — 1 Declaratory relief 

—Pre-emption. 

Scmble : A claim for bare declaration of a 
right to pre-empt is not the right way of assert- 
ing a right of pre-emption. A' mere claim to 
such a rigtit is not a claim to any right to pro- 
perty within the meaning of S. 42 of the Speci- 
fic Relief Act and the right of pre-emption 
cannot be enforced by a mere declaratory de- 
cree. The claim for a declaration would neces- 
sarily require to be followed by further relief if 
the order were to be effectual. (Lord Buck- 
master J Charandas v . Amir Khan, 

39 M. L. J. 195 : 28 M. L T. 149 : 

18 A. L. J. 1095 : 
22 Bom. L. B 1370 : 57 I C. 606 : 

47 I, A 255 (P. C.) 

* S. 4c2r^Cmt for declaration- -Proper- 

ty partly in possession of the court and of 
tenants — Consequential relief . 

The iwidow oi a Mahesri of Delhi adopted 
her minor brother. After her death the present 
plaintiff respondent a cousin of the last male 
owner brought the present suit iqx a declara- 



§91 


THE YEARLY DIGEST 


§92 


SPECIFIC BELIEF ACT, S- 42. 

tion against the minor and his father that he 
is the owner of a certain house and for an in- 
junction. It appeared that 3 rooms in the house 
were in the possession of the Court and the 
remaining portions were occupied by tenants 
who had not attorned to either party. 

Held , that under the circumstances the suit 
for a declaration without consequential relief 
was maintainable. 15 Mad. 307. 100 P. R. 1913 
Ref. (Shadi Lai and Bevan-Petman, JJ.) 
Kalu Ram v, Piari Dal. 1 Lah- 92 • 

55 I, C. 953. 

• S- 42 — Suit for mere declaration — 

Hindu reversioner. 

A suit for a mere declaration that a person is 
entitled to succeed as the nearest reversioner 
on the death of a widow is not maintainable, 
39 Mad. 634 foil, (’ Wallis . C. J. and 
Krishnan, JT.) Guruswami Pandiyan v. 
Sendatti Kalai Pandia Chinnathambiar 
39 M. I* J- 629 ; (1920) $L W- TST. 660- 
28 M L. T. 365. 

S. 42 — Suit by worshippers for a de- 
claration that alienation of temple properties 
is invalid — Maintainability of — C. P. Code. 
O. I , R. 8. 

It is competent to the worshippers of a 
Hindu temple to sue under O. I. R. 8 of the 
C. P. Code for a declaration that a permanent 
lease of the temple properties in favour of the 
defendants is invalid and not binding on the 
trust.' {Abdur Rahim and Ayling, JJ } Agni- 

Hotram Narsimacharlu v. Soma Pit- 
chayya. 43 Mad 410 : 

38 M. L. J- 226. 

■ S 52 — Discretionary relief— Injunc- 

tion — Trial Courts * Discretion — Power of 
Appellate Court — Landlord and tenant . 

Under S. 52 of the Specific Relief Act the 
grant of relief by injunction is a matter in the 
discretion of Court and if the Court below has , 
exercised its discretion in a judicial manner 
and not arbitrarily it is the duty of the Cpfirt 
of Appeal to refuse to interfere. / 

If land is let to a tenant for purpose^bf agri- 
culture and he begins putting up a balding in 
the nature of a mosque or othei/perraanent 
structure there is at once a case fbr relief by 
injunction. Damage in a case Jjke this will be 
inferred at once. / 

There is no reason why a /landlord in such 
cases should be obliged to/ake steps in a Rent 
Court for the ejectment <f the tenant from the 
entire holding. If hi*/ desire is to prevent a 
particular portion of ffie land so let being de- 
voted to some purple for which the land was 
not let there is do obstacle in the way of his 
coming to the Civil Court and asking for relief. 
{Lindsay, J.) ^TChuda Bakhsh v. Gauri 
Shankar. / 23 O. C. 163: 57 I. C 476 

-Ss. 53, 54 and 56. (1 )— Perpetual 

injunction' — Right to considerations affecting 
.grant of, 


SPECIFIC RELIEF ACT, S. 55. 

The right to an injunction depends, in 
India upon statute and is governed by the 
provisions of the Sp. Ref. Act. 33. Cal. 203, foil. 

S. 53 of the Sp. Rel. Act defines the mode m 
which a perpetual injunction can be granted 
and its restraining effect on the deft, when 
it has been granted 

In order to entitle a litigant to a perpetual 
injunction, he must establish that the in- 
junction is required to prevent a breach of an 
obligation. The term ‘obligation* according 
to S. 3 of the Sp. Rel. Act, includes every duty 
enforceable by law, so that when a legal duty 
is imposed in one person in respect to another, 
that other is invested with the corresponding 
legal right. 

The first para, of S. 54 of the Sp, Rel. Act 
establishes the broad and general rule that 
given the breach of an ex' sting legal right 
which is vested in the applicant, the breach 
thereof may be restrained by injunction. 

When a plaintiff applied for an injunction 
to restrain a violation of an alleged right, if 
the existence of the right be disputed, he must 
establish that right before he gets the 
injunction to prevent the recurrence of its. 
violation : Imperial Gas Light Co. v. Broad- 
| bent 7 H. L. C. 600 (612) referred to. 

Ss. 54 and 56 of the Sp. Ref. Act are to be 
read together as supplementing each other. 
The former defines the circumstance's under 
which perpetual injunctions may be granted 
, the latter enumerates the cases where an 
injunction must not be granted. The right to 
an injunction cannot be determined indepen- 
dently of the provisions of Ss. 54 and 56 
by reference to the terms of S. 53. 

An injunction cannot be granted when equal- 
ly efficacious rehef can certainly be obtamed 
by any ottfe r usual mode of proceeding (except 
in qa£e of breach of trust.) Mookerjee and 
Fletcher , JJ.) Ram Kissen Joydoyal v. 
.Pooran Mull. 47 Cal 733 : 

31 0. L. J. 259 : 56 1- C. 571. 

— 55 — Injunction — Nuisance — -Dis- 
turbance by assembly of Hindus. 

The Muhammadans have an inherent right 
to call out the azan from the mosque. 

Held , that the noises made by the defen- 
dants (Hindus) collectively and continuously at 
the time of calling out the azan for the sole 
purpose of frustrating the object of the call 
constituted a nuisance and it was no answer 
to the suit that the little noise made by each 
of the defendants personally did not amount to 
a nuisance. (1894) 3 Ch. 162 Ref. 

The plaintiffs (Mahomedans) were entitled 
to the 'injunction played for because the 
nuisance caused by the defendants was not 
a reasonable exercise of their rights and was 
an infringement of the rule of “ give and take, 
live and let live ” (1876) 2 Ch D. 692. (1893) 
U. R. X Ch. 316. ref. {Sevan Petman, J„) Ja- 
wand Singh v. Muhammad. Din. 

I Lf&. 140# 
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STAMP ACT (II of 1899) S- 2 (5)- 
Bond — Definition of, not exhaustive — Obliga- 
tion to pay money — Person becoming liable 
for an other 9 s act. 

On the question whether the document 
whereby the defendant appellant took upon 
himself the liability of another person in 
respect of a debt of Rs. 1000 and agreed to get 
certain land mortgaged to the creditors 'in lieu 
of that sum and that if he failed to do so he 
would pay the said sum of Rs. 1.000 together 
with interest was a bond. 

Held, that the document did not come exact- 
ly within the definition of a bond under S. 2 
(5) of the Stamp Act but the definition was not 
exhaustive, 

The instrument in question was clearly a 
bond with a condition inasmuch as it was 
attested by a witness and by. it the defendant 
appellant obliged himself to pay certain sum ot 
money to another, if he did -not perform a 
specified act which he had undertaken. Scott- 
Smith, J.) Nand Lal v. The Joint Hindu 
Fanily Of KArm Chand Shamir Mal. 

2 Lah. L- J- 224. 

S 2 (5) and Art. 15 and 40— 

Receiver —Security bond to Court— Stamp — 
Pledge of land — Court Fess Act, Sch. II. 
Art. 6. 

Where a Receiver appointed by a Court and 
directed by it to furnish security for the proper 
discharge of his duties as Receiver executed a 
security bond in its favour binding himself and 
his heirs in the sum of Rs. 150 and as security 
thereof pledging immoveable property worth 
Rs. 200 held that the bond must be stamped 
both under the Court Fees Act and under Art. 
40 of Schedule 1 of the Stamp Act as it came 
within the definition of a mortgage in S. 2 (5) 
of the Stamp Act. ( Wallis , C. J. Old field 
and Seshagiri Aiyar, JJ) Amirthammal v. 
R-amalinga Goundan. 43 Mad. 363 : 
38 M. L. J. 503 : 12 L, W 537 : 

57 I C- 184- 

S. 2 (15) and Art- 45 — ScIl • I. A. 

Art. 5 (6) Applicability — Partition instru- 
ment— What is — Stamp duty on. 

Whereby a document termed a yadast or 
agreement executed at Trivandrum in Andu 
1090 corresponding to the Year 1915 by one 
Krishnaiyar and his brother and bearing a 
Travancore adhesive stamp of one anna, the 
brothers divided them m^cerhes situated both 
in British and Tra’.ancore Lerri* cries, and the 
deed provided that the partition was to take 
effect from the date of execution of the docu- 
ment and the properties were to be enjoyed 
separately with effect from the 1st Thai of 
Andu 1090 corresponding to 14th January 1915 
and that separate partition deeds should be 
executed, for the properties in Travancore and 
British India and the document should remain 
Hin force till then held- that under the definition 
in $. 2 (15) of the Indian Stamp Act 1899 f the 
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deed was chargeable as a contract of partition 
under Art. 45. (Wallis. C. J. a nd Krishnan # 
J.) Rajangam Aiyar v. Rajangam Iyer. 

38 M. L. J 330 : 11 L- W. 556 : 

55 I C. 965. 

S. 5 — Single Instrument relating to 

distinct matters — 6 Sale-deed — Mortgage of 
other lands as security for covenants — Stamp . 

Where in a sale-deed the vendor mortgaged 
lands not included in the sale as security for 
the .due performance of his covenants held 
that the deed was not an instrument comprising 
or relating to distinct matters within the mean- 
ing of S. 5 of the Stamp Act and was not liable 
to be stamped both as a sale and as mortgage. 
(Wallis, C.J. Oldfield- and Seshagiri Aiyar , 
jj ) Secretary To The Commissioner of 
Salt And Abkari and Separate Revenue. 

43 Mad- 365 : 38 M. L J. 506 : 

56 I. C. 154. 

• S- 12 — Cancellation of — Stamp, what 

Constitutes. See (1919) Dig. Col. 7010. Mela 
Ram v. Brij Lal. 54 I- C- 976. 

— * Ss. 26 and 35— Mining lease— 

Royalty in excess of amount covered by stamp. 

S. 26 of the Stamp Act, 1899, are governed 
by S. 35 and, therefore, a lessee under a 
mining lease is entitled upon payment of the 
penalty under the latter section to recover the 
royalty provided for in the lease' even though 
the amount claimed in excess of the amount 
covered by the stamp used in the lease. 17 W. 
R. 131 ; 3 M. 342 ; 10- Bom. 239, 9 Bom. L. R. 
122 ; 12 W. R. 1 Ref. ( Dawson Miller, C J . 
and Mullick , J.) Kumar Braj Mohan Singh 
v . Lachmi Narain Agarwala. 

5 Pat- L. J. 660 : (1920) Pat. 289 : 

1 Pat- L. T, 719 : 58 I. C- 99- 

Ss. 26 and 35 — Optional leases — 

Lease of coal mine — Maximum Stamp — 
Royalty exceeding amount— Penalty. 

Where by a lease about 32 bighas of coal 
land where demised for a term of 999 years in 
consideration for a sum of Rs, 1,920 salami 
and the lessee agreed to pay commission at the 
rate of five annas per ton pn all sorts of coal 
raised from the mine and despatched by rail or 
sold or otherwise disposed of at the pit's month 
and the document was stamped with a 
revenue stamp of Rs, 40 of which Rs. 20 was 
for the salami aud the balance of the estimated 
amount , of the average yearly commission' 
which on a stamp of that value would be Rs. 
2,000 subsequently when the lessor instituted 
a suit for the recovery of Rs. 39,000 as royalty 
due for six years, the deft, lessee contended ' 
that as the stamp on the lease was Rs, 20 only 
in respect of the commission the plff, was pre- 
cluded by S. 26 of the Stamp Act from claiming 
any commission . beyond that which was 
proportionate to the amount of the stamp 
and the defect could not be cured by payment 
of a penalty under 8. 35 of the Act. 
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Held , that there is nothing in the words of S. 
35 which, necessarily excludes its operation 
from cases covered by S. 26. It would be a 
strange result, which the legislature could 
hardly have intended, it an instrument bearing 
no stamp and therefore no admsssible in evi- 
dence under S. 35 could be . validated by pay- 
ment of penalty under the proviso of that sec- 
tion whereas a similar mstrumeut bearing a 
stamp and therefore admissible and enforceable 
to a limited* extent could in no case be fully 
enforced even by paying the penalty, or ad- 
mitted in evidence, for purpose of proving the 
full extent of the contract entered into between 
the parties. 

The object of the Stamp Act is not to alter 
the terms of the bargain between the parties 
but to protect the revenue by excluding proof 
of the bargain by an instrument unduly stamp- 
ed. By denying the benefit of S. 35 in the 
case of mining leases requiring an ad valorem 
stamp when the value can only be estimated 
the state would gain nothing In fact it would 
suffer loss. The only person benefitted would, 
be the lessee who would escape a part of the 
obligation which by the contract he undertook 
to bear S. 35 provides the means by which 
in the case of the estimate proving- deficient 
the revenue can be amply protected and the 
terms of the bargain can be proved and given 
effect to. 17 W. R. 131 ; 3 Mad. 342; 9 Bom L. 
R. 122 ; 12 W. R. 1 and (1893) 2 Ch. 555 ref. 
(Hiller, C. J., and Mullick,J.) Kumar Braja 
Mohan Singh v. Lachmi 'Naeain Agar- 
walla. 5 Pat- Ii. J 660 : 

(1920) Pat. 289 : 1 Pat 23. T. 719 : 

58 I. C 99. 

• --S.35 — Promissory note inadmissible 

for want of stamp— Suit on original consi- 
deration — Admissions and pleadings — ’Decree 
on when can be given. 

If a pro-note is inadmissible in evidence 
defendant's admission of the pro-note is of no, 
avail but if the debt is admitted the pro-note 
need not be proved. / 

If a contract 'of loan is complete befpfe the 
pro-note is passed, the plaintiff may sue on the 
completed contract without the pro-note but if 
the pro-note contains the contact the suit 
must be on the pro-note - an<K : if that is in- 
sufficiently stamped the suit must be dismissed. 

In every case it is a question of fact whether 
the contract was completed/before the promote 
was passed or not (Pratt?, J '. C. and Kemp, A 
J. C.) Lokxjmal v. The .Bind Bank, Limited 
13 S. 23. £.169 : 57 I. C 386. 
— S- 35 —Unstamped document— Ad- 
missibility of, in, evidence — Power of appel- 
late court. 

Where a document is inadmissible in 
dvidence ovvng :o 'lex'-uve stamp, it isopen 
to an Appellate Court to receive the document 
on payment of the stamp duty and penalty. 
(Perafd S r M. and Harrison , J ) Ram Baran 
Singh v. Puja Singh, 55 1. C- 923 : 

21 Cr. Ii. J. 447, 


SUCCESSION ACT. S, 50. 

g 35 — U nstamped original pistru - 

meat lost — ■ Whether a copy of it can be vali- 
dated by payment of penalty — Oral evidence 
of contents — Admissibility. 

Under the Stamp Act, 1899, only the original 
unstamped instrument can be validated by 
payment of the deficit stamp duty and penalty 
and then received in evidence. Therefore if 
the original is lost, and was, when lost, 
improperly stamped, it cannot be subsequently 
validated by payment of the penalty; and since 
the original in its improperly stamped condi- 
tion is inadmissible in evidence no secondary 
evidence of its contents can be received 2 Mad 
208; 3 M. H. C, R. 158 fob. (RlittraA.J C) 
Pentayya v. Kesho Rao. 16 N- 23. B 68 ; 

56 I. C- 249. 

g 30 — Documents executed in 1862 

— .. Insufficient stamp — Admissibility of. 

S. 36 of the Stamp Act is applicable to docu- 
ments of the years when Act XXXVI of I860 
was in force as it is to insufficiently stamped 
documents under the present Act, (Teunon and 
Newbould, JJ\) Nilratan Hitter v. Abdul 
Gaffur Gazi. 32 C 23. J 75 

S 6 2 —Offence— Inten ti on— Proof of 

For a conviction under S. 62 of the Stamp 
Act proof of a dishonest intention even to the 
payment of stamp duty, is essential. ( Piggot , 
J ) Kanhaiyalal v. Emperor, * . 

54 I C 406 : 21 Cr. L. J 54. 
SUCCESSION ACT, S. 2— Will— Con- 
struction of deed — Present devise in execu- 
tant’s lifetime with clause as to management 
after his death. 

A dedication by which the grantor appointed 
himself as the manager and upon his death his 
desciple was to become the manager, is not a 
‘will* asC the disposition does not take effect 
afterjfis death but it becomes operative during 
hi^lifetime (Coutts Das and' JJ ,) Mahanth 
Bukhdeo Das v. Kesiiwar Singh* 

1 Pat. 33 T. 457. 

- S. 50 ~~W ill — Attestation — Meaning 

of— Initial — Affixing, 

Under S. 50 of the Succession Act it is suffi- 
cient for a valid attestation of a Will that the 
witnesses had -.a clear view of the .testator 
when he was in the act of signing ; it is not 
necessary for a witness to actually see the fing- 
ers of the testator move as the signature is made. 
Initials operate as a signature and the mere 
fact that a testator affixes only his initials to a 
will would not render the Will invalid if there 
is proper attestation of the initials. ( Stuart 
A. J. CJ Nawab Sher Mahomed Khan v t 
The Deputy Commissioner of Bahraich. 

58 I C 134. 

S. 50 — Will — ■ Attestation — Proper 

mode of. 

Under the provisions of S. 50 of the Succes- 
sion Act it is not necessary for attesting witnes- 
ses to actually see the testator's fingers move as 
his signature is made. It is only necessary that 
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the witnesses have a clear view of the testator 
when he is in the act of signing. (Stuart and 
Kanhaiya Lai , A.J. C.) Mussammat Ketki v. 
Manager Nanpara Estate. 58 I. C. 945, 

— S.* 106 — Will — Widow’s Share- 

Provision for equally dividing it among sons 
— Compromise. 

A Hindu testator provided that his widow 
would remain in possession of certain property 
during her life and that on her death his sons 
would get the property in equal shares. Held , 
that under S. 106 of the Succession Act, the 
sons obtained a vested interest in the property, 
and, therefore, in the event of one of the sons 
predeceasing the widow, his interest would 
pass to his heirs. 

Under a razinamah between two full brothers 
and a step brother it was agreed that after the 
termination of their mother’s life interest in a 
certain property they would get it in equal 
shares. Held , that under the razmamah the 
brothers did not take a contingent interest and 
that on the death of one of the full brothers 
before the mother, his share would pass to 
his full brother by inheritance. [Newbould, J.) 
Mathura Nath Biswas v. Monmohini Dasya. 

58 I C 747. 

S. Ill — ■ Applicability of — Hindu 

Will . ' ' 

S. ill of the Succession Act depends on a 
natural meaning as opposed to a forced, inter- 
pretation of the words used in a Will, fWalm- 
sley and Hilda , JJ) Srimati Gunamani 
Dassi v Devi Prosanna Roy. 

54 1. C. 897. 

Ss. ill and 118— Will— Gift to 

daughter tor life — Remainder to her children — 
Gift over to charity on daughter dying issueless 
— Validity. See Will, Construction. 

22 Bom B R, 1005- 

S- 118 — -Will — Gift with power of 

disposition during life time — Subsequent g'fi 
over of property if undisposed of. See U. ill, 
Construction. 22 Bom. B. R. 1005. 

• S- 160 — Applicability of — Contract 

to the contrary. 

The principle enunciated in S. 160 of the 
Succession Act cannot apply when a contrary 
intention appears in the document. (. N , R . 
Chatierjea and Panton, , JJ.) RaJLakhii 
Debya v. Sarola Sundari Debya. 

56 I- C- 803. 

— SS 239 and 264 b~~ Letters of ad- 

ministration— Grant of—J urisdiction of Dist. 
Jtidge to give directions as to property. 

A person having a mortgage on moveable 
property is not debarred by any rule of law 
from following that property into the hands 
of purchasers with notice of the mortgage 
( Che vis C. J. and Dundas , J ) The Orient 
Bank of India Ltd , v. Ghu lam- .Fatima. 

1 Bali. 422 : 2 Bah B J 590 : 

57 I. C. 117. 
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SS- 264 B and 239— Adminis- 
trator — Direction to — Power to give — High 
Court. 

When letters of administration to the estate 
! of the deceased have been granted, it is not 
competent to a D ’’strict Court to give directions 
to the administrator duly constituted. Such a 
power to give directions vests only in the High 
Court under S. 264 B. of the Succession Act. 
(Shah and Crump, JJ .) Mina Winsor v. E, 
Winsor. 44 Bom, 682 : 

22 Bom. B. R. 396 : 57 I- C. 116. 

S. 269 — Executor — Power of to 

mortgage assets — Will restricting Power — • 
Effect of — -Renewal of mortgage 

An executor who has obtained probate has 
absolute authority under S. 269 of the Succes- 
sion Act to mortgage the testator’s assets, and 
an authority is in no way fettered by reason of 
the stipulation in the will that he is not to sell 
or mortgage the property. The executor would 
be acting within that authority if he renewed 
a mortgage effected by the testator to satisfy 
the debt created by that mortgage. ( Stuart , 
J. C.) Kul Husain v. Ajodhya Bank, Ltd. 

54 I. C. 321. 

SUCCESSION CERTIFICATE — 

Death of decree-holder — Substitution of re- 
presentative. 

Where a decree-holder dies during the 
pendency of the execution proceedings, it is 
not necessary in order to enable his heirs to 
be substituted in his place to take out a 
j Succession Certificate. (Newbould, J.) KshetRa 
Mohan Paddar v. Azizulla Mea. 

57 L C. 902. 

Grant of — 'Partial revocation — 'Vali- 
dity of. See Succession Certificate Act, 
S. i8. 18 A. B. J. 314. 

SUCCESSION CERTIFICATE ACT 
(VII of 1889) Ss. 1 (4), 7 and 25 —Will 
—Application for certificate — Probate — • 
Nature of proceedings under the Act — Deci- 
sion on question of right. 

The words “such a will” in the concluding 
clause of S, 1 sub. S. (4) of the Succession 
Certificate Act refer to a Will to which either 
the Succession Act or the Hindu Wills Act 
applies. 18 Bom. 608 and 2 A. L. J. 126 foil. 

S. 1 (4) of the Succession Certificate Act does 
not preclude a person under a Will to which 
neither the Succession Act nor the Hindu 
Wills Act "applies. The mere fact that he 
might have applied for a probate is not an 
adequate ground for refusing to entertain his 
application for a succession certificate. 16 
Bom. 712 foil. 

A Subordinate Judge of the second class 
invested with the functions of a District 
Cr-ir* under S. 26 of the Succession Certificate 
Ac.*’ s Nuu>ue:i: to entertain an application 
o7 a sccccss-c.r certificate in respect of debts 
exceeding Rs. 5,000. 
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Proceedings under the Succession Certificate 
Act are of a summary nature, and the only 
thing which the court is required to decide is 
whether the applicant has a prima facie 
right to collect the debts, and the decision of 
the Court under the Act, upon a question* of 
right does not bar the trial of the same 
question in any suit or in any other proceeding 
between the same parties. ( Shculi Lai , C. J ) 
Rattan Singh v. Chaudhuri Raj Singh. 

2 Lab.. L. J 578. 

Ss 4 and 6 — Assignment by heir 

of creditor — Suit by assignee — Succession 
Certificate . 

Where the heir of a deceased creditor has not 
obtained a succession certificate in respect of the 
debt and assigns the debt to another the assignee I 
is entitled to obtain a succession certificate and 
cannot be granted a decree until he has done 
so. 

It is a fallacy to assume that once a debt 
has been assigned by an heir it ceases to be 
part of the deceased's effects, S. 4 of fhe 
succession certificate Act is comprehensive 
enough to include a person whose claim to a 
part of the effects is based on a deed of assign- 
ment from the heirs of the deceased. S. 6 of 
the Act also is wide enough to cover an appli- 
cation by a person, who bases *• the right in 
which he claims ” the debt on an assignment 
from the heirs of the deceased person. 

14 A, L. J. R. 677 not aopr. 35 All. 74 ; 36 
All. 21 ; 14 A. L. J. R. 650 ref. 15 Mad. 419 ; IS 
Bom. 316 appr. 

There is no provision of law which requires 
that a succession certificate must be filed 
along wito the plaint and an opportunity 
should be given to the plaintiff of obtaining 
and producing one, (Tudball and Sulaiman 
jj.) Gulshan Ali v. Zakir All 

42 All. 549 : 18 A. L. J. 666 : 

57 I. C. 55. 

- S. 4 — ■ Judgment — Preparation of 

decree postponed pending production of 
succession certificate — Legality of. 

Plaintiff sued without the production of a 
succession certificate, to recover a debt due 
to the estate of her late husband. The Court 
passed a judgment in her favour, but post- 
poned the issue of a decree till a certificate 
was produced. Held, the course adopted by the 
Court was neither desirable nor convenient but 
it was, neverthless, legal. 

S. 33 of the C. P. Code must be qualified 
by the terms of S. 4 of the Succession Certi- 
ficate Act and a decree cannot be passed till 
a certificate is produced. (Mittra, A. J. C.) 
Raj aram 'u. Malan. 57 LC 650 

* — S. 4 (a)~~ Dismissal of suit for want 

of certificate — * Opportunity to produce not 
given — Revision — Interference — Prov, Sm. 
C. C,Act,S. 


Where on an objection be'ng taken by defts. 
that no Succession Certificate had been filed 
by plff. the Court forthwith dismissed the suit 
on that ground, without giving an opportunity 
to the plaintifi obtaining and producing the 
necessary cetificate it was held in revision 
that the Court should have given such an 
opportunity and the dismissal was set aside 
T it dbixll i jj.) ■Jaw ad Ali Shah v. Kamla- 
patRai. 18 A- L. J. 514: 

56 I. C. 641. 

S. 9 (1 ) — Object of enactment — - 

Application for succession certificate — Scope 
of inquiry — Widow — Grant of certificate to. 

The object of the Succession Certificate Act 
is to obtain the appointment of some one to 
give a legal discharge to debtors to an estate 
for debts due. The fact that in a proceeding 
under the Act the Court cannot decide intricate 
questions of law or fact as to the rights of the 
parties, is no bar to granting a certificate to an 
applicant, if prima facie he is considered to 
have the best title thereto. 

A Hindu widow applied for a succession 
certificate in respect of debts due to her 
deceased husband. The application was 
opposed by the brother of the deceased. The 
brothers were separate in mess and residence 
and the deceased alone ran a shop to which 
the debts were due Held , those would be 
sufficient to establish the widow's right to ,a 
succession certificate, but in order to ensure 
her rendering an account of the debts and 
securities received by her and for the indem- 
nity of persons who may be entitled to the 
whole or any part of those debts and securities, 
she should be required to furnish a bond 
under S. 9 (1) of the Succession Certificate Act 
with one or more sureties. ( Prideaux , A. J. C.) 
Champalal v. Mussammat Laheribai 

57 I C 641. 

S. 18 (a) (d) and (©)•— Grant of 

certificate — Minor — Representation by person 
having adverse interest — Revocation— Certi- 
ficate granted to a sharer for full debt — Re- 
vocation and grant of partial certificates to 
co-heirs . 

The brother of a deceased Mahomedan lady 
applied for a Succession Certificate in respect 
of the dower debt which had been owing to 
her. A minor daughter of the deceased lady, 
being one of the heirs, was made a party to the 
proceedings. The father of the minor daughter 
(and the husband of the deceased lady) was 
allowed to accept service of notice on behalf of 
the minor, although the interest of the father 
was, in this matter, obviously opposed to that 
of the daughter. The certificate prayed for was 
granted. Held , that the proceedings were 
seriously defective in substance within S. 18 (a) 
of the Succession Certificate Act, and the 
Certificate could be revoked. If a certificate 
has once been granted in respect of the entire 
debt and circumstances change so as to bring 
into operation S. 18 (d) or (e) of Act VII of 
1889 it is open to the court to partially revoke 
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the certificate orig : nally granted or to modify 
the terms of the grant. The High Court re- 
voked the original certificate to the extent of 
one half of the amount of the dower and grant- 
ed a certificate tor half the amount "to the pre- 
sent applicant whose share of the inheritance 
was half. (. Piggott and Walsh, JJ.) Sharif- 
Un-nissa Bibi v. Masoom All 

42 AIL 347 : 18 A. L. 3*. 314 : 

56 I C. 380 

“8- 19 —Order granting certificate — 

Appealability of. 

Under S. 19 of the Succession Certificate 
Act, an appeal lies from an order granting a 
certificate and. it is not incumbent on the 
appellant to move the Court granting the certi- 
ficates to revoke it. (, Piggott and Walmsley, 
JJ.) RaDHE LaL v. Muss A MM AT BlNDO. 

42 AIL 512 : 
18 A- L J. 609 - 56 I. C. 181. 

~Ss. 19 (1) and 26 (2 ) — Succession 

Certificate — Appeal — Forum. 

An appeal from an order of a Subordinate 
Judge passed under the Succession Certificate 
Act, lies to the District Judge and not to the 
High Court (Chevis, C J ) Mahabir v. Jai 
Ram Das. 2 Lab, L. J. 312- 

SUITS VALUATION ACT VII of 
1887 S 4 — Suit — -Valuation for purposes of 
jurisdiction — Suit for declaration that mortgage 
is unaffected by attachment in. execution of 
decree against mortgagor — Mortgagor and 
decree holder parties to the suit — No dispute as 
to mortgage — Effect. See (1979) Dig. Col . . 
7075, Maddukuri Aukamma v. Subbay ya 

54 I G. 543- 

— -S. 8 —Suit for injunction — Valuation 

—Court fees— Valuation for purposes of Juris- 
diction unnecessary — Plff. not to be pinned 
down to such valuation. See Court Fees 
Act, S. 7, (IV) (d). 22 Bom. L. R 1450. 

‘Si 8 — Suit for redemption ami 

account-— J urisdiction. 

In a suit for redemption of a mortgage and 
surplus the value of the subject-matter tor the 
purposes of jurisdiction is the aggregate value 
of the two heads of relief. 

In questions of jurisdiction the presumption 
is in favour of giving jurisdiction to the highest 
Court. ( Batten , A. J. C.) Chimna v. Motilal. 

55 I. C. 75 

— -S. 11 — ■ Applicability of — Injunction 

- — Undervaluation — Value fixed by rules. 

S. 11, of the Suits Valuation Act applies only 
where the valuation of the suit depends on the 
discretion of the parties or the Court and is not 
applicable when the valuation is fixed by rules 
having the force of law. 132 P. R. 1894 : 35 
P. R. 1902. Pla ; nti£f sued for possession of a 
site and an injunction restraining defendants 
from building a house thereon. He valued his 
' relief for possession at Rs. 50 and fox injunc- 
tion at Rs. 10. The Huns if 2nd Class decreed 
the claim in part and" both parties applied to 
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the senior Subordinate Judge, who modified 
the decree without any objection being raised 
as to jurisdiction. Defendants filed a second 
appeal to the High Court on the ground of 
undervaluation of the relief as to injunction 
and of the want of jurisd’etion of the Senior 
Subordinate Judge. 

Held , that S. 11, of the Suits Valuation Act 
did not cure the defect as the valuation of the 
suit did not depend entirely on the discretion 
of the defendants but was fixed by the rules of 
the Court : 

The order of the lower Appellate Court was 
defective having been passed without juris- 
diction. (Scott Smith, J.) Mahomad Shah v. 
Abdullah Shah. 56 I. C. 918. 

S- 11 — Valuation in plaint — Court 

to decide — Suit for declaration , 

If the Valuation of a suit put in the plaint 
for the purpose of jurisdiction is contested it 
| is the duty of the Court to decide what the 
correct valuation is. 

31 B. 73 approved. 

In a suit for a declaration the value of the 
suit for the purpose of jurisdiction must be 
the value of the property m respect of which 
the declaration is sought. 12 M. 223 foil. 

. Plff. valued his suit for a declaration at Rs, 
1,400. In the written statement the defendants 
pleaded that the suit was under-valued. No 
issue was framed on this and on appeal to the 
District Judge the defendants again raised 
the question of valuation but the plaintiff's 
valuation ' was upheld without enquiry. The 
same question was agam raised in second 
appeal and the High Court remitted an issue 
on the point to the lower Court which then 
found that the proper valuation was Rs. 16,275, 
Held that the case was not covered by S. 11 of 
the Suits Valuation Act, 1887 and that the 
appeal to the D : strict Judge, was incompetent 
and Its order without 'jurisdiction ( Coutts 
and Ad ami, JJ.) Mohini Mohan MrssER v. 
Gour Chandra Rai. 

5 Pat. L. J. 397 : 1 Pat. I, T. 390 : 

56 I C. 762* 

SURETY— Liability of. SeeC. P. Code, 
Ss. 55 AND 145. 1 Pat L. T. 604. 

TORT — Illegal attachment — Property 
attached as belonging to debtors — Detention of 
property — Responsibility for — Burden of 
proof — Reasonable and probable cause. Set 
(1919) Dig. Cok 1018. Abdur Rahim v. Sital 
Prasad. 54 I. O- 792* 

TRADE MARK — Infringement o/ — 
Defendant using his own name in business — * 
Injunction , 

No one may use a name in a way calculated 
to lead the public to believe that the business 
carried on by him is the bus’ness of some 
other person with whom the name has 
to be associated^ 
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The Court ough 1 not to restrain a man 
from carrying on business in Ins own name 
simply because there are other people who are 
doing the same and who w 11 be injured by 
what he is domg l: must appear that the 
pet%on who '*s carrying on the business in h s 
own name is doing it in such a way as to pass 
oS his goods as the goods of somebody else. 
Where a defendant was carrying on bus 'ness 
in his own name which also happened to be 
the name of the plamtiff the defendant could 
not be restrained from usmg his own name. 
[Shadi Lai and Marlincan , JJ) Uberoi, 
Limited v. Kirpal Singh. 

50 I C. 709. 

— — ?ass ; ng oft Warrior Cycle — Transfer 

of devise— Right as sole importer and seller — 
Mis-representahon, effect of — cycles sold as 
being made by a company not in existence, 
whether amounts to misrepresentation— Injunc- 
tion whether could be granted when there was 
misrepresented on. See {7919) Dig Col. 1019. 
Sen and Pandit v. Oakes. 

55 I. C. 560. 

TRADING* WITH ENEMY — 'Pre-war 
Cotton Contracts — Pleader's security before 
and after war — By agreement with liquidator 
of hostile firm security realised and payment 
made— R'ght of liquidator to recover such 
payment— Mistake ot law-— Money pa’d under 
vaffd agreement — Right to recover. See [1919 
Dig. Col. 1020. Wolf & Sons v. Dadibv 
Khimji & Co. 44 Bom 631 : 

58 I C 465- 

TRANSFER OF PROPERTY -Rights 
of transferee of— Execution of decree. 

Per Sadasiva Aiyar, J— Where property of 
whatever kind is transferred, the assignee or 
transferee obtains not merely the particular 
property described in the transfer deed as 
transferred but he obtains in law all the rights 
which the transferor had, to protect the title to 
the property transferred and obtains also all 
appurtenant and subsidiary rights and titles 
flowng from Ins position as holder of the pro- 
perty transferred, [Sadasiva Aiyar and 
Napier, JJ ) Murau Reddi v. Chinnaswami 
Reddi. 39 M- Xi. J. 486 : 

28 3VL L T. 308 : (1920) M. W- H. 613: 

12 L. W. 403. 

amounts to — Execution of 
Razinama and Kabuliyat whether. 

The execution of a Rarinama and Kabuliyat 
do not necessarily by themselves amount to a 
transier of the property Each case must neces- 
sarily depend upon its own facts Such a 
transaction can be rebutted by evidence regard- 
ing the manner in which the parties concerned 
dealt w ; th the property. (. Macleod , C J . and 
tfqaton, J.) ChaNBanmal v. Bhaskar WamaN. 

23 Bom, Ii- R 1079. 


T. P. Act S 6. 

TRAILS FUR OF PROPERTY ACT, 
(IV of 1S82) Ss. 3 59 — Notice — -Reg : sU'a- 
tion — Notice to the public — -Omission to search 
register construct’* ve notice. See Registra- 
tion Act, Ss. 17 and 49 Etc., 

39 M Ii. J. 243 (P. 0 ) 

Ss 5 and 53 — Fraudulent transfer 

— Intension to defeat creditors— Sham sale — 
No am. nuts transfer andi — 'Creditors not bound 
to set aside. Sec T. P. act, S. 53, 

11 L W- 106- 

Ss. 5 and 14 — Mining lease- 

covenant for renewal — Rule against perpetu- 
ties . 

Where in a deed of mining lease for five 
years the lessor covenanted “ I bind myself to 
give you such leases as you may require from 
time to time, after the expiration of this agree- 
ment, on the same condition. Should I fail 
to do so I bind myself to pay you all your 
expenses that you may incur " Held that the 
clause tor renewal did not offend the rule 
against perpetuities and was not rendered 
inoperative by S. 14 of the Transfer of Pro- 
oerty Act. ( Abdur Rahim ■ and OldfilcdJJ ) 
Pic hi Naidu v jefeerson. 

12 L. W 670. 

S. 6 — Spes Successions— Transfer 

of property by expectant heir — ■ Validity of. 

An expectant hem, who transfers a portion of 
the property included in the succession which 
be expects, does transfer h ; s chance of succes- 
s'on so far as that pertfen of the property is 
concerned. S. 6 of the T. P. Act does not pro- 
hibit the transfer of a spes. successions All 
that it provides is that such a transfer cannot 
be made for the reason that a spes sucecssionis 
*s not property and, therefore the execution of a 
document purporting to transfer the spes 
successions purports to transfer property 
which does not exist (Le Rosstgnol and 
Broadway JJ.) Mussammat Bhagwati v. 
Chaoli 2 Lah L. J 689 : 

55 I C. 698. 

‘S. 6 [h)— Transfer of property— Im- 
moral object or consideration — Right to re- 
cover property. 

Where a deed of settlement was made with 
the object and in consideration of the donee 
cohabiting ‘with the settlor and the immoral 
purpose of the doner was achieved by the 
donee in fact remaining in his keeping and 
living with him as con tern Mat off by the settle- 
ment deed the senior canno. roc d cu* back the 
property transferred for an immoral considera- 
tion which has already been achieved, 

S. 6, cl. (h) of the T. P, Act does not 
modify the well established rules of equity that 
when a transaetton is entered into for unlawful 
or immoral purpose and that purpose has been 
achieved, the Court would not interfere at the 
instance of a parlicepts criminis to relfeve 
him from the legal effect of the transaction ; 
it only lays down that the Court will not enforce 



90S 

T. P. ACT, S. 8, 


OF INDIAN DECISIONS 


906 


a transfer wli’di would have the effect of carry- 
ing out its unlawful object. Abdur Rahim 
and Oldfield, JJ ) Dai van a yaga Padayachi 
V. Muthu Reddi. 28 M. L. T 255 : 

(1920) 3VL W IST. 547 . 12 X. W 291. 

S 8 — Transfer of land — Past Pro- 
fits— Right to. 

A transfer of immoveable property does not 
pass to the transferee the income which accru-J 
ed before the date of transfer. ( Oldfield and 
Scshagiri Atyar, JJ.) Muthu Hengsu v. ' 
Netravathi Naiksavi. 12 X W. 44 : 

58 I. G. 383 

— — Ss 10 and 12 — Covenant against 

alienation — No provision for re-entry on breach 
— Covenant void. See T. P. Act, Ss. Ill, 13 
and 12. 12 X W. 45. 

* i_Q — Transfer of property reserv- 

ing life-interest — Attachment — Sale. 

The father of a Hindu joint family transfer- 
red to his sons his full proprietary ownership 
in certain property which had been allotted to 
him on a partition of the family property re- 
serving to himself only a life interest therein. 

A creditor attached the property in execution 
of a decree against the father. 

Held that S. 10 of the Transfer of Property 
Act had no application to the transfer ; that as 
by the transfer the father was entitled to only 
a life interest in the property, this was all the 
creditor could attach and bring to sale in 
execution of his decree. (Walsh and Ryves , 
JJ.) Kundan Singh v. Jadon Prasad. 

58 I C 552 

* S. 11— Gift— Agrahar gift — Absolute 

estate — Condition as to residence in the loca- 
lity — 'Restraint on alienation — Not enforceable 
See Gift, Construction 

22 Bom. Xi. It 254 

— 4 S. 14— Mining lease — Covenant for 

renewal — Rule against perpetuities not applic- 
able, See T. P. Act. Ss. 5 and 14. 

12 L. W. 670. 

3. 39 — Hindu widow — -Maintenance 

— Right to — Charge on property — Bona fide 
purchaser for value— Not bound by the charge. 
See Hindu Law, Maintenance. 

55 I. C. 28 

* -3 4Q — Property burdened with debt 

— Rights of transferee, 

A transferee who purchases property knowing 
that it is encumbered with a debt is liable 
under $. 40 of the T. P. Act, to discharge the 
debt. (Stuart and Kanhaiya Lai , A. J. C.) 
Mahadeo Baksh Singh v. Sant Baksh 
Singh. 23 O. C- 118 : 

7 O. I*. J- 356 : 57 I- C 513. 

g, 41 — Scope of — - Exception to 

general rule that transferor cannot convey 
better title than he has— Mortgage by manager 


T. P ACT, S. 51- 

of joint Hindu family describing property as 
self-acquired property — Entry as in record of 
rights — Knowledge — Duty : to enquire. See 
Hindu Law Joint Family Manager. 

1 Pat. L. T. 546. 

1 *S 43 — Applicability of— Erroneous 

\ representation essential. 

To bring a transaction within the scope of 
S. 43 of the T. P. Act it is not necessary that 
i the representation made by the transferor 
; should be false ; it is sufficient that his repre- 
! sentation should be erroneous. (Lc Rossignal 
Broadway JJ.) Mussammat Bhagwati v. 
Chaoli. 2 Bah. L. J. 689 : 

55 I. C. 698. 

S 43 — Applicability of— Estoppel — 

Subsequent acquisition of title. 

When a person with a defective title pur- 
ports and intends to mortgage property, any 
1 interest subsequently acquired by him in that 
property is available in equity to make the 
mortgage effectual, even though the defect in 
the title is apparent on the face of the docu- 
ment. (1876) 1 Ch D. 256; 45 L. J. Bk. 109 ; 34 
L. T. 466, 24 W. R. 559. followed. (Le 
Rossignol and Broadway, JJ.) Mussammat 
Bhagwati v. Chaoli. 2 Xah. Xu J. 689: 

55 I. C 698. 

S. 43 — Scope of— Transferee must 

have been misled by erroneous representation. 

S, 43 of the transfer of Property Act does 
not apply to a transferee who is not proved to 
have been misled by erroneous representations 
of the transferor as to his power to transfer, 
(Sadasiva Aiyar and Spencer , JJ.) Krishna - 

MACHARIAR V. TlRUVENKATACHARIAR. 

12 X. W. 149. 

S 51 — Improvements — Compensa- 
tion for. 

Held, that in a suit by collaterals for pos- 
session of lands, defendants, collaterals of the 
donees, were not entitled to claim compensation 
for trees planted on the land by the donees and 
the ordinary principle quid quid plant at ur 
solo solo cedit must prevail. ( Rattigan , C. JJ 
Harnaman v. Dasondhi, 

1 XahL 210 : 56 I. C. 733* 

S . 51 — Improvement-Compensation 

• — Building with knowledge of defective 

title . 

Where a person with full knowledge of the 
limited interest which he possesses' in land 
constructs permanent structures upon the same, 
he is not entitled upon eviction to any compen- 
sation. (< Sultan Ahmed, J.) Onka Mal Mar- - 
wari v. The Secretary of State for 
India in Council. 56 I. C. 813. 

S- 51 — Improvements— Right to 

compensation — Purchaser from limited , 
owner — Estoppel. 
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A purchaser from a Muhammadan Zemindar 
who but for the operation of S. 2S of the Smd 
Encumbered Estates Act, would have been the 
absolute owner of the property, is not put on 
notice of the limited title of his transfer. 

There is no estoppel against a person chal- 
lenging a sale merely because he took an active 
part in bringing about the sale. 

Where a purchaser of immoveable property 
under the honest belief that he is the absolute 
owner thereof makes permanent improvements 
on the property he is in equity entitled to 
compensation for the improvements made by 
him, on the sale being annulled on the ground 
that the vendor had only a limited interest in 
the property and could not convey an absolute 
title. He is however liable for mesne profits 
from the date his possession became wrongful, 
i.c., from the date of the death of the vendor 

What constitutes 11 good faith ” within S. 51 
' of the Transfer of Property Act is a question 
of fact. A person may act in good faith even 
if he acts under a mistake of law or is negli- 
gent in investigating title. (Fawcett and Grump, 
A.J. C.) Shahab ud-din v. Vohidbux. 

561. C. 492 

S- 52 — Conte ntious suit — Exparte 

decree — Suit not fraudulent or collusive 
contentious zvithin S. 52 — Immaterial 
whether or not suit well founded . 

A suit in which an exparte decree was 
passed, but which is not fraudulent or 
collusive, is a contentious suit from the 
date of its institution, within S. 52 of 
the Transfer of Property Act and there 
is no onus on the plaintiffs to prove 
against the transferee pendente lite any title 
independently of the ex parte decree. (Tudhall 
and refiq, JJ.) Ram Bharose v. Manpal 
Singh. 42 AIL 319 : 

18 A. L J. 303 ; 58 I. C. 484. 

S- 52 — Mortgage decree— Property 

omitted from- decree attached and sold in 
execution of another decree — Suit for declara- 
tion by mortgagee . 

Plff. got a decree for foreclosure on 10-8T912 
■ but by mistake a particular piece of property 
was not included in the decree. In 1912 the 
predecessor in interest of the deft, attached 
that share and brought it to sale. In 1914 plff. 
obtained amendment of the decree by the 
inclusion of the share omitted therefrom but 
did not make the auction purchaser a party to 
the proceedings, Plff. then brought a suit for 
a declaration that the share was not liable to be 
attached or sold in execution of the decree 
obtained by the predecessor of the deft. 

Held, that the plaintiff was not entitled to the 
declaration he was seeking and the doctrine of 
Us pendens was inapplicable, as at the time of 
the auction purchase no suit was being actively 
prosecuted in respect of ribs share. ( Macnair , 
A. J. C.) Ramachandra v. Bhagwan. 

57 I. a 652. 


T. P- ACT, S. 53- 

Ss 52 and 91 — Suit on mortgage 

— Attaching decree-holder in execution of 
prior money decree —Omission to implead — 
Right to redeem. 

The appellant was the purchaser at a Court 
sale held in execution of a money decree 
After his attachment but before the sale a 
suit was instituted on a mortgage of the 
properties attached to which the attaching 
creditor was not made a party. Eater on 
a mortgage decree for sale was passed and 
the respondent bought the properties. On 
his claiming delivery he found the appellants 
already in possession. The Lower Court ordered 
that as the the appellants were there in virtue 
of a purchase pendente litc the respondent was 
entitled to oust them. 

Held, that S. 91 of the T. P. Act, and O. 34, 
R 1 are merely statutory provisions for the 
attaching creditor's right to redeem and to be 
impleaded in proceedings on the mortgage and 
do not confer on the attaching creditor any 
interest in the mortgage property. The 
doctrine of Us pendens applied to him and the 
Lower Court's order was right. (Oldfield and 
Seshagiri Aiyar, JJ.) Veyindra MUTHU 
Pillai v. Mayanadan. 43 Mad- 696 : 

39 M. L J 456 : 28 M. L. T- 312 : 
(1920) M. W 35T. 299 : 58 I- C 501. 
S 53 — Fraudulent transfer— Con- 
sideration — ■ Natural love and affection — 
Effect of . 

Transfers founded on what is designated good 
or meritorious consideration, such as natural 
love and affection, while creating as they do a 
moral as distinguished from a legal obligation, 
do not count as transfers for consideration but 
are looked upon as merely voluntary. Such 
voluntary transfers are not transfers in good 
faith and for value, to which the law extends 
protection, if fraud is meditated or if the 
necessary effects of those transfers is to perpet- 
rate a fraud on third parties. ( Kanhaiya Lai, 
AJ,C) Musammet Sukhpal Kuarv. Dasu. 

58 I. C. 165, 

S 53 — Fraudulent transfer by 

debtor — Avoidance by creditor — Intention to 
; avoid — Open and unequivocal declaration of 
intention— Fraudulent transferee — Rights of. 

Under S. 53 of the Transfer of Property Act, 
1882, the avoidance by a creditor of a fraudu- 
lent transfer by the debtor need not be by a 
suit, brought on behalf of all the creditors or 
even by that one creditor, and an open and 
unequivocal declaration of the intention to 
avoid it expressed by a creditor is sufficient in 
law to enable him to treat it as void and to take 
steps on that footing to enforce his rights as a 
.creditor for obtaining satisfaction of his debt. 

43 Mad. 760 ; foil. 

Where a creditor notwithstanding his 
knowledge of a prior fradulent transfer by the 
debtor makes a subsequent purchase of one of 
the lands included in the prior transfer igrtor- - 
ing the prior transfer and treating it as if it 
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conveyed no title, so far as the land he himself 
purchases is concerned, that would amount to 
sufficiently unequivocal expression of an 
intention by the creditor to avoid the prior 
transfer, to the extent to which it is necessary, 
in order to give effect to his own purchase. 

(1) X. L. R. 43 Mad. 760 ; S. 12 L. W. 475 
(F. B) D : stinguished. 

A creditor's right to avoid a fraudulent trans- 
fer by the debtor is based upon his right to get 
statisfaclion of the debt and he should there- 
fore exercise his option to avoid, in a reason 
able and bonu fide manner. But this does not 
involve that the fraudulent transferee is entitl- 
ed to the greatest consideration and the creditor 
should take the utmost trouble and exercise the 
utmost ingenuity to see that the transfer is 
avoided to as small an extent as possible. In 
considering whether a creditor has exercised 
his right to avoid, in a reasonable and bona fide 
manner, the facts of such transaction in each 
particular case should be taken as a whole and 
weighed with a mind inclined indulgently 
towards the creditor rather than towards the 
fraudulent transferee, ( Sadasiva Aiyar and 
Napier, JJ) Aiyamperumal Asari v. Adinam 
Azhapiya Pillai. 

12 L. W- 718. 

— S- 53~ -Fraudulent transfer — Plea of, 

available as a defence to a suit by transferee 
under O. 21, R. 63, C.P. Code. See C P. Code, i 
O. 21, R. 63. 16 W. L. R. 3 

S 53 — ^Fraudulent transfer — Plea 

in defence to a suit under O, 21, R. 63 C« P. 
Code. 

It is open to an attaching decree-holder to- 
plead in defence to a suit by the alienee whose 
claim has been rejected that the alienation is 
a fraudulent one intended to defeat or delay 
the alienor's creditors, 30 M. L. J. 505 and 41 
Mad, 12 overruled. 

The effect ot a judgment in a suit under O. 
21, R. 63 of the C. P. Code is to settle, as 
between the attaching decree-holder and the 
claimant, the question of title arising in 
execution. 35 Mad. 35 doubted. 15 Cal. 521 
foil. 35 Cal. 202 expl. ( Wallis , C. J. Oldfield , 
Sadasiva Aiyar , Spencer and Seshagin Aiyar, 
JJ) Ramaswami Chettiar v . Mallappa 
Reddiar. 43 Mad. 760 *• 

39 ME. 3j J 350 : 28 M. L T- 170 : 
12 L. W. 475 : (1920) M- W. XsT. 572. 

S. £ 3 — S ham sale— Setting aside at 

the instance of creditors— N ot necessary. 

S. 53 of the T. P. Act has no application 
to a sham sale-deed not intended to pass title 
though intended to defeat creditors. Such a 
deed does not require to be set aside. 

The opinion of -Abdur Rahim , J . in 50^1. C. 
959 not followed. (Sadasiva Aiyar and 
Spencer, JJ.) Swaminatha Aiyar v. Rukmani 
AMMAL, 11 Ii W. 106: 

55 10769, 


T. P. ACT, S. 64. 

* S. 53 — Transfer in fraud of creditors 

—Release by member of joint family for con- 
sideration — Partition of co-parcenary property 
if within the section. See (1919) Dig . Col. 
1036 , iNDOJI JlTHAJI V. KOTHAPALLI RaMA- 

chvrla. 27 M. Ii. T- 245 : 

54 1. a 146. 

* S- 54 — Contract of sale — Death of 

vendor — Property devised — Liability of 
vendor’s heir and devisee Specific performance 
—Sp. Rel. Act, S 27. 

Where a testator agrees to sell a house which 
he has already specifically devised but dies 
before he completes the sale, it is the devisee 
and not the heir who can be asked by the 
! purchaser to complete the sale by passing a 
conveyance on receipt of the purchase money. 
1842 5Beavl. Ref. (Macleod, CJ. and Fawcett , 
J) Gangarama v. Sakharam. 

22 Bom L R. 1396. 

— S 54 — Contract of sale— Legal con - 

veyance not executed — Transferee in posses - 
sion — Agreement to sell admitted — Specific 
performance. 

When in pursuance of an agreement to 
transfer property the intended transferee has 
taken possession though the requisite legal 
documents had not been executed provided 
specific performance can be obtained between 
the parties to the agreement in the same Court 
and at the same time as the subsequent legal 
question falls to be determined. (Mookerjce 
and Panton, JJ.) Syamkisore De v, Dinesh 
Chandra Bhattacharya, 31 C- L. J. 75 : 

55 I C. 154. 

— -Ss 54 and 55 — Execution of 

registered sale-deed — Non-payment of price— 
Suit by vendee for possession — Form of decree. 

Defendant sold immoveable property to 
plaintiff by a conveyance which was duly 
registered. The plaintiff did not pay the pur- 
chase money but sued for recovery of possession 
of the property from the vendor. The Court 
below passed a decree for possession 
. conditional on plaintiff's paying the purchase 
money. Plaintiff appealed. Held, that the 
plaintiff was entitled to an unconditional decree 
for possession of the properties sold to him. 27 
I. C. 336 ; M 543 ; 36 M. L. J. 313 Ref (Ay ling 
and Coutts Trotter, JJ.) Yalla Krishmamma 
v. Kotipalli Mali. 

43 Mad. 712 : 38 M B. J. 467 : 
11 L. W 563 : (1920) M. W -‘1ST. 380: 

28 $L L. T 88 : 56 I. C* 530. 

S. 54 — Oral sale — Immoveable pro- 
perly of Rs. 100 in value— Transfer o f posses- 
s l on — Payment of consideration — Subsequent 
registered sale with notice of prior sale — 
Effect of 

The plaintiff purchased a piece of land - 
upwards of Rs. 100 in value from its owner 
under an oral sale, paid the price and went 
into possession. Subsequently the owner sold 
the same property under a registered sale- deed 
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to the defendant who had notice of the first 
sale before the deed was registered. The plain- 
tiff having sued 

Held , that the plaintiff was entitled to get a 
registered sale-deed from the owner on the 
basis of the oral sale. ( Macleod , C. J. and 
Heaton, J.) Desaibhaiv. Ishwak Jeshing. 

44 Bom. 586 : 22 Bom- X*. R. 764 : 

57 I C- 447. 

S. 54 — • Sale-deed — Unregistered — 

Property worth Bs. 20 — •. Delivery oj possession 
— Admissibility of document. 

There was an unregistered sale deed of a 
site for Rs. 20 and oral evidence of delivery of 
possession of the site. Held, that the sale-deed 
created.no title to the site by virtue of S. 54 of 
the Act but although inoperative as a convey- 
ance the sale deed was admissible as evidence 
of the agreement in pursuance of which deli- 
very of possess'on took place. (Mittra, A 
C.) Harsalsa v. Bapu. 56 I C. 382. 

- — Ss 54 and 55 -—Sale — Execution 

of conveyance — Non-payment of price — 
Effect of — Condition that title should pass 
only on payment of price 

Where a sale-deed expressly stipulates that 
if the vendee omits to pay the balance of the 
purchase money within a partcular time, the 
deed would be treated as null and voM, the 
vendor is entitled to avoid the deed on the 
vendee failing to make the payment agreed 
upon. 

The mere execution of a sale-deed after the 
parties had agreed about the price has not i 
necessarily the effect of at once passing owner- ' 
ship in the property sold. It is open to the 
parties to contract that ownership shall not pass 
until the fulfilment of certain conditions. 
(Lindsay, J . C) Bakhtawar Ram v. Naushad 
All 55 1 0.659. 

Ss. 54 and 55 (4) (b)~ySale of land 

— Non payment of price — Right shy f vendor. 

The mere fact oi non-payment of the pur- 
chase money does not render a*sale of immove* 
able property invalid, or prevent the passing of 
the ownership to the purchaser. 

The purchaser can notwithstanding non-pay- 
ment of the purchase money maintain a suit for 
possession and the only remedy of the unpaid 
vendor under ,S. 55 (4) (b) of the T. P. Act is a 
suit for unpaid purchaser money. (Maung- 
Km, J) SOMASUNDARAM CHETTY V. SHWE 

Bwa. 13 Bur. I*. T- 20 : 57 I C. 948. 

: — S. 55-5 ale • — Execution of deed — j 

Non- registry hn owing to default of vendee 
— Bight to denmad subsequent conveyance. 

Wnere a sale-deed is executed and delivered ' 
to the vendee but is not registered owing to his 
default in the payment of the purchase money. 
Held, that as the vendee failed to take advan- 
tage of the provisions of Ss 32 and 36 of the 
Regsitrauon Act to enforce compulsory regis- 
tration, it was not open to him to ignore the 


T. P. ACT, S. 55. 

plain terms of the document and read into it an 
enforceable agreement to sell which was super- 
seded by the convevance itself. 16 Mad. 341 
foil. 12 C. L. J. 464 Not foil. (Oldfield and 
Scshagiri Iyer t JJ.) Thayarammal v. Lakshmi 
Ammal. 43 Mad. 822 : 

39 M L. J. 181 : 12 I. W- 101 : 

(1920) M W. N. 457. 

S. 55 — ■ Vendor and purchaser — • 

Covenant of indemnity — Cost of suit — Liabi- 
lity of vendors. 

Where a vendor agreed to indemnify the 
vendee irorn the costs in suits in which he will 
be obliged to defend his title to the property 
conveyed and where a suit was filed and the 
vendee incurred costs therefore in defending 
his title to the property : Held , the vendee is 
entitled to recover not only the taxed costs 
but the actual costs which he had to pay to his 
own legal adviser. (Wallis, C J. and Seshagiri 
Atyar , J.) Sri Rajah Venkata Rangayya 
Appa Rao v. Satyaneayana, 

39 M. L. J. 316 : 28 M. Ii. T- 188, 

—S. 55 (1) — Vendor and purchaser — 

Defect in title not disclosed — Refund of pur- 
chaser. 

A material defect, within S. 55 (1) of the 
Transter of Property Act, includes defect of 
title and when such a defect is not disclosed to 
the buyer and it is such that he could not with 
ordinary care discover it, the vendor will be 
deemed to be guilty of fraud and the vendee 
| would be entitled to damages in the shape of 
refund of the purchase money. (Jwala Prasad, 
/.) Si-ieo Ram Mahton v. Thakur Mahto. 

58 I C 529. 

S- 55 (1) (d )-—' Vendor and purchaser 

— Duty of purchaser to tender conveyance be- 
fore obtaining the title-deeds. 

It is the duty of the purchaser to tender a 
conveyance to the vendor for execution as 
required by S. 55 (I) (d) of the T. P. Act, and 
until such tender is made or waived the 
purchaser has no right to obtain, the title- 
deeds, (Viscount Haldane) Ma Hnit^. Maung 

Popu. 31 c. L J 87 : 11 Ii. W. 253 : 

(1920) M W. 3ST. 176 : 
27 M L. T. 139 : 55 I C. 791. (P. C ) 

S. 55 (1) (g) — Covenant for quiet 

enjoyment' — Principle of applicable to — Cases 
not governed by T. P. Act. 

In a conveyance by sale of land a covenant 
1 - for quiet enjoyment and freedom from encum- 
brances should, in the absence of any express 
covenant on the point and independently of 
the T. P. Act be held to be implied as being in 
accordance with justice, equity and good 
conscience. (. Kotval , A .J. C*) Keshrimal v, 

Kadhai. 55 I C. 152. 

S 55 (2) — Covenant for title — 

Contract to the contrary to be clear and 
express — Formal recitals — Sale by widow k 

The covenant for title which is implied under 
S. 55 Cl. (2) of the T. P. Act is not got rid 
of except by the use of clear and unambiguous 
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expressions showing that the vendor d ; d not 
mean to guarantee that he had a good title to 
the property conveyed. 1 L. W. S ; ID C. W, 
N. 658 ; 649 Rei. 

The recital in a sale deed of the previous 
transactions form mg the h'nks in the vendor's 
chain oi title disclosing a defect in title to trie 
property conveyed has not the effect oi a con- 
tract displacing the ordinary covenant for 
title. Neither does the knowledge of the vendor 
about the existence of a detect in his vendor's 
title defeat the vendee's right on the bas s oi 
the covenants imoled by law 1914 M. W. N. 
376 ; 2 L. W, 453 ; 29 I. C. 74 7 Ref. 

A deed of sale recited you (the vendee) 
shall hence forward be enjoy'ng the same 
hereditarily and whh right of alienation by gift 
sale or otherw se as you please removing the 
hindrances to this arising from my agnates or 
king or neighbour. I shall see that the sale is 
given effect to in your favour without any 
obstruction" The usual covenant for title Was 
a free of obstruction arising from agnates, 
kings, or others. " 

Held , that there was an express covenant for 
title in the deed. And that there was also a 
covenent for quiet enjoyment. (Abdnr Rahim 
and Phillips, JJJ Mahomed Adi Sheriff v, 
YENKATAPAT.il RAJU. 39 M L J 449 : 
27 M, Xj. T. 305 : 11 L W- 537. 

S 55, Cl (4) "Sale of land— Direc- 
tion by vendor to purchaser to pay creditor — - 
Purchaser paying off only a portion — -Su*t by 
vendor for the balance— Iren if ex : sts. Sec 
(1919) Dig Col. 1 049. Thyagaraja Mudali .yr 
' V . Sesiiappier, 27 M Ij T. 94 : 

54 1 C 458- 

S. 55, CL ( 4 ) — -Vendor's hen— Un- 
registered mortgage, execution of, if ex- 
tinguishes the lien See (1919) Dig . Col, 1041 
Rang anaya ki Ammal v. Parthasxrathi 
Ayyangar. 54 X- C- 503. 

Ss. 56 and 82 — Marshalling— 

Contribution as between purchasers of differ- 
ent property subject to some mortgage . 

Tne rule of equity embodied in S. 06 of the 
Transfer of Property Act is limited in its 
operation to the case in which the party claim- 
ing marshalling is a purchaser and the party 
agamst whom it is claimed in the original 
mortgage, and has no application as between 
purchasers of several properties which are sub- 
ject to the same mortgage. As between such 
purchasers the several properties are liable to 
contribute to the mortgage debt in proportion 
to their values. 31 Cal. 95. followed. (Tudball 
and Rafiq , JJ.) Din Dayae v. Gursaran Lal. 

42 AIL 336 : 18 A. L J. 237. 

-Ss- 58 and 100 — Mortgage- 

Charge— ’Covenant to pay— Properties to be 
sold on default— Charge for future debt— Suit 
by first mortgagee for sale — Second mortgagee 
npt impleaded— Effect of, ^ - - 

- . Where a document of indemnity bore a 
Specific date, contained a co venant to pay and 


also specified the property which was to be 
sold, in case the debt was not paid. 

Held, that it created a mortgage and not 
merely a charge. 

23 M. L. J 131 ; 29 I. C , 605. Foil. 

Quaere — Whether a charge could be created 
in respect of a future debt ? 

6 L. W. 115 ; 21 M. L. J. 562. Ref. 

Under S. 58 of the Transfer of property Act 
1882, a mortgage takes effect on the date of Us 
execution, unless the parties contemplated the 
bringing into existence of the mortgage on a 
future date, even though the debt in respect of 
which the mortgage was executed is a future 
debt, so that the mortgage will have priority 
over any intermediate mortgage subsequently 
created though at a time ’ when the future debt 
had not come into existence. 

Where a first mortgagee brought the proper- 
ties to sale impleading in the suit for sale the 
third mortgagee and no" fmylendmg the second 
and shared tne sale proceeds vfiui the third 
mortgagee. 

Held, that the second mortgagee's right to 
sue for the sale of the properties was not lost 
as he bas not been impleaded, in the first 
mortgagee's suit. 21 M. U. J. 562. Foil and 
that the equities in the second mortgagee's 
suit for sale cannot be satisfactorily worked 
out without impleading the first mortgagee and 
directing him to return the money taken by 
him and ordering a fresh sale. (Spencer and 
Seshagiri Aiyar , JJ ) Narayanasamy Rao v, 
Ramasamy Naicker. 

12 Id W- 674. 

• S. 58 — Mortgage by conditional sale 

— Two deeds executed on same day evidencing 
sale and agreement to reconvey — Accounting 
for profit s-sale or mortgage . 

Two deeds were executed on the same day, 
one of them purporting to be an absolute sale 
of certain property and the other an agreement 
by the vendees reciting that the properly had 
been purchased by them on the condition that 
whenever witlrn five years the vendors should 
pay to them the amount of the consideration 
money, together with interest thereon at the rate 
of ten annas per cent per month, but deduct- 
ing there from the actual profits realised by the 
vendees from the property, the vendors would 
be entitled to have the property reconveyed by 
the vendees. Held, that the provisions as to 
accounting at the time of the demand for recon- 
veyance, showed clearly that the relation of 
creditor and debtor existed between the parties 
and that Re two documents taken together 
sh..wod dm the transaction which' the parties 
entered mto was bai bit wafa or mortgage by 
coni' dona: ■sale 2 De-Gex and J, 97, 12 All 
287 P. C. 38 All. 337 (P. C ) reierred to and 
distinguished. (Hears, O.RJ. and Rafiq , A,J t ) 
MVN-N-H MTN.-.MM.-.D HAMID-Ud-DIN V, LaLA 

Fakir Chand. 18 A- L J 478: 

58 I. a 717. 

— Ss- 58 and 60— Mortgage— In- 

terest — ' Redemption . 
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Under S. 58 of the T P, Act the mortgaged 
properties stand hypothecated for the principal 
money only unless it is expressly made liable 
for the interest which when secured becomes 
included under the term ' mortgage- money'. 

As a general rule there can be no partial 
redemption unless the mortgagee become inte- 
rested in the equity of redemption and a mort- 
gagee purchaser who has been impleaded as a 
defendant in a suit brought by tlie subsequent 
mortgagee can claim the r : ght to redeem the 
latter. (1919) 52 I. C. 512 'referred to. (Das 
and Adam i, JJ) Pa wan Kumar Chand v 
Dulaei Kuar. 5 Pat- Xi J 544 *- 

1 Pat L. T. 544 : 58 I. C. 210 

— Ss. 58 (c) and 6 0~Sale— Agree- 

ment to reconvey on payment of amount — 
Redemption. 

P. executed a dead of sale in favour of M At 
the same time kabnliyat was executed under 
which P. accepted a sub-tenancy of the land 
under M. and M. executed an ekrarnama 
agreeing to return the land to P, on receiving 
the amount mentioned m the sale-deed and the 
arrears, if any, due under the kabnliyat. On 
P's death her son A executed a conveyance 01 
the equity of redemption in favour oi N. 

Twenty- s : x years after the sale N. claimed 
the right to redeem on the footing, the trans- 
action was a mortgage. All these days N. had 
stood by and allowed the heirs of M. to remain 
in possession and assert their absolute right to 
the property. 

There was also evidence of specific conduct 
on the part oi N, to show that the transaction 
was a sale : 

Held, that the claim to redeem was not 
maintainable. (Richardson and Sir Syed 
Shamsul Huda, JJ.) Nazir Ali v. The 
Collector of Chittagong. 57 I. C 681. 

-S. 58 (c) — Sale— Mortgage by condi- 
tional sale — ‘Agreement to reconvey — Effect of. 
See Deed Construction. 

22 Bom. Ti. R. 979. 

S, 59 — Attestation — Scribe as an 

attesting witness — -Evidence Act. S. 68— 
Attesting witness, who is. 

A deed of mortgage was signed in the pre- 
sence of the writer or the deed and of the attest- 
ing witnesses. The other attesting witness 
put his attestation on the deed later on : — • 

Held, that the deed was not validly executed 
under S. 59 of the T. P. Act. 41 Bom. 384 Kef. 
Per Macleod, .C. J A court , will be loath to 
hold that in any case a scribe wherever he 
wrote his name, could be considered to sign 
the document as an attesting witness unless he 
actually said so in the document There is a 
very great difference between an attesting wit- 
ness and a scribe and it would seem to me that 
it would lead to attempts to evade the plaff 
words of S. 59, and would also lead to constant 
difficulties thereafter if the law was not strictly 
observed sffee parties might think that they 
were executing a valid * mortgage if only one 
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outside person was brought in to witness the 
document and evidence would have to be called 
to show that the scribe as a matter of fact did 
s’gn as an attesting witness. ( Macleod , C, J. 
and Heaton , J) Dalichand Sfiivram 
Marwadi v. Lotu Sakharam. 

44 Bom. 405 : 
22 Bom. Xi R 136 : 55 I. C. 610. 
S- 59 - Attestation — What constitut- 
es — Scythe signing document if an attest a tor. 

A person who sees a document being execut- 
ed is in fact a wdness to it, but he is not an 
attesting witness unless he subscribes as a 
w tness. 

The writer of a document who s ; gns it as 
scribe does not by so signing it become an at- 
testing witness. 35 M. 607 foil. (Twomey, C. J 
and Robinson . JJ.) S V. S T. C hetty v. 
Po mya. 12 Bur Xj T 261: 

56 I. C. 945. 

Ss. 59 and 123 — Gift— Attestation 

—Meaning of. 

The word “ attested" in S. 123 of the T. P. 
Act means the witnessing of the actual execu- 
tion of the document by the person purporting 
to execute it. 14 Bom. L R. 1034, P. C. Ref. 
[Macleod, C.J . and Heaton , J.) Amarappa 
Sanbasappa v. Rachav Sugappa. 

44 Bom 231 : 22 Bom* 35. R. 86 : 

55 I. C. 355 

• S. 59— Mortgage — Attestation— Proof 

of — Examination of one of the attestors as 
witness— Sufficiency of. See. Evidence Act, 

S. 68. (1920) M- W. N. 512.. 

-S 59 —Mortgage — Attestation — 

Purdanashin lady. 

In the case of a pardanashin lady executing 
a mortgage-deed it is not essential that the 
attesting witnesses should actually see the 
executant sign or make a mark. If there is 
■evidence that a pardanashin lady admitted 
that she was the executant and the deed was 
taken behind the pardah for her signature and 
after it was signed by her, the signatures of 
attesting witnesses who were present there 
were then made. Held , that there was sufficient 
proof of attestation. (Kotval, A. J. C .) Kasi- 
dansi v Gangu Dal. 50 I. C. 247. 

S- 59 ™ Mortgage by deposit of title 

deeds in places to which T. P. Act t docs not 
extend . 

In places to which the T. P. Act has not been 
extended a valid mortgage can be effected by a 
deposit of title deeds with a creditor with intent 
to secure a debt. (Ormond and , Pratt , JJ.) 
Shu Kyi v. H ijee Bee Bee. 

12 Bur. 3b. T. 217, : 55 I C 248. 

— g 59 — Mortgage by deposit of title 

deeds — Memorandum when must be register- 
ed. 

Deft, (who had already mortgaged a house to 
the pl£L to secure two previous loans and had 
delivered to him the title deeds thereof for 
the purpose of those mortgages on 2 5th 
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February, 1914 executed a promissory note for 
Rs. 1,500 in respect of a fresh advance in plfds 
favour and on the same date gave Pllf a letter 
in these terms : “ For payment of the sum of 
Rs. 1,500 with interest I have borrowed from 
you on a promissory note of date, I hereby put 
on record that the title deeds re my premises 
already deposited with you shall be held as a 
collateral security.” The amount (Rs. 1,500) 
was paid to deft, after the execution of the 
promissory note and the passhig of the letter : 

Held , that there was no completed contract 
of mortgage before the letter passed, which in 
the circumstances of the case constituted the 
mortgage contract and was inadmissible for 
want of registration, (Chatter jea and Panton, 
JJJ Bhairab Chandra Bose v, Ananth 
Nath JDe. 24 Cal- W. IN. 599: 

31 C- L. J. 375 : 57 I C. 686. 

S. 59 — Mortgage — Execution in 

presence of attesting Witnesses — Sufficiency 
of . 

— When a mortgage deed is executed in the 
presence of attesting wiinesses it is a sufficient 
compliance with the provisions of S. 59 of the 
T, F. Act. (Hears, C.J.aiid Banner je J ) 
Kifayatueah Khan v, Sri Raghunathji. 

18 A. K J 105 : 55 I C. 230- 

— S. 80 — Equity of redemption — Clog 

on — Mokurrari lease to mortgagee. 

Once a mortgage transaction has been enter- 
ed into it is not within the competency of the 
parties to clog the equity of redemption where- 
by, even after redempfion, the mortgagee would 
retain an interest in the property as lessee 
upon payment of a comparative* y trifling rent. 
Such a transaction is invalid both as against 
the mortgagor and as agamst a purchaser irom 
the mortgagor of Ids interest. 

Per Das J, 

Quaere. Whether a lease intended to 
operate in future is an invabd lease. 

Qucere, Whether a lease by a mortgagor to 
the mortgagee subsequent to the mortgage 
transaction may correctly be called a clog on 
the equity of redemption (Dawson Milter , C 
J t and Das , J) Ram NaRain Pattack v 
Surathnath Pandapadhya, 

5 Pat. Xi. J- 423 : 1 Pat. X.. T. 575 : 
(1920) Pat- 351 : 57 I. C 337. 

. — 60 — Mortgage — Acquisition of 

part of equity of redemption by mortgagee 
decree — holder— Merger —Effect . 

The principle that when a mortgagee acqui- 
res a part of the mortgaged property, the 
integrity of his mortgage is broken up and the 
mortgage is extinguished pro tanto the balance 
only being recoverable from the residue, 
applies equally where it is after the decree for 
sale- and pot before it that the mortgagee 
(decree holder) acquires a part of the mort- 
gaged property. ( Tudball and Sidaiman JJ ,) 
Sarju Kumar Mukerji v. Thakur Prasad 
4& AIL 544 . 18 A. X* J. 690 , 
53 I. C. 743* 


| T. P. ACT, S. 60- 

S. GO— Mortgage-Clog on- Redemp- 
tion postponed for two years 

Where a mortgage-deed precluded the mort- 
gagor irom redeeming tor a term of 70 years and 
the mortgage is possessory and the principal 
sum secured by it is Rs. 99 and it is admitted 
in Court that the property yields a profit of Rs. 
90 per year, the condition debarr'ng the mort- 
gagor from redeeming the for 70 years 

is a clog on the equity o. ■ o . v:.p : o - and is 
manifestly oppressive and unreasonable. 17 O. 
C. p 313 foil (Kanhaiya Lai, JJ .) Rvm Das 

Swami Dayal. 23 O. C. 108: 

57 I. O 553. 

— ; 3s. 60 and 61 — Mortgages — con- 

solidation — Redemption — Clog 

In 1852 S gave 26 b’ghas of lands : n usu- 
fructuaty mortgage to A for Rs, 200 with right 
of redemption after nine years, and upon the 
death of S. the property was partitioned among 
her five successors, each getting 1 /5th share 
and two of them brought in 1876 a suit for 
recovery of 11 bighas out of the 26 bighas i.e, 
their 2/5th share against the mortgagee, the 
three other successors of S. having- been joined 
as pro forma defendants to which a compro- 
mise was effected between the plaintiffs and 
the mortgagee defendant only, by which the 
mortgagee continued to be in possession of the 
26 bighas, the money secured being now held 
.to be Rs. 500 with interest, and the present 
suit was brought for redemption of theorig'nal 
mortgage of 1862 by the pla : n tiffs who were 
representatives of all the five successors of S. 
and the mortgagee's representatives raised the 
plea of substitution of the mortgage and con- 
solidation. 

Held , (1) that the second mortgage of 1876 
was not m substitution for the earlier mortgage 
of 1862 nor was the principle of consolidation 
appFcable, as the mortgagors were not identi- 
cal, and the second mortgage was in respect of 
only two filths of the property of the two heirs 
of S. out ot five ; 

(2) that a mortgage bemg one and indivisible 
there could not be a piecemeal redemption and 
two mortgagors out of five could not by tha 
compromise of 1876 fetter the r : ght of redemp- 
tion of the other th:ee co-re or fervors hi respecL 
of the original mortgage or Loo a ; 

(3) that there could not be two different usu- 
fructuary mortgages on the same lands at the 
same time ; 

(1) that the comprom’se of 1876 be’ng in the 
nature of a clog on the equity of redemption, 
two mortgagors binding three others to pay a 
higher amount for redemption, it was .invalid 
under S. 60 of the T. P, Act. 31 AIL 482 and 
32 AIL 651 dist. and 

(5) that no question of estoppel arose, simply 
because the plaintiffs are now successors of all 
the five successors of S , two of whom compro- 
mised m 1S76, the validity of the second mort- 
gage was 10 be considered w.ih regard to the 
emeumstanses sx*si s ag at the time when it waa 
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entered into when there were five mortgagees 
alive. {Coutts and Adami,J J.) Lada Ram 
Narajn v. Lala Murlidhar. 

'5 Pat. Ii J- 644 : 1 Pat. L. T. 616: 

58 I C 129. 

s. 60 and 95 —Mortgage— Joini 

mortgagors — Relinquishment by one in 
favour of mortgagee- — Redemption by others . 

One out ot tour brothers mortgagors, who 
was the reg : stered occupant of the mortgaged 
land, passed a Raj mama of the land in favour 
of the mortgagee, who executed a Kabubyat 
for the same. The remaining three mortgagors 
sued to redeem the mortgage allegmg that the 
Rajin&ma passed by their brother conveyed 
only his interest and nothing more * — Held, 
that though the conveying brother was a co- 
mortgagor with the plaintiffs he had no right 
to sell their interest in the equity oi redemp- 
tion, and that so iar as they were concerned he 
was in the same posdion as an outsider; and 
that the plamtiffs were entitled to redeem their 
share in the mortgage, (Macleod, C J. and 
Fawcett , J ) Lalchand Sakharam Marwadi 
v . Khandu. 

22 Bom L R 1431. 

Ss. 60 and 82— Mortgage— Pur- 
chase by mortgagee of equity of redemption in 
part of the mortgaged property — value of the 
property mortgaged equal to amount due o'i 
mortgage — Effect of — Discharge of mort- 
gage. 

When a mortgagee buys at auction the 
equity of redemption in part oi the mortgaged 
property, such purchase has in the absence oi 
fraud the effect 01 alscharg'ngand ex tingu* suing 
only that portion oi i the mortgage debt w’vc'i 
was chargeable on the property purchased by 
him 1 . e , a portion of the debt which bears die 
same ratio to the whole amount of the debt as 
the value of the property purchased bears to 
the value oi the entire property comprised in 
the mortgage even though the value oi the pro 
perty purchased be equal to the amount due on 
the mortgage, ( Wallis , C J , Oldfield and 
Seshagiri Aiyar, JJ ) Ponnambala PiLLAl v 
Annamalai Chettiar; 43 Mad 372 : 
33 M. Ii. J. 239 : (1920)M W- 25F. 235 : 

11 L. W. 429 : 55 I C- 666- 

S- 60*" Mortgage — Redemption — 

Clog on equity of redemption— Deed of mort- 
gage restriding redemption if mortgagee 
planted fruit trees on mortgaged lands— Suit 
for account — Dekhan- Agriculturists ’ Relief 
Act, S. 13, 

The plaintiff mortgaged his land with pos- 
session to the defendant in 1867. It was pro- 
vided by the mortgage deed that -redemption 
should not take place until after twenty-one 
years, and that ih the mortgage was not re- 
deemed then the mortgagee was to continue 
’ to enjoy the land and take the profits in lieu 
of interest. It was further prov.dcd that ii 
the mortgagee should at some future time, 
the expiration - pf th§ twenty-one years 
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when the mortgagor sought to redeem, have 
planted trees which were bearing fruit, the 
mortgagee should not be required to give up 
possession until the Udin had come to an end. 
At the end of the stipulated period of twenty- 
one years nothing was done. The mortgagee 
who remained in possession planted a number 
of orange trees on the land In 1913, the mort- 
gagor sued to redeem the mortgage under the 
provisions of the Dekhan Agriculturists’ Rebel 
Act: — 

Held, (1) that the provisions in the deed 
postponing the mortgagor’s taking possession, 
so long as there were trait bearing trees on 
the land, was not a clog on the equity of redemp- 
tion as understood in English Law; 

(2) that treating the case, as governed by 
S. 70 of the Transfer of Property Act 1882, the 
mortgagor was entitled to redeem the mortgage 
at any time alter the prinicipal money had 
become payable; and. 

(3) that the mortgagor was in any _ event 
entitled, under S, 13 ot the Dekhan Agricultu- 
rists’ Relief Act, 1879, to an account irom the 
begmmng of the mortgage up to the date of the 
suit (Heaton, A. C. /. -and Crump, J J Genu 
TUK JlRAM v. Narayan. 

22 Bom- Xj R 1147. 

g. 00— Mortgage — Redemption — 

Portion of equity of redemption vested in 
mod ga gee — Partial redemption. 

V/nere the equity ot redemption in certcvn 
property vests m several persons one of whom 
is the mortgagee, one ot those persons cannot, 
under S. 60 oi the Transfer of Property Act. 
compel the mortgagee to allow him to redeem 
tne entire property; he can only redeem his 
own share m the property. (Stuart and Kan - 
haiya Lai, A J. C.) Mai-iomed Jaki Ali Khan 
v. Ahmad Shah. 58 I C. 983. 

► S 60 — Mortgage — Redemption — 

Suit for — Cause of action — Tender before suit 
if essential h 

S. 60 ot the T. P. Act does not necessarily 
! mean that before a suit for redemption can 
; be instituted the mortgage money must be paid 
or tendered. The mortgagor’s right to claim 
redemption on payment of the mortgage money 
exists, notwithstanding that he may not have 
made any tender thereof, when the mortgage 
money has become payable. 

Where the mortgage money is alleged to 
have been satisfied out of the usufruct, a tender 
would obviously be out of the question. 11 A. L. 
J. 1004 ; 14 A. L. J. 55 ; 17 A. L, J. 910 and 18 
A. L. J- 440 ref. (Sulaiman and Kanhaiya 
Lai, JJ.) Hait Singh v. Bekari Lad. 

18 A. L. J. 947# 

j 

S. 60— Redemption of mortgage^ 

Arrears of -interest . 

The law ot limitation does not apply so as to 
fix the ^period for which interest on the mort- 
: gage debt is payable by a mortgagor to a mort- 
gagee in a redemption suit in which the mort 
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gagee is a deft. The deft, makes no claim in 
such a suit on which the law o t limitation can 
take effect. The question is what sum is due 
and payable by the mortgagor to the mortgagee 
and ^ the mere fact that, if the position of the 
parties were reversed and the mortgagee were 
plff. he could only recover interest for a period 
fixed by the law of limitation, is irrelvant. 

In a suit fop redemption, therefore, the 
mortgagee is entitled to receive interest for the 
whole of the period of the mortgage. (Shadi 
La! and Broadzvay , JJ ) Akbar Hussain v 
Ragkandan Das. 57 j. <3 348 

S- 60 — Redemption — Ptirchascr of 

portion of property. 

It is open to a transferee of a part oi the 
mortgaged property to redeem the entire mort- 
gage on the properties Bui he cannot compel 
the mortgagee to allow him to redeem his part 
by itself unless something had happened which 
extinguished the mortgage in whole or in part 
such as an exercise of a power of sale origin- 
ally conferred upon the mortgagee by his 
security or such conduct on the part of the 
transferees as would estop them from ascertain- 
ing what normally would have been their right, 
{Viscount Haldane) Mirza Yadalli Beg v. 
Tukara u. 39 M L J. 147 : 

28 M L. T. 95 :1920. M- W W. 369 : 

12 Is W 503 : 22 . Bom- Is- R. 1315 : 
16 3ST. L. R 154 : 57 I. C- 535 : 

47 I. A. 207. 

5 61 — Mortgage — Redemption — 

Consolidation of mortgages — No right to. 

A mortgagor seeking to redeem any one 
mortgage, dhall in the absence of a contract to; 
the contrary, be entitled to do so without paying 
any money due under any separate mortgage 1 
on property other than that comprised in the 
mortgage which he seeks to redeem ; and the 
onus of establishing such a contract lies upon 
the mortgagee. 

As consolidation has the effect of interfering 
with the right of a mortgagor to redeem a 
mortgage on one property without being re- 
quired to redeem another mortgage relating to 
a different property a court of justice wdl 
always struggle against an interference with 
the mortgagor's right unless the covenant is 
shown to be express and unequivocal, - 

33 All. 393 ; 22 Ind. Cas 132 ; 26 All 339 ; 
Ref. 2 P; R. 1890 d ; st. 4 All. 85 diss . f Shadi 
Lai and Dundas , JJ) Jiwan Das v. Tharaj. 
1 Bah. 105 : 14 P. B. R. 1920 
55 1 C. 508- 

— Ss. 61 and 62 — Usufructuary 

mortgage— Simple mortgage— Transferee of 
equity of redemption— Redemption of usufruct 
tuary mortgage — Consolidation of mortgages 
- — Rule against ' 

Where a person executed a usufructuary 
mortgage over certain properties which were 
immediately let on lease by the usufructuary j 
mortgagee 10 the mortgagor under a lease deed j 
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which created a charge on the properties usu- 
fructuarily mortgaged for the rents and pro- 
fits in favour of the mortgagee (lessor) and 
subsequently both the equity of redemption and 
the mortgage and charge passed by assignment 
to two different individuals and the assignee of 
the equity of redemption sued the assignee of 
the usufructuary mortgage and the charge for 
redemption on payment of the principal alone 
due under the usufructuary mortgage which 
the assignee of the mortgage resisted on the 
ground that the amount of the charge should 
also be paid before redemption could be had:— 

Held, (1) that the assignee of the equity of 
redemption could recover possession of the 
properties usufructuarily mortgaged by pay- 
ment of the principal alone due under the 
usufructuary mortgage. 

Wallis , C.J. The fact that the property 
usufructuarily mortgaged is also the subject of 
a simple mortgage, does not entitle the mort- 
gagee to retain possession, if the mortgagor is 
m a position to discharge the usufructuary 
mortgage only. 17 All, 295; 27 All. 313, 
followed. 

Per Seshagiri lyer,J .—' Whatever maybe the 
rghis of the mortgagee to compel the mortga- 
gor to consolidate mortgages upon the same 
property before redemption, the rule is not 
applicable against persons who are the purcha- 
sers of the equity of redemption. 

Wallis, C . J . — Any rigVs 01 the kind which 
the mortgagee may have against the mortgagor 
are prim a facie enforceable on general' equit- 
able principles against the assignee of the equiy 
of redemption. 

(1881) 6 A. C. 698, foil. 32 All. 612 ref r 

-Per Seshagiri lyer,J . — In this country it 
would be a denial of an undoubted right to 
compel the mortgagor to redeem the other 
mortgages 

Wallio, C J.— Though all the incidents of 
mortgages in England and India are not the 
same, there is some difficulty in holding that 
the Ind ; an Legislature when re-producing S. 
17 of the English Conveyancing Act 1881 in 
S. 61 of the Transfer of Property Act, 1882 
intended it to have a different operation in 
India. 

Per Curiam J. That even if the usufructuary 
mortgage and lease were treated as onC trans- 
action of an anomalous mortgage it was a tran- 
saction by which the properties were nsufruc- 
tuarily mortgaged for the princ : pal debt and 
were further made the subject of a simple 
mortgage and the mortgagee's enjoyment of 
the usufruct was in lieu of part of the interest 
on the principal due and had no reference to 
the simple mortgage created for arrears so 
that the possession could be recovered on pay- 
ment of the principal debt. 

33 All. 393; (1903) I, K. B. 147. considered.- 

Per Seshagiri Iyer J . Notwithstanding that 
a mortgagor is himseli the lessee of. the pro- 
perties" usufructuarily mortgaged there k KQ 
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necessary presumption that the lease is part of 
the mortgage transaction. 

Also per Scshagir Hycr,J . — A.Vaddibhogyam 
deed is a usufructuary mortgage though it may 
contain the statement that the mortgagor stands 
liable along with the security of the mortgaged 
and other properties. 

Per Seshagiri Iyer , J — -Where a mortgagee 
is damnified by the wrong description of one of 
the villages mortgaged, the claim arising there- 
from is not recoverable as agamst the purch- 
aser of the equity of redemption (Wallis C J . 
and Seshagiri Aiyar J) Panaganti Rama- 
rayanimgar v. Maharajah of Yenkatagiri. 
12 Xi. W. 685 : 28 M. L T- 234- 

— S- 63— Mortgagee — Acquisition of 

subsisting tenancy — Payment on redemption, 

Where one of several mortgagees acquires 
tenancies while in possession and claims the 
cost of such acquisitions upon redemption, it 
is unnecessary, under S. 63 of the T. P Act, to 
invoke the doctrine of merger The section does 
not require the accession to have been made by 
the mortgagee by availing himself of his posi- 
tion as such, nor can it be urged that the 
acquisitions might have been made even if the 
mortgage had not been taken. (Drake Brock- 
man,]) Pyaeelal v, Pannalal. 

56 1. C. 193. 

Ss- 65 and'68 — Mortgagee deprived 

of part of the security— Right to sue for 
mortgage money. 

Where a mortgagee is deprived of a part of 
the mortgaged property by fhe act of the 
mortgagor he is entitled to recover the mort- 
gage money from the mortgagor. (Fletcher 
and Cuming, JJ ) Haris Chandra Nandi v. 
Keshab Chandra. 54 I. C. 785- 

* — — Ss- 65 (c) and 68— -Personal decree 

— Refusal of application under O, 3 4 R. 6 
C. P. C — Suit for personal decree if lies. 

A separate suit to enforce the personal remedy 
provided by S. 68 of the Transfer of Property 
Act is not maintainable after an apph cation 
for a personal decree has been disallowed 
under O. 34. R. 6. of the Code of Civil Pro- 
cedure. 28 All 19 ; 9 I.C.P. 403 ; 14 O. C. P. 
62 ; 29. AIPp. 396 Ref. (Stuart and Kanhaiya 
Lai , JJ) Brij Behari Lal v. Indarbal 
Singh, 

23 O- C. 145 : 57 L C. 967, 

— Ss- 70 and 72 —'Usufructuary 

mortgage of house — Repairs — Right to 
enhanced rent. 

Where a usufructuary mortgagee of a house 
carries out repairs and improvements with the 
object of realising enhanced rent, he oueht to 
have the benefit of the enhancement wvcl- ‘n. 
-money spent by him brings about. (Kanhaiya 
Lal,J. C) Nawab Saiyad Wieayat Husain v. 
2AMANI Be GAM, 54 1 0-112, 

— S- 72 — Mortgagee paying off arrears 

of Govt, revenue to prevent sale — Charge — 

P. Act, S< 100, 


T- P. ACT, S. 76. 

Where a mortgagee pays off arrears of Govt, 
revenue to prevent the sale of the properly, 

: he can add on the amount to the mortgage 
debt under S. 9 of the Bengal Revenue Sales 
Act, 1859. 

The amount will at least be a charge upon 
immoveable property within S. 100 of the T. P, 
Act, 1882, and could only be enforced by a suit 
under O. 34, C. P. C. fjwala Prasad, J ) Raj- 
KUMYR Lal V. jAIKARAN DAS. 

5 Pat L. J 243 : 1 Pat I*. T 225 : 

57 X. C 653 

Ss. 72 (fo) and (o)— Usufructuary 

mortgage — Revenue — Liability to pay — * 
Enhancement of revenue — • Payment of — - 
Right to tack on to the mortgage money. 

S. 76 (c) of the T P. Act only imposes on a 
mortgagee an obligation to pay the revenue 
and Govt, charges when they can be paid out 
of the income. If they can be so paid, he can- 
not recover them under S. 72 (b), since the 
permission given by S* 72 (b) must be read sub- 
ject to the obligation imposed by $. 76 (c). If 
they cannot be so paid, then in the absence of 
a contract to the contrary, a mortgagee who 
has paid them out of his own pocket can reco- 
ver them under S. 72. (b), (Lyle and Ashworth , 
A J. C) Farzand Ali v. Kaniz Fatima. 

22 O. C 270 : 54 1-0. 264, 

S. 73 — Mortgagor in possession — * 

Acquistion of land — Application for purchase 
money-by mortgagor— Injunction, 

During the pendency ot a suit by a mortgagee 
in which he obtained a preliminary decree, a 
part of the mortgaged property was compul- 
sorily acquired under the Land Acquistion Act 
1894. Held, the mortgagee was entitled to an 
injunction, restraining the mortgagor from 
taking purchase money out of the hands of the 
Land Acquistion Deputy Collector. 16 A, 78 
diss. 6 M. 344 ; 6 C, L. J. 745 ; 10 C, L. J, 150 
foil. { Coutts and Sultan Ahmed , JJ.) 
Ashotosh Rai. v. Rabu Lal Jhungar. 

5 Pat. Xi J. 650. 

Ss- 74 75 and 98— Anomalous 

mortgage — Right of puisne incumbrancer to 
redeem prior mortgage. See (1919) Dig. Col 
1051 Mad ho Rao v. Gulam Mohiuddin. 

56. I. C 717. 

“S. 74. — Subrogation — Redemption 

of prior by puisne mortgagee — Lease — In- 
terest of lessor in lessee— Effect of. 

Where a prior mortgage is redeemed by .a 
subsequent mortgagee the latter acquires all 
the rights and powers of the prior mortgagee 
and the provisions of S. 74 of the Transfer 
of Property Act apply to the case. 

Where a lessee acquires all the rights and in- 
terests of his lessor, has lease could not have 
effect (Stuart, J. C) Jagmohan Singh v t 
Ragho Ram. 55 I. C- 633. 

S 76— Mortgagee in possession as 

lessee — Obligations of — Puisne mortgagees 
— Obligations of. 
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T.P. ACT, S. 76- 

The case of a mortgagee who enters into 
possession of the mortgaged property by virtue 
of a lease under which a rent is payable to the 
lessor and the case of a mortgagee who enters 
into possession oi the mortgaged property by 
virtue of a lease under which the rent is 
appropriated by the lessee towards the redac- 
tion of the mortgage debt are different. In the 
former case he is not chargeable as a lessee in 
possession under S. 76 of the T. P 0 Act and in 
the latter case he is so chargeable 

A ihika patta was granted by the mortgagor 
to the prior mortgagees by virtue of wh'ch the 
latter obtained possession of the mortgaged 
property and under which the rent was to be 
appropriated,by the lessees towards the reduc- 
tion of the debt due. Held t that the substance 
of the transaction was that the prior mort- 
gagees had taken possession in their own inter- 
est in order to secure, pa} T ments of the amount 
due to them, and they were therefore bound to 
pay the. Government revenue payable in 
respect of the property. There being no contract 
by which the mortgagor had agreed 10 pay the 
Government revenue the purchase of the 
mortgaged property by the -prior mortgagees at 
a revenue sale was subject to the mortgages of 
the puisne mortgagees. 

A pri or mortgagee who takes a lease of the 
mortgaged property subsequently to the execu- 
tion oi a puisne mortgage is chargeable as a 
mortgagee in possession. ( Das and Adami, JJ) 
Kishundayal Bhagat v , Mahabir Bhag^t. 

5 Pat 2h J. 492 : (1920) Pat 277: 

1 Pat- 3h. T. 711 : SSI C. 291. 

Ss 76 ^-nd. 80 —Scope of— Priority. 

The general rule as contained in S. 80 of 
the Transfer of Property Act is that a mortgagee 
making a subsequent advance to the mortgagor 
does not acquire any priority in respect of his 
security for such subsequent advance as agamst 
an intermediate mortgagee. S. 79 engrafts an 
exception on that general rule and provides 
that the intermediate mortgagee who has notice 
of the prior mortgagee is postponed in respect of 
all advances subsequently made on the security 
of that mortgage, provided it expresses the 
maximum to be secured thereby and that the 
maximum is not exceeded. ( Coutts and Das , 
JJ ) Baij Nath Goenka v. Daleep Narain 
Singh. (1920) Pat- 261: 

1 Pat. In T. 582 : 58 I. C 489. 

g, 7 @ { 4 ) — Mortgagee in possession 

— Surplus profits — Interest. 

A mortgagee in possession, who is, in receiv- 
ing the profits after his debt has been fully 
paid' up-availing himself of another man's 
money for his own use and benefit ought to be 
charged with interest from the time at which 
the mortgage debt was satisfied (Drake Brock - 
man, J, C .) Bhayalal v. Mahomed Hakim 
Mirza. 57 I. C. 294. 

— - 8 , '82-— Equity of redemption — 

Splitting up of after date of mortgage— Suit 


925 

T, P. ACT, S. 90. 

against part owner of equity of redemption— 
Suit against others barred — Proportionate 
liability— Limitation. 

A mortgage was executed in 1870. The 
equity of redemption was in 18S3 sold to deft. 
No. 5 and another who later separated and 
divided it half and half. 

The plff. mortgagee brought a suit to reco- 
ver the full amount of mortgage money with 
interest by sale of the mortgaged property in 
the hands of defendant No. 5. The owner of 
the remaining moiety of the mortgaged 
property was not made a party to the suit and 
the claim against him became barred by 
limitation. 

Held, that it was contrary to the principles 
of equity that the plff. who by his own negli- 
gence had lost his remedy against the owner of 
half the equity of redemption should seek to 
throw the whole burden of the mortgage on 
the owner of the other half. 33 C. 613, 621 foil. 
(. Macieod , C. J. and Heaton, J.) Budhmal 
Kevalchand v. Rama Yesu. 

44 Born. 223 : 22 Bom- I*. B 68 : 

55 X C. 327. 

Ss. 82 and 56 — Marshalling- 

Contribution as between purchasers of different 
properties, subject to same mortgage. Sec, 

18 A. L. J. 287. 

S- 82 — Mortgage < — Acquisition of 

share of equity of redemption by mortgagee — 
Value of purchased property equal to mort- 
gage amount — Mortgage debt if extinguished . 

When a mortgagee buys at an auction the 
equity of redemption in a part of the mortgaged 
property, such purchase, in the absence of 
fraud, has not the effect of discharging or 
extinguishing the mortgage debt even if the 
value of the property purchased be equal to the 
amount due on the mortgage. (Wallis, C. J. 
Oldfield and Seshagiri Aiyar , JJ.) PoNNAM- 
bala Pill a i v Annamalai Chettiar. 

43 Mad.. 372 : 38 M h J 239 : 
(1920) M. W. 2T 235 : 11 Ii. W* 429 : 

55 I. C. 666 - 

S. 84 — Tender— Mere offer by notice 

not sufficient . 

An offer by notice of the amount due under a 
mortgage without production of the money is 
not a good tender withm 8. 84 of the T. P. 
Act. (Hears, C J. and Pafiqnc, J) Muhammad 
Mushtao Au v. Bankey Lal, 

~ 42 All- 420 : IS A- L. J. 440 : 

55 I. C. 991. 

— S 89— Mortgage— Decree on— 

Effect of — Rights oi parties merged in decree. 
See C. P. Code. O, 3-.-, Rr 3 8. 

47 I A. 71. 

8- 90— Mortgage decree — Recovery : 

of balance over and above net proceeds at 
sale of mortgaged property— Personal decree 
for balance — whether sale must take place 
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T. P. ACT, S- 91- 

before passing such decree. See [1919) Dig. 
Col 1053. JEXJNA Baha v. Parmeshwar 
Karayan Mahtha. 47 Cal- 370. 

B- 91 — Mortgage — Redemption — 

Malabar tarwad — Karnavan- — junior members 
not entitled to sue for redemption. See Mala- 
bar Law, Tarwad. 38 M. L. J. 207. 

S. 95 Co. — mortgagors— Decree for 

sale— Payment by one mortgagor before con- 
firmation of sale — Charge. 

One V mortgaged his property to J. On his 
death D was succeeded by three nephews. J 
or his representatives brought a suit tor the 
recovery of the amount due on the mortgage 
and obtained a decree tor sale of tho mort- 
gaged property. The property was brought 
to sale and purchased bv a stranger. Before 
the sale could be confirmed, the representa- 
tives- of one of the nephews of D, who had 
deposited the money, took possession of the 
mortgaged property. The question arose, 
whether the representatives of the nephew of D 
who had deposited the money and redeemed 
the property, had a charge on the property that 
was the subject of the mortgage, under S 95 
of the Transfer of Property Act. 

Held, that there having been an auction-sale 
of the property it must be presumed that there 
was an order absoulte tor sale under S. 80 
of the Transfer ot Property Act before it was 
amended by the present Civil Procedure Code 
and that on the mabng of an order absolute, 
under the above section, the security as well as 
the defendants' right to redeem are both extin- 
guished. For the right of the mortgagee, under 
his security, is substituted a right ot sale con- 
ferred by the decree, and any payment made 
after this cannot be taken to be a payment by 
way of redemption, because there can be re- 
demption only when the mortgage subsists and 
consequently no charge can be created in favour 
of the person who makes such payment. 

Hdld , further, -that under S 95 Transfer of 
Property Act a charge can only arise in favour 
of one of the several mortgagors who ‘ redeem 1 
the mortgaged property. 40 All 4o7 foil 9 C. 
W, N. 865 Ref. (Lindsay, J. C.) IUbnath 
Rakksh v. ganseh Prasad. 23 O. C 334. 

Ss. 95 and 100 —Co-nortgagors— 

Redemption by one — Rigid $ as against others. 

One of several mortgagors redeeming a 
mortgage can, where the question of contri- 
bution by another co- mortgagor arses take 
advantage of a decree in favour of the mortgagee 
affirming the validity and scope of the mort- 
gage notwithstanding that he admits facts 
Inconsistent with the correctness of that decree. 
A redeeming mortgagor is the representative in 
interest of the mortgagee in respect of the share 
far which contribution is claimed to be due. 
(. Ashworth A.J. C.) Lac.imi Narayan v. Raj 
Narayan. 22 O. C 278 : 54 I. C 269. 

— -S , 98 ~ Anomalous mortgage — Re- 
demption — Restraint on — Enforceability of. 


T. P. ACT, S- 99. 

A mortgage deed recited ** Possessory mort- 
gage deed of immoveable property tor Rs. 50 

on 23rd August 1900 in favour ot.... This 

sum with interest thereon at R, 1 pre cent, per 
month. I shall pay you on 23rd August 1911 
and have it endorsed by you... It I fad to pay 
on the due date aforesaid, I shall give up the 
said land as sold to you for the amount then 
outstanding due to you and execute a sale-deed 
This property has been delivered possession to 
: you on this very date. You shall henceforth 
enjoy the property as you please and your- 
selves pay Rs. 6-3-0-due to Go\ernment every 
year without giving any consideration whatever 
1 every year." 

Held, on a construction of the deed that it 
amounted to a combination of a simple mort- 
gage and a usufructuary within the meaning 
oi S. 98, Transfer • of Property Act. So the 
stipulation for sale, fettering the equity of 
redemption is invalid as opposed to S. 60. 
Transfer of Property Act. 

The Court should satisfy itself that the parti- 
! cular mortgage cannot fairty be brougt within 
, any of the six specified classes of mortgages 
before hoi ding it to come within the rule of ex- 
ception created in favour of anomalous mort- 
gages. 

Scshagiri Aiyar, J : — The mortgagor is not 
| entitled to claim redemption in cases of 
' anomalous mortgages, 39 Mad 1010 Approved. 
(Wallis, C J. Oldfield and Scshagiri Aiyar, JJ.) 
Kandula Venkiah v. donga balrayi. 

43 Mad. 589 : 28 M- 1» T- 56 : 
1920 M W N. 349 : 57 I C 724 

S. 99 — Applicability of — Mortgage 

not intended to be operative. 

I The provisions of S. 99 of the T. P. Act 
cannot be applied to the case of a mortgage 
which was never brought into operation or 
which according to its terms could not come 
into operation until a condition was fulfilled 
and that condition was not fulfilled. (Abdur 
Rahim and Spencer, JJ.) ARUMUGA Thevan 
v . Meera Ibrahim Ravuthar. 

55 I. C. 417. 

S. 99 — Sale in contravention of f 

void or voidable . 

A right to make ah application to set aside a 
sale held in contravention of S. 99 ot the 
Transfer ’of Property Act continues up till the 
time of the confirmation of the sale. 35 Cal. 61 
foil. 

After confirmation of the sale that right no 
longer exists. If the right ceases on confirma- 
tion of the sale, it ceases altogether and can- 
not be revived or continue to exist if the person 
who might have taken advantage of S. 99 of 
the Transfer of Prcper:y Act before the 
confirmation 0 1 :'ie sale was a minor at ,tbe 
time. (Coutts and Sultan Ahmed, JJ.) Prasad 
Das Gossain v, Jitu SahU. 

(1920) ?at. 259. 
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~S- 100 -Hypothecation of future 

crops — Trans fores without notice Liab Jity 
of — Revision — Material i regularity 
A hypothecation oi future crop becomes 
complete w ■>en the crop is grown and the pro- 
duce real* zed, and is enforceable agamst^ a 
transferee of such produce with notice ol the 
obligee's equitable interest but not aga nst a 
transferee without notice. 10 A 133 foil. 

The Lower Appellate Gourds m'sapprehen- 
s ; on of the nature oi the contract entered into 
by the pi if. was a material irregularity justify- 
ing interference in revision. ( Martinson , J ) 
Sawaya Ram v, Fattu Ram. 

56 X. C 4S9 

~ . 3 . 106 — Lease — Agreement to 

vacate within one month of receipt of notice 
—Notice to quit not expiring with end 'of 
month — Validity of, 

Where there is a clear contract in the lease 
to vacate at one month's notice, S 105 or the 
T. P. Act does not apoly and a notice to quit 
is perfectly vabd, even ti ougn it. was not re- 
ceived on the 2 nd day of the H ; ndi month 
7 A. 899; A, W. N. (896) 51; 2 C. W. N. 583 
dist. (Chcvis, A. C, J.) Rad.ia Kishen v. 
Rattan Lal. 56 I C. 7. 

S- 106— Lease— Annual tenancy — 

Proof of- -Ren: paid annually— Rot conclusive. 
See Landlord * and Tenant,. Notice to 
Quit, - 62 C Xi J 6 - 


T P AGT, S. 108* 

possession of the tenants’ heirs, toey had a 
yearly tenancy ‘n the land which was cap a ac 
of transfer, and notice was necessary 10 ter- 
minate the tenancy, the tenanc'es not temp 
agricultural within the mean'hg of 5*. 11/ o* 
the T. P. Ac: and Chap V o«. the Act conse- 
quently aoplvlng to them. {Greaves and 
Newbouhh JJ ; Maik.-mfd Ayejuddin ^ 
v. Prod yax Kumar. 25 C. W am- Io». 

-Ss. 107 and 4— Unregistered lease 
for less than one year —Admissible in evi- 
dence to pt ove character of poss . ssion. 

An unreg’slered lease iur less than a year is 
admissible in evidence to pioye that the 
occupation or the leased premises was *uS 
tenants and not independently 

S. 4 ot the T. P. Am cannot be taken to 
have inserted in S. 17 ol the Reg s> ration Act 
the provis : ons oi Id 107 01 the 1. P Am as 
to the necessity of the reg stranon i or leases 
for less than a > ear and consequently S. 49 01 
the Registration Act has no ayphcatmn to such 
a case (Wallis, C.J. Ayhng a;:;. Krishnan, 
TJ ) Rama Sahu v. Gowro Ratho. 

39 M- L J, 639 : 12 L. W- 649 : 
(1920) M. W* H- 711 : 29 3WQ. £*. T 10. 

— S- 108 — Landlont and Tenant — 


3 . 106— Lease of house— Monthly 

tenancy— 'Notice to quit not expiring at the 
end of a month of the tenancy— Validity of. 

A house was let on a monthly tenancy 
terminating on the 26th oi each month accord- 
ing to the Hindu calendar. Notice to qmt was 
issued on 28th December 1915 and served on 
or -before the 31st December 1915. The notice 
required the tenant to vacate on or before the 
31st January 1916. The 25th of the H ndu 
month falling next after the date ot the nodes 
was the 15th ot January 1916 and the next 
succeeding was the 14th oi February, 1916. 

Held, that the notice, was inval'd. as it did 
not hx a period which expired with the end 
of a month oi the tenancy. (Tndball ana 
Sulaiman , JJ.) Seoti Bibi v. Jagannath 
Prasad. 18 A Ij J- 854- 

571. C 593. 

g Si ioe and 117 — -Non- agri- 
cultural tcancy —creation of b fore T. P. Ad 
—Heritable and transferable. 

. When the terms of the dowl babul i vats 
expired the tenants holding over yearly 

tenants on the terms of the dowl md .2 ,l'-. so 
■ far as applicable to yearly tenancy and when 
on the death of the last survivor ot them them 
heirs were recogmsed as tenants, rhey < became 
yearly tenants under ihe terms of the dowl 
kabubyat so far as applicable to a yearly 
tenancy. 

The Transfer, of Property Act hadng coins' 
into operation before the tenancy come into the 


£3- — *• " , 

Delivery of possession necessary bjore suit 
for rent can be maintained.' 

It is a well recognised principle that governs 
the relationship between landlord and tenants 
that the delivery of possession by the les.or is 
a condition necessary for the maintenance ot 
an action for rent. That pr.nc'ple applies to 
all kinds of leases agricultural and non- agri- 
cultural. (J xv ala Prasad and Adami. JJ.) 
Udkab Chandra Sing j v. Narayan Manju. 

58. L C. 186. 

— s. 108 (c) and (m) -Lessor and 


o. iva 

lessee — Negligence — Fire in premises— Repair 
to building — Notice. 

The lessee of certain prem : ses stored cotton 
bales therein and left them in charge of a 
watchman. The watchman left a hghted 
kerosmeoil lamp in close proxmnhy to the 
bales, locked the place and went to have Jus 
meals. The lamp burst, the cotton bales 
caughc fire and cons : derable damage was 
caused to the leased premises by the lire. In 
re-dy to a notice by the lessor the lessee tbs- 
claimed all babdity for the fire and also 
determined the tenancy under S. 108 (cj^ct 
the Transier of Property Ace In an action mr 
damages by the lessor . 

Held, that leaving a hghted icerosme lamp 
unattended and open to the drait in close pro- 
ximity to bales oi cotton was an act of negli- 
gence; (7 ) that the lessor was bable ;or tne 
damage eaused; and ( 0 ) mat the action Ot 
the lessee in disclaiming all hab Hy ana 
determining the tenancy amounted to a wuver 
oi notice under S. 103 cl. (m) of the. Trans - 
of Property Act. (Sir Joan. Wadis 0 -/, 
and Krishnaa, JJ.) Gud.iRIDOSS u. PoNNA 
I-ULAi. 39 M It J- 233 : 1 2 !«• W ■ 19- 
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P. P. ACT, S 109. 

— — — n3- 109 — Ass : gnee of revers : on from 
essor — -Right of, to give notice to quit— 

‘ Transferee of any interest ” meaning of See 
[1919) Dig . Col 1056. Parbtu Ram v. Tek 
Chand. X Lab. 241 • 

Ss. Ill, 10 a ad 12 —Covenant 

against alienation — Breach — No provision for 
re-entry — - Effect of. 

In the case of a mulgani leas 2 granted prior 
to the Transfer of Property Act a bare cove- 
nant in the lease against abenation by the les- 
see unaccom panned by any pro vis : on tor re 
entry by the landlord doss not render an as- 
signment of the terms inval d. 

Per Seshagiri Aiyar.J : — A mere prohib't’on 
against’ an alienation is not a benefit to the land 
lord and is vo‘d under Ss* 10 and 12 of the 
Transfer, of Property Act 

Under the Transfer of Property Act ?„ coven- 
ant against akenation will be valid only 
when the lease provides that on breach of the 
covenant the landlords may re-enter into 
possession or put an end to the lease. 26 Mad 
157 cons. (Wallis, C. J. and Oldfield and 
Seshagiri Aiyar , //„) Udipi Feshagth v 
Seshamma Shettathi. 43 Macl 503 : 
39 M. L. J- 128 : (1920- M W. jtf. 

408 : 12 L W 45. 

S 111 (g) — Lease — Breach of 

covenant — ’Forfeiture — Overt act — Suit for 
possession. 

Under cl. (g) of S. Ill of the T. P. Act 
it was necessary for the plamtiff to establ sh 
that the lessor had, prior to the insdturon oi 
the suit, done some act showmg an -mention 
to determine the lease. 

Where the rights and obh'gations of the 
parties are regulated by Cl . (g) of S. Ill of 
the T. P. Act, there is no determination of a 
lease by forfeiture immed ately on breach of 
covenant but such breach must be followed by 
an overt act on the part of the lessor beiore the 
institution of the suit for ejectment. The 
institution of the suit cannot be rightly regard- 
ed as the requisite act because the forfeiture 
must be completed and the lease determined 
before the commencement of the action 45 Cal. 
469 approved, 

A suit for ejectment does not Pe in respect 
of a portion of the lands of a tenancy wnich has 
been forfeited or a condition whereof has been 
broken. (Mookcrjee, C. J , and Fletcher , J .) 
Motilal Pad Chowdhury v. Chandra 
Kumar Sen, 24 C. W. If. 1064 

S. Ill (g) — Permanent ' tenancy — 

Claim of by annual tenant— Denial of title — - 
Notice to quit. 

An assertion by an annual tenant that he is 
a permanent tenant is not tantamount to a 
denial of the landlord’s title. Such a tenant 
is -entitled to notice before he can be evicted 
(Heaton, J.) Gol t)Ajr Hathi v. Rod Laxm\n 
Kvrsan, 22 Bom. 3 A B 648: 

58 I C. 226 


T. P. ACT, S. 130. 

-S 114— Forfeiture — Non-payment 

of rent — Period of grace allowed by lease — - 
Pozver of court to relieve against forfeiture. 

The defendants rented certam lands from the 
plamtiff in 1870 under a rent-note which provid- 
ed that every year rent should be paid by the 
end of the month of Falgun, and if the rent was 
not paid within a further’ period of grace of 
three months, the lease was to stand forfeited. 
There having been default in payment of rent 
for two years, the plamtiff lorfeited the lease 
and sued to recover possession of the lands : — - 

Held, dismissing the suit, that under the cir- 
cumstances the Court should relieve the defen- 
dants against forfeiture, though the rent was 
not pa’d withm the period of grace allowed. 
28 M. 389 dissented from. The Court .will 
ordinarily relieve a tenant agamsr a forfeiture 
clause in a lease unless the tenant has done 
something to forfeit his r'ght to brmg himself 
within the principles of eqmty. (Maclcod, C J. 
and Fawceti , J) Krishnaji Govind Joshi v 
Sit aram Han mart Ramdvshi. 

22 Bom- Xi. B- 1439 

S X23 — Attestation — Mean mg of— 

Wimessmg of actual execution requisite See 
T. P. Act, F. 123. 22 Bom. L. B 86- 

S 123 — Gift — Buddhist law— Bur- 
mese. 

Burmese Buddhist rebg'ous gifts are not 
exempted from the operation of S. 123 of the 
T. P Act. (Heald, A J. C) Une Mein v. 
Ma Hnin On. 57 I C 809- 

S. 123— Oral gift — Absence of re - 

gisU red deed — Invalid gift — Actings oj par- 
ties — Estoppel. 

In June, 1903, the defendant Municipality 
took possession of plaintiff’s land, and used it 
for making a new road. The plaintiff’s father 
protested against this unauthorised occupation 
and, subsequently gave the land in gilt to the 
Municipality. No deed of gift was, however, 
passed. The plaintiff’s father died in 1906. 
The plaintiff sued m 1914 to recover possession 
of the land from the defendant : 

Held , decreeing the suit, that as there was 
no registered deed of gift, as required by S. 
123 ot the T. P. Act, -the gilt was not complete 
in law and that the title to the land was still 
vested in the plaintiff ; that the mere consent 
of the plaintiff’s father to make a gift of the 
land was not sufficient to vest the land in the 
Munic’pal'ty, and that inasmuch as the defend- 
ant had occupied the land and constructed a 
part at any rate of the road before the plain- 
tiff’s father was induced to make an oral gift 
of the land, the plaintiff was not estopped, 
under S. 115 of thb Evidence Act, from denying 
the validity of the gift. (Shah and Hayward, 
JJ) Kuverji Kavasji v. The Municipality 
of Lonavala. 22 Bom- I» B. 654' 

58 I C 403. 

S. 160— Assignment of chose in 

action — Mere acknowledgment of payment of 
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T P ACT, S. 131. 

money due and signature — Not operative. See 
Neg, Ins. Act Ss 4 and 16. 

(1920) M. W- XL 600 

Ss. 131 and 137— -Chose in action 

—Mortgagee ot — Right ot mortgagee to sue on 
the debt. See Chose —in — Action. 

11 L- W. 238. 

— "“S. 134 — Chose in action — Mortgagee 

of — Right to sue for debt — 'Limitation — • 
Starting point. See Chose, in action. 

11 I« W. 238. 

TRANSFER Or PROPERTY 
(VALIDATING-) ACT (XXVI OP 
1917) S- 3 — Proviso 3 — ‘ Former Court 1 — 
Restoration of appeal once dismissed — 
Finding of trial court not binding on. 

Where an Appellate Court acting in accord- 
ance with the provisions of S. 3 oi Act XXVI 
of 1917 restores an appeal which has been d ; s- 
missed, the appeal becomes once more a 
pending appeal on the file of the court and in 
such a case it is the Ap Deflate Court which is 
“the former court " within the mcrrng oi 
provise (3) to Section 3 and in c ending t' e 
appeal that court is not bound by • njs 

of fact of the original trial court. (Piggot and 
Walsh, JJ) Kampa Devi Kishori Lal. 

42 AH. 430: 

18 A. L. J. 447 : 55 I- C. 981. 

TRUST — Acts of trustee — Right to im- 
peach— 'Locus standi. 

The acts of a trustee of a private trust 
cannot be impeached in a suit by a person who 
has no interest relating to the property of the 
trust. ( Lindsay , J. C.) Saiyad Tawahex 
Husain v. Lal Lachhman Das. 

56 I. C. 707. 

Management — Co-tnntces — Allot - 

tnent of properties among Trustees — Com- 
promise, effect of —Trespasser , Ejectment, 
Notice to quit— -Decree, form of. 

The plaintiffs father and the father of defen- 
dants 5 and 6 were trustees of a charity which 
owned, inter alia a dozen shops. Under an 
arrangement among the Co- trustees .plaintiff's 
father was in mangement of six of the shops 
and getting the rents therefrom while the 
father of the defendants 5 and 6 was managing 
the rest. As a result of litigation between the 
plaintiff and defendants 5 and 6 it was agreed 
by a compromise sanctioned by the court on 
behalf of the parties who were minors, that the 
plaintiff on the one hand and defendants 5 and 
6 on the other, through . their respective 
guardians, should be in sole possession and 
management of .a half a dozen shops each, on 
behalf of the trust. The first defendant who 
was a lessee of two of the shops allotted to the 
plaintiff and had been cayinr -cnT.l rU erg to 
the plaintiff and h's .adier bjbse juc-vly :.r\ an 
usufructuary mortgage of r':e shops :*i gres- 
tiondrom the father of the defendants 5 and 6 
and assigned his right to the second defendant. 
It was found that the usufructuary mortgage 


TRUST ACT, S. 82. 

was not for any necessary purpose and there- 
fore not binding on the trust. In a suit by the 
plaintiff to eject the second "defendant after 
notice to qud. 

Held, that it was competent to the plahiffff 
acting alone to determine the tenancy ot the 
second defendant by a notice to quit but that 
the decree for possession should be given in 
favour of the plaintiff and defendants 5 and 6 
as representing the charity. 

Spencer, J. (Sadasiva Aiyar,J . dubitante.) 
The dec : sion m Raja Ram v. Ram Roy (1912) 
24 M L. J 75, is good law even after the P.C. 
decision m Sethuramaswimiar v. MeruswamLr 
(1917) I L, R 41 Mad. 296. (Sadasiva Aiyar 
a hi Spencer, JJ.) ANGAMUTHU v. R\m VLINGA 
Pillai. 39 Ml. L J. 685. 

Trustee's powers— Permanent lease - 

Right of lessee io eject trespasser . 

A permanent lease of trust property in 
excess of the trustee's powers is not vo'd but 
only vo : dable and it is competent to the lessee 
to sue for the ejectment of the trespasser from 
the demised land. 40 Mad 21 2, 36 Cal. 1003 
and 40 Cal. 709 ref. (Spencer and Seshagiri 
Aiyar, JJ) Kadhir Masthan Rowthee v. 
Segammal. 43 Mad.. 433 : 

38 M. L. J. 198 ; (1920) M. W. IT. 185 ; 

27 M L. T. 286 : 
11 L. W. 197 : 55 1, C. 655. 
TRUSTS ACT Ss. 3 and 6— Mortgagor 
appointing mortgagee as agent for management 
of estate w‘th liability to account — Mortgagee 
not a trustee. Sec Burden of Proof, 

24 C W. N. 769. 

S 82 -Mortgage-sale of equity of 

redemption by mortgagor— payment of part 
of consideration — Suit for redemption by pur- 
chaser —Consent to, obtained by fraud and 
undue influence — Right to redeem. 

One A mortgaged toe land in suit to D. for 
Rs. 100 and subsequently sold the equity of 
-Rybmpbon in th s land as well as the pro- 
| pffetary rights in other lands to H. and J. for 
the nominal sum of Rs. 4, £03, H. and J. 
instituted the present suit to redeem the mort- 
gage and impleaded A as a defendant, A 
resisted the suit alleging that his consent to the 
sale to plaintiff's was obtained by undue 
influence and fraud that the transfer was void 
in consequence, that there was no considera- 
tion and that the plaintiffs had no right to bring 
any suit to redeem the mortgage It appeared 
however A had actuary been rvd Rs. 700 out 
of the allege Cl :l os-'erc. 

Held, that the plamtiffs even assuming the 
fact of fraud or undue influence are m the legal 
position of holding the property as trustees and 
$s such have an interest entitl’ng them, to re- 
deem the mortgage^. (Chevis and Dundas , 
JJ J Mokandi V, Haknam Das. 

2 Lab L J. 446. 

Ss. 82 and 83 —Resulting trust — 

Indian and English law— ^Presumption of 
advancement— British parents domiciled in 
India*— Burma Laws Act S 12 {2) % 
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TRU&V ACT, S- 82. 

Tne general qule and principle of the Indian 
Law- as to resufdng trusts differs but little, if 
a t all, fro :■ -’ormrl rule of English Law 
u">on the '■ ir ‘pir-.. . , 

'< I; has been established by decisions mat 
ow’ng to the w ’despread and persistent practice 
wired prevads among the Natives or India, 
w helhe rlvluho medan or Hindu, tor owners ol pro- 
perty to make grants and transfers of it benami 
lor no obvious reason or apparent purpose, with 
out die sVghtesl mtent’on oi vesting in the donee 
any bench c al interest in the property gran-e 
or transferred, as well as the usages which uoese 
natives have adopted and which have been pro- 
tected by statu e, no exception has ever been 
eng rat ted. on the general law of India negativ- 
in’ the presumption oi the resulting trus^t m 
favour of the person providing the purenase 
money, such as has, by the Courts of Chancery 
in the exercise of them equitable jurisdiction 
been engrafted on the corresponding law m 

^England in those cases wnere a husband oi 
' . fkher pays the money and the purchase is 
in the name of the wife or child. In such 
a cas^there is, under the general .aw m Ind’a, 

. no preemption of an intended advancement as 
there is in England 

: Where the transaction takes place Detween 
two persons, born in India of British parents 
and who have resided practically all their lives 
in India, the principles and rules oi law which 
would be applicable if the case were tried m 
one of the Courts ot Chancery in England are 
applicable to it when tried in Ipdia. . 

' The determinmg of which rule of law is m 
anygwen case to apply in Un does not 
entirely depend on race, place of birth* „domi- 
c : le or residence ; the widespread \ and 
pers : stent usages and practices of the na^re 
inhabitants are more important. 

The mere fact that a husband or a fa th er 

who has made an apparent advancement^ 

favour of n w : fe or child that he d^d not intend 
it to confer any benefical interest in the thing 
rtjven or transferred to the donee or transferee 
Ts of little avail unless he estabbshes at the same 
lime with reasonable clearness that he had 
other and different motives for the action he 
took. Held, on the question of _ fact that the 
evidence rebutted the prim a facie presumption 
that the advancement to the wife was intended, 

• (Lord Atkinson,) Keewtck v. Kerwick. 

1 39 M. Ju J. 396 : 28 Mb Ik T. 194 : 

(1920) 1€- W. 1ST. 73S : 32 0. 3b ^ 490 : 
1 57 I C 834 : 47 I* A- 275. (P. C.) 

g ^-Resulting trust-— Purchase 
l onc — -Consideration proceeding from all 
' A resubmg trust takes place where several 
persons jomtly furnish the purchase money 
L r i the purchase is made m the name of one 
of them. (Mlttra, A J, C) NiRHtRW Narain. 

m pTTgTSS -Of debutter property, removal 
o E when jus -iced. $ei HiNdOeaw Debutter 

P,<qeev,ty. 24 C W- A - 478- 


U. P EXCISE ACT, S 60. 

TRUSTEES ACT (XXVII OP 1S6S) 

Ss. 3 and 35 —Trustee— Appomtment of new 
trustee —Power of court— Hindu charity pro- 
perty— Application to be in chambers, and to 
specify provision ot law under w.vch it is 
made. - See {1919) Dig . Col 1064. Basil LtNG 
xv Moolji Karsokji. 

541 C. 455, 

U P. COUBT OFWAEBS ACT (IV 
OP 1912) S 2. 12 )— Aci III of oj 1899 Ss. 2 
9 and 5 4 — Proprietor declared "disqualified, 
on his own application — Power to make a 

will. .. 

In 1897 a proprietor was, on his own appii- 
cai on declared to be a “disqualified proprie- 
tor’' as defined in S. 191, cl (g) of theN. W 
P. Land Revenue (Act XIX oi 1S73) and his 
estrte was taken under the management of the 
Court ot Wards. He executed a w'll in 1917 
ma’rng dispositions of h s properly still under 
the said management Held, that on the 
passing of the N W. P. Court of Wards Act 
(Act III of 1899) he ceased to y belong 
to the category oi “ d squalified proprietors ' 
and was to be deemed a proprietor who had 
applied under S. 9 of that Act, and that ne 
was therefore fully corape' ent to make a will. 
(Meats. C,J. and Banerji , J) Muhammad 
Ismvl, Khan v. Hamid \k Khatoqn, 

42 All 509 : 18 A Xi J- 581 

Ss 17 and 18— Claim prepared 


after considerable delay -Duty of Collector. 

The provisions of S. 17- and 18 of the U. P. 
Court of Wards Act protect the Court of Wards 
against having claims winch may be dishonest, 
cla'ms rushed upon them at a late period. But 
the provisions of these sections are not intend- 
ed to bar persons who have made _ an honest 
jb 3 * stake and have preferred them cla'ms late. 
JJJhe interpretation of S. IS of the U P. 
ctSurt of Wards Act is that when a claimant 
puls in a claim late the Collector should write 
to him and ask why he did not put in his claim 
within the right time and what was the cause 
of his failure. If the claimant is unable to 
satisfy the Collector by showmg sufficient cause 
for hiS failure to put in brs claim within the 
right time then and then only is the claim held 
to be extinguished. ( Stuart , and Pandit 

Kanhaiya Lai , A J . C.) Musammat Ketki v. 
Manager. Nan para Esstate. 

58 I 0. 945. 

U. P. EXCISE ACT (IV OP 1910) S< 

60 A — Uses' if means habitually uses. 

Under S| t 60 (a) of the U. P. Excise Act 1910 
the owner or occupier of a house who knowingly 
keeps an illicit supply of cocaine on the premi- 
ses renders himself liable to punishment under 
this section and no burden is laid cn the prose- 
cution of proving that the said illicit supply 
had been kep^there for any length of time or 
that the presses had been used for the 
purposes on previous occasions (Piggoit* J.) 
Du eg a v. EmfIhge. . • 18 A 30 Jk 348 : 

58 X (C 246 : 21 Or. 3b. J 74&< 
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u. P- LAND REV. ACT, S 1. 

U P LAND REV. ACT, (III of 1901) 

Ss 1 (1) and 4 (12 )—Sir land —Status of 
— Subsequent passing of Agra Ten. Act (II of 
1901)— Effect of S. 2(4). 

Land which has once acquired the status cu 
“Sir” before the Agra Tenancy Act came into 
force might lose its statuts if h'e does not satis- 
fy the requirements of the new definition in the 
Tenancy Act. 

A land is not “sir” within S. 4 (12) (b) of the 
U. P. Land Revenue Act if it was not in' a 
proprietor's personal cultivation immediately 
before the commencement oi that Act (Ferard 
S. M. and Harrison , J, M.) SheogmULKm | 
Koeri v. Permeshri Lal. 56 I- C 649 

4 ,— Mahal— Waste land included 

in— Jurisdiction of Revenue Court to parti - 

Within the boundaries of a mahal there may 
be many plots of land such as roadways waste 
lands, and even abadi sites which speaking 
colloquially are “ not assessed to revenue » in 
the sense that there is no income derived from 
them which may be taken into .account at the 
time of assessment ot revenue on the mahal. 
But the fact remains that all areas within the 
mahal ate primarily responsible for the 
revenue of the mahal, and are part and parcel 
of it That is equally so in the case of a 
khata which is a sub-division of ,a mahal. ^ 
Held, that the s'de of a parao (encamping 
ground) situate in qasba Meerut and included 
in a particular khata of a mahal and bearing 
a particular kbasra number formed part and 
parcel ot the mahal and its partition could onlv 
be affected by the Revenue Court. {Taabad 
and Kanhaiya Lal, JJ ) Mahomed Jahvn 
Be gam v. Govind RtM. 18 A L. J /So 

g 24, (2) — Custom — Pptwar 

Successor —Appointment of— 1 validity of. 

Where there is a local custom under 
the successor of a patwari who dies or- 
missed must be chosen from his famo. 4 
there is no such person or, .f «£»*** 
undtted, then an outsider may be a* n 
If, however, a relation of the , 

qualifies within a year, he is eaatjd tb^ 
appointed patwari. and a perm an/ P 

meat in contravention of the custorf ^ 1 able 

to be set aside. (Hopkins S M. and Porter, J. 
a .) Chimm'.n Lal v. K-.lap Nar ^. L q ggg 

Ss. 33 and 35 - 0 r/r 

Effcct of— -Nutation— Apphcatiojund • ■ 

An order passed under S.35 ot fL I P. Land 
Revenae Act is a legal and a projh order tin al 

ly disposing of the proceedings tfW . upon 
lates although it may nOd be/hin g 9 
Revenue Courts under S 44 

quent proceedings Wnere mutn P g - 
have recently been 

instituting an enquiry woul' be to P^ 

proceeding already lsgall; co jr* |, g ij' p 

cation to the Collector unde- ~ - ‘ n - erta ined 
, Land Revenue Act-ought xyt to b- en.ertam 


U P. LAND REV. ACT, S. 110. 

{Hopkins, S ill.) Ch'.UDHU.u Naubahar 
Sing fi v. Mussammat Krishna Ktjnwar. 

hi I C 432. 


S 36 — Content of order . 

An order under S. 36 of the U. P. Land 
Revenue Act is not to specify the land of the 
exproprietor in' which occupancy rights have 
not been created. Hopkins, S. M. and Porter, 
J. M.) Maul a Bux v. Ram. Prasad. 

57 I C. 431- 

g Si 36 —Suit for rent— Defendant 

I accepting agreed rent — Order parsed "fixing” 
rent— Ef ect of . 

The defendant mortgaged his zemindari to 
the plaintiff who, under an agreement leased to 
him the lands for cultivation at a certain rent. 
On a suit for recovery of rent being brought, 
the defendant expressed his willingness to pay 
the said* rent ; the Court however passed an 
order “fixing the rent, under S. 36 of the 
Tenancy Act. There was no appeal against 
this order. Held, that the tenant could 
challenge the correctness of the order 
subsequent suit for rent, unless be Qr 
challenge it on the ground of juris tUr Har 
fraud.*' (Tudball and Kanhaiya 684.' 

pRAS.iD v\ Khazan. 18 Jjjj j 441. 

S. 40 -Mutatr' 4 names-Right to 

— Possession . ^ possession of a person is 

Wnere the P re g ou ^ the title is a bad 
periectly lsgad fog regarded as a trespasser 
title, be cap s ^ 0lI |^ granted in his favour 
ana Court finds that he is not entitled 

untl ^essioEL ( Ferard , S. M. and Harrison , 



C Ft ait Singh v. Badri Singh. 

57 I C 290. 


S. 110 —Partition proceedings — 
"issue of proclamation”— Objection 
filed blf^»<^ Discretion of Court to 

S ’ mere theref^dMi^ t0 fix f e « a 

matter of procedure, a CoiMtf still at liberty, 
Ster expiration of that datTVa v ®** rta,a “ 
objection and do justice betwejHiie pubes 
if sufficient reason is shown lor delay. _ 

The date of "issue” of a proclamation under 
S 110 of the U. p. Laud Revenue Act is the 
day on which it is published in such a manner 
tot the persons likely to be affected thereby 
can with the exercise of reasonable prudence,, 
obtain knowledge of its contents . . 

Where such a proclamation assumes the 
shape of a notice to be served personally on 
the do-sharer, the date on which personal 
service is effected is the date of ,saue ° f * 

oroclamation. It is from this day that the 
oe-iod of thirtv days for. preferring objections 
must be reckoned. {Sanders and Greaves, A. J. 
c.) SHED RAXAM Singh n. Rohan Sisg»^^ 



